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I.  T3Y  the  common  law  of  the  church,  the  profits  of  Wbo  Aillhi«« 

XJ  the  vacation  were  to  be  Itid  out  for  the  benefit  of  *^*  p'"^'* 
Ike  church,  or  rcferTed  for  the  fuccefTor;  but  by  fpe-  cUftc^i*"!!^ 
cial  privilege  or  cuftom,  the  bifliop  or  archdeacon  might  Acfict, 
have  the  (ame,  or  fome  part  thereof:  fo  alfo,  it  is  faid, 
the  king  might  take  the  profits  of  a  free  chapel,  and  the 
patron  of  a  donative  the  profits  of  fuch  donative,  during 
the  time  of  vacation.     Lind.  1 37.     Giif  749. 

But  by  the  flatuteof  the  28  /£  8.  r.  xi.  it  is  enabled 
as  followeth :  viz.  Forajhrnch  as  in  tbeftatuU  fir  the  par' 
mint  of firfi  fruitSj  it  it  not  diclaredv^hoJbAlbwve  the  fruits 
iit^  is  and  §ther  profits  offpiritual promotions^  ^fficts^  hemficfs 
and  digmtiis^  during  wttinu  of  vacation  thereof  \  divers  of 
iie  arcUiJbaps  and  iijbops  of  this  realm  have  not  only  when  the 
time  ofthi  iakinf^  of  tithes  bath  approached  deferred  the  eolla- 
tin  if  fuch  hinifices  as  have  been  of  their  own  patronage^  but 
alfo  nave  upon  prefentations  of  clerks  made  unto  them  by  the 
jifi  patrons  deferred  to  inftituti  induQ  and  admit  the  fame 
clerisj  to  the  intent  that  they  might  receive  to  their  own  ufe 
Aefame  tithes  growing  and  arifing  during  the  vacation  :  fo 
that  thro'  fuch  delays  (over  and  above  the  firfl  fruits)  they 
have  been  eon/irained  to  lofe  all  or  the  mofl  part  of  one  years 
profit Sy  to  their  great  loft  and  hindrance:  it  is  therefore  ena^ed^ 
thai  the  tithes^  fruits^  oblations^  obventionsy  emoluments ^  com* 
wnditiii^  advantages^  rents^  and  all  other  wbatf sever  revenues^ 
e^salties^  and  profits^  certain  and  uncertain^  belonging  to  any 
archdeaconry^  deanry^  prebend^  parfonage^  vicarage^  oofpital^ 
werdmfhip^  provoftflfip^  or  other  fpiritual  promotion^  benefice^ 
ignity  or  office^  growing  or  corns  ng  during  the  time  ofvaca* 
^n^Jhall  beUng  to  fuch  perfon  asfitall  be  thereunto  next  pre^ 
fmed^  promatedy  inflituted^  indtUied^  er  admitted^  towards  the 
faymenS  of  his  fir fi  fruits. 

Jnd  if  any  archhifitop^  hi/hop^  archdeacon^  ordinary  ^  or  any 

tderferfon  or  perfons  to  their  ufet  and  behoof  fliall  receive  or 

Uie  ihofamgy  andfhail  not  upon  reafonable  requefi  render  the 

fme  to  the  next  inctmsbent  lawfully  inftituted^  induced  or  ad* 

mted^  arjbali  let  or  interrupt  thefaid  incumbent  to  have  the 

m ;  be  fhali  forfeit  treble  value ^  half  to  thi  king  and  half 

\^hseumienU  io  bere€iverod  in  any  of  the  iing*s  courts. 
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2  ?Illaeattott« 

Tofueh  pirfon  asjhall  be  thereunto  next  prefentedj  promoted^ 
injiituted^  indiUiid,  or  admitted']  In  order  to  receive  the 
benefit  of  this  claufe,  it  is  not  abfolutely  necefliry,  that 
the  cleric  be  prefented  by  the  lawful  patron  ;  but  if  he  get 
inf^itution  pnd  indudion,  tho*  he  is  afterwards  removed 
by  guare  impedi^i  he,  and  not  the  cleric  who  comes  in 
upon  iuch  removal,  fhall  have  the  profits  of  the  vaca- 
tion. And  the  reafon  is,  becaufe  till  he  is  removed,  he 
]S  incumbent  defaSfo^  ind  as  fuch  is  liable  to  all  burdens 
and  duties,  and  is  therefore  in  reafon  and  equity  intftled 
to  all  the  profits,     i  Rol.  Rep.  6a>     Gihf  y^g* 

But  in  cafes  where  the  iniUtution  and  induction  are 
declared  by  law  to  be  ipfo  fa£to  void  (as  in  cafeof  fimony, 
or  the  like),  there  the  church  having  been  really  never 
full  fince  tbe  death  of  the  foregoing  incumbent,  and  by 
confequence  the  vacancy  flill  continuing,  there  the  pro- 
fit#of  courfe  (ball  pafs  to  him  who  (hall  be  next  prefented, 
inflituted,  and  induced.     Gihf.  749. 

But  tho'  the  church  doth  become  void  by  the  omifBon 
of  fome  fubfequent  duty  to  be  performed,  yet  having  been 
full  by  inOttution  and  fndu£lion,  and  the  perfon.  thereby 
liable  to  the  payment  of  firft  fruits,  he  fhall  not  lofe  the 
profits  of  the  vacation  ;  only  the  profits  from  the  time  of 
fuch  avoidance  ipfo  fadto  will  go  to  the  next  incumbeor^ 
as  profits  of  the  vacation,  which  commenceth  from  thence. 
Gibf  749. 

InduSfed  or  admitted]  This  cannot  be  underftood  dif* 
jun^iively,  as  if  prefentation  or  admiHion  (without  infti-^ 
tution  and  induAion)  intitled  the  fucceflbr  to  the  profits 
of  tbe  vacation  ;  but  admiffion  here  (coming  after  indue* 
tion)  was  plainly  added,  to  include  thofe  preferments 
wbich  are  not  taken  by  inilitution  and  indu£iion.  And 
alcho'  in  preferments  which  are  fo  taken,  infiituiion  giveft 
a  right  to  enter  upon  and  take  the  profits  as  well  of  the 
vacation  as  othei^s  ;  yet  that  wbich  alone  can  give  a  right 
to  I'ue  for  them,  is  indudion.  Gibf,  749* 
SfqaeftratTonif.       2.  Anciently  upon  the  death  of  an  incumbent,  with«- 

jTce'^Ccoin!*  "''  ®"'  ^"y  formal  fcquefi ration,  the  rural  dean  was  to  take 
\oid.  the  vacant  benefice  into  his  fafe  cuftody,  and  to  provide 

for  the  necefTary  cure  of  fouls  ;  and  to  take  care  that  the 
glebe  land  was  feafonably  tilled  and  fowed,  to  the  beft 
advantage  of  the  fucceffor,  to  whom  they  were  to  give  up 
the  intermediate  profits,  and  be  allowed  their  neccffarj 
charges,  which  upon  difpute  were  to  be  moderated  by  the 
bifhop  or  his  official.  But  the  canon  lawyers  in  proccfc  ^ 
of  lirHC  deprived  the  ^oujitry  deans  of  this,  as  well  as  of 
-  •  •,  •    •  all 


WiatMon. 


o 


all  other   parts  oF  jiirifdidion  ;   2nd   the  chancellor/;  ff 
lifliops,  or  their  archdeacons,  laid  claim  to  the  cullodv 
of  vacant  churches,  and  by  formscf  fcquedrHtion  alTigncd 
trim  nv?r  to  the  oeconooii  or  lay  guardians  of  the  church* 
Stn.  Par.  AnU  647. 

For  (low,  the  ordinary  way  of  managing  the  profits  of 

vacation  i^  by  (equeilration  granted  to  thechurchw.<."' :ns. 

Upon  confideration  of  which.  Dr.  W'atfon  and  Dr.  Gibfoii 

r'troccafion  to  wifli,  that  fb.iie  of  the  neighbouring  clcr- 

:v':icn   might   be  appointed,  and  woulJ  take  upon  them 

n::  tro'jble  of  that  office,  in  infptrfling  and  managing  the 

p::fir5,  and  uf  fupplying  or  providing  for  the  cure  ;  and 

\:.t\  the  urdinaryt  in  granting  patents,  would  not  convey 

to  ch^nccMors,    commifTiries,  or  officials,    the  right  of 

granting  thefe  fequeilrations,   in  times  of  vacation,  but 

uoulvi  refer  ve  ic  to  their  own  immediate  cognifance  ;  lince 

it  !•  a  point    in    which    the  intcrcft  of  the  church  and 

clergy,  and  alfo  the  immediate  care  of  fouli  for  the  time, 

are  fo  nearly  concerned.     Gihf.  749. 

^.  l*he  churchwardens,  having  taicen  out  a  fcqucftra-  rvnni^-n—tof 
tion  unJcr  the  feal  of  the  office,  are  to  manage  all  the  ^***  i'»-Hi«. 
p''ofi:s  and  cxpcnces  of  the  benefice  for  the  fucccflor ;  to 
p:ou--h  and  fow  the  glebe,  gather  ui  tithes,  threfh  out  and 
fell  crrn,  repair  hcufes,  make  up  his  fences,  pay  his 
tenths,  fy  noda!s,  and  procurations;  and  what  other  things 
are  receftliry  during  the  vacation. 

But  the  fcqiieftrators  cannot  maint?!n  an  aflion  for 
tithes  \i\  their  own  name,  ;.t  common  law,  nor  in  any 
of  tne  king's  temporal  courts  ;  but  only  in  the  fpiritujl 
courr,  or  before  the  j  lift  ices  i^{  the  peacj  in  fuch  cailfi  as 
t!sc  law  im powers  them  to  hear  aiid  determine.  ' iohnf.  122. 
Thus  in  the  cafe  cf  Bcrwi:^  and  SiL\:h.*ctiy  T.  1692;  it 
was  refbived,  that  a  ftqucflrutor  car.:.;>t  b.in;^  a  bill  aions 
for  tithes  ;  becaufe  he  is  but  zs  a  bail.fi*,  a::j  accountable 
to  the  bifhop,  and  has  no  ifterefc.     Eunh.  i()2.    , 

4.  Bv  the  Jiatuie  of  28  H.  8.   c.  11.    hfnallhe  Lrjjful  ^«T?Nor  il-.e 
U  ivtry  ^rchlljkop^   h'ljl^p^  anhdcaizii^  and crdr:ary^  ihelr  ^'"'' 
^ccri  and  mini/rers^  to  retain  in  their  cujhdy  fo  r?:uch  of  ihi 
frtjits  cf  the  i^'acation^  ui  flyall  be  fufficitnt  to  pay  unto  fuch 
ftrfin  Gi  f}jall  ferve  ihi  cure  his  reafnahh  Jliptnd  or  f alary* 

Jbid  if  the  fruits  of  the  vacation  be  notfufficient  to  pay  the 
tar  ale  s  /Upend  and  wages  fr  ferving  the  cure  the  vacaticn 
time  \  the  fame  fhall  he  borne  ^  and  paid  by  the  next  i  icuwbent^ 
mtbin  fourteen  days  next  after  he  hcith  the  pojjejfun  of  his  liv^' 
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4  Natation, 

And  it  may  be  fafcft  for  the  churdKrardeot,  to  get  it 
ftated  by  the  ordinary,  when  thev  take  out  the  lequdba* 
tion,  what  they  are  to  pay  to  the  curate  weekly  for  the 
fcrving  of  the  cure ;  and  then  there  can  be  no  contention 
about  it  when  they  make  up  their  accounts.  Par.  L,  €*  lO«^ 

And  Dr.  Gibfon  fays,  fuch  curate  ought  to  be  dut/ 
licenfed  by  the  ordinary,  for  ferving  of  the  cure  ;  other- 
wife  if  he  proceeds  without  fuch  licence,  he  can  Inive  no 
title  to  any  fiipend  or  falary;  nor  can  any  be  legally  re- 
ferved  and  deducted  for  him.  Giif  750. 
:>ucrcfror  nhea  5*  '^^^  fucccflor's  right  to  enter  commenceth  immedi- 
10  emer.  ateiy  upon  his  induction,  but  his  right  to  the  profits  com- 

menceth from  the  avoidance  of  the  benefice.  But  where 
the  btfufici  is  in  liofi,  and  thin  is  a  year  or  more  to  come  in  thm 
term ;  the  lejjee  may  told  and  enjoy  the  leafe  to  the  end  of  the 
year  wherein  he  is  entered  at  the  time  of  the  death  of  the  laft 
incumbent  \  paying  to  thefuccejfor  all  fuch  rent  andfervicos  at 
for  the  remnant  ofthefaidyearjhall  upon  fuch  leafe  be  due,  and 
thefuccejfor  may  recover  the  fame  in  like  manner  as  bis  predg^ 
eefjor  might  have  done.  Provided^  that  the  fucceffor^  tnfuA, 
cafiy  may  have^  upon  one  month* s  warning  after  his  induifion^ 
the  manjictt'hou/e^  with  the  glebe  belonging  to  the  fame  (not 
bfin^fcwn  at  the  time  of  his  predeceffor^s  death) ^  for  main* 
tenance  of  his  houfehold ;  deduSlingfor  the  fame  in  his  rent  as 
heretofore  bath  been  paid  for  the  fame  ^  or  as  it  is  reafonably 
worth.  28  H.  8.  c.  if*  f.  8,  9. 
Seqncrtritori  to        5,  As  loon  as  a  new  incumbent  is  inflituted  and  in- 

dud^ed,  the  fequeftrators  are  to  account  to  him  for  all  the 
profits  of  the  benefice,  which  they  have  received  during 
the  vacancy.     IVatf  c.  30. 

In  which  account  they  may  deduA  their  reafonable  ex- 
pences,  for  the  collecting  and  levying  the  tithes,  fruits, 
emoluments,  rents,  and  other  profits  rifmg  and  growing 
during  the  vacation.     28  //.  8.  r.  11.  yi  5. 

If  he  be  diiTatisfied  with  the  account,  be  may  bring 
them  to  account  before  the  ordinary,  by  whom  all  thing#^ 
relating  hereunto  are  properly  examinable  and  to  be  de- 
termined.   Watf  r.  30. 

In  the  cafe  of  "Jones  and  Barret,  H.  1724 ;  on  a  bill  hy 
the  vicar  of  Weft  Dean  in  the  county  of  SufTex  againft. 
the  defendant  who  was  fequeflrator,  fnr  an  account  of  the 
profits  received  during  the  vacation ;  it  was  objected  for 
the  defendant,  that  the  biCbop  ought  to  have  been  made 
a  party,  fince  the  fequeflrator  is  accountable  to  him  ioi 
what  be  rectiYeii  by  the  ftatute  of  28  /f.  8.  And  the 
court  feemed  to  ibmk  the  bUhop  fhould  bave  been  a 

partyft 
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party ;  but  by  confent  the  caufe  was  referred  tt  th:  bl(hop 
oftheiiocek.    Bunb.  192. 

7   By  the  28  H.  8.  c.  II.    If  an  incumbent  bif'.r§  his  P'oportionSag 
death  bath  caufe  J  any  of  his  glebe  lands  to  be  manured  andfown  \^^  ^^^i^^^^^ 
m  his  proper  cojls  and  charges  with  any  corn  tr  grain  \   he  execuion. 
may  make  bis  teftament  of  all  the  profits  of  the  corn  growing 
upcn  the  faid glebe  lands fo  manured  andfown.     f.  6* 

But  li  his  fucccflbr  is  indudled  before  the  feverancc 
thereof  from  the  ground,  the  fuccefibr  fliall  have  the  tithe 
thereof;  for  although  the  executor  reprefent  the  perfon  of 
die  teftator,  yet  he  cannot  reprefent  him  as  parfon,  inaf* 
much  as  another  is  inducted,     i  RolV$  Abr,  655. 

Otherwiie,  if  the  parfon  dieth  after  feverance  from  the 
ground,  and  before  the  corn  is  carried  cfF;  in  this  caf^, 
die  fuccefibr  Ihall  have  no  tithe :  becaufe,  tho'  it  was  not 
fet  out,  yet  a  right  to  it  was  veiled  in  the  decenfed  parfon 
by  the  feverance  from  the  ground.  The  fame  is  true  in 
cafe  of  deprivation,  or  refignation,  after  glebe  fown  : 
the  fuccefibr  fball  have  the  tithe,  if  the  corn  was  not 
fevered  at  the  time  of  his  coming  in ;  otlurwife  if  fevered. 
Qibf.  662. 

In  the  cafe  where  tands  are  let  to  frm,  it  is  enabled  Iv 

the  r  1  G.  2.  c>  19.  as  follows  :  JVijirtas^  where  a  Ifjfsrcr 

landlord^  having  only  an  eflatefor  life  in  the  lands  tenement  a 

or  hereditaments  dem'ifed^  happens  to  die  before  or  on  the  dcy 

em  which  any  rent  is  referved  or  made  payable^  fuch  rent  or  any 

part  thereof  i\  not  by  law  recoverable  by  the  exetuio^s  or  adrm  - 

mflrators  of  fuch  leffor  or  landlords  nor  is  the  per  (In  in  rever- 

pm  entitled  thneto^  any  other  than  for  the  ufe  and  occupation 

*f  fuzb  lands  tenements  or  htreditaments  from  the  death  of  the 

tenant  for  life  j  of  ivhich  advantage  hath  been  often  taken  by 

the  under 'tenants  J  who  thereby  avoid  payivg  any  thing  for  the 

feme  :  for  remedy  thereof  it  is  enabled,  that  where  any  tenant 

for  life  fhall  die  before  or  on  the  day  en  which  any  rent  was  rr- 

Jerved  or  made  payable^  upon  any  demife  or  Uafe  of  any  lanJii 

tenements  or  hereditaments  which  determined  on  the  death  sfjucr 

tenant  for  life^  the  executors  or  adminiftrators  cf  (uzh  tenant 

fir  lije^  may  in  an  a£iion  upon  the  cafe  tecover  of  the  under-; 

tenant^  if  fuch  tenant  far  life  die  on  the  da)  on  xvhich  thefarf.t 

wm  made  payable^  the  wholes  or  if  before  fa  I  day^  t^en  apro- 

ffriian  of  fuch  rent  according  to  the  time  fuch  an  ant  for  Uf* 

OTnf,  eftha  lajl  year^  or  quarter  of  a  year^  or  othfr  time  in 

m§ki  the  faid  rent  was  growing  due  \  tnaking  allirt/J  alhzi- 

ames^  or  a  proportionable  part  thereof     f.  15* 

Under  which  words  lands^  tenements^  or  hereditamtnts, 
it  hath  been  holden,  that  not  only  flebe  lands  are  include 
fd,  but  alfo  tithes^  for  tithes  are  bereditamtntf.    A  leafr 

B  3  Iwc  _ 


llaeatton* 

for  a  year,  if  the  incumbent  (hall  fo  long  live  or  con- 
tinue incumbent,  is  conftrued  to  enure  for  a  year,  and 
this  ftatute,  it  hath  been  argued,  divides  the  rent,  be  it  for 
lands  or  tithe$,,between  the  executor  and  fucceilbr,  mak« 
ing  proportionable  allowances  for  taxes  and  other  out* 
goings. 

Sir  William  Blackftone  fays,  the  courts  of  law  have  of 
late  years  leaned  as  much  as  poilible  againfl  conftruing 
leafes,  where  no  certain  term  is  ment-oned,  to  be  tenan^- 
ci;:s  at  will,  but  have  rather  held  them  to  be  tenancies 
from  year  to  year  fo  long  as  both  parties  pleafe,  efpecially 
where  an  annual  rent  is  referved  :  in  which  cafe,  they 
will  not  fufter  either  party  to  determine  the  tenancy  even 
at  the  end  of  the  year,  without  reafonable  notice  to  the 
other.     2.  Black.  147. 

And  in  the  cafe  of  Timmlns  and  Rowlinfon^  H,  5  G,  3. 
it  is  faid  by  the  court,  that  even  a  leaie  at  will  is  a  tenan- 
cy for  a  year  certain  ;  and  it  is  not  material  in  fuch  cafe, 
whether  the  leafe  be  in  writing  or  not  in  writing.  Burr. 
Mamf.  1609. 

On  the  other  hand,  it  is  contended,  that  this  zES,  be- 
tween landlord  and  tenant  had  not  the  cafe  of  tithes  in 
contemplation.  Unto  which  purpofe  is  applicable  the 
opinion  of  a  very  great  man,  the  late  bifl^op  Hoadly^  wnc, 
in  a  letter  to  his  fun  upon  this  fti' jetf^,  txpreflech  himfclf 
thus  :  "  The  clapfe  in  the  adl  of  1 1  G.  2.  can  only  ej^ 
**  tend  to  fuch  leafcs,  as  tenants  for  life  had  power  by 
*' law  to  make  before  the  faiJ  atf^;  i^:e  acl  creating  no 
*' new  power,  but  remedying  an  inco  .vcnicnce  arifing 
*^  in  the  exercife  of  an  old  power.  This  proves,  th^^t  it 
<*  cannot  afFeft  thofe  Icafes,  which  common  incumbents 
^'  o\  parKhes  often  muke  to  their  tiihc-holders,  fixing  days 
•*  of  payment  generally  half-yearly.  Such  l:fafes,  tho* 
*•  expiring  with  their  makers,  yet  are  not  touched  by  this 
**  a£t,  nor  can  they  deprive  a  fucceifor  of  any  of  ibe 
•'  tithes  which  fall  after  the  death  of  the  prc-kctiror,  by 

•  *'  vi'.tue  of  this  cUufc,  which  gives  the  lelibr's  tx'.cutyrs 
**  a  right  to  the  proportion  of  rent  to  the  day  cf  his  de/»ih  ; 
*'  becaufe  thefe  Icafes  are  not  (propeiiy  fpe^ikmii)  leaie*, 
•'nor  Jl  force  againft  the  fuccefTor,  and  do  not  give  the 
**  under-tenant  any  fuch  advantage,  as  this  cUufe  was 

•  **  qieant  to  pr invent.  Jb'or  the  claufe  was  deligned  to  pre- 
<<  vent  the  cunning  of  difhoneit  under-tenants,  who  .took 
*^  a  handle  from  fuch  leafes  to  pay  Dcither  the  executou 
^^  of  the  leflbr  nor  his  fucceiior ;  which  cannot  ^JStliX  the 
*Vcafe  of  a  fucceilbr  in  a  livings  who  has  a  right  to  all  the 
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<^  tithes  from '  the  death  of  his  prcdeceflbr  without  this 
^^  s^i  as  the  executors  of  the  predeceflbr  have  to  all  in  his 
'^  lioic.  And  as  to  the  uiider*tenant,  if  he  has  paid  the 
**  predecefloT  any  of  thoTe  which  belono;  to  the  fucccflbr, 
'^  it  is  to  bis  own  ^ofs ;  which  ought  to  be  made  up  by 
*^  the  predeceflbr's  executors,  and  may  by  law  be  re- 
^*  quired.  This  claufe  therefore,  had  no  relation  to  the 
*^  common  leafes  of  incumbents  of  parities  at  all."- 
His  lordfliip  adds,  ^'  Thefe  obfervations  convinced  no 
^  lefs  a  lawyer  than  Mr.  Baron  Gierke,  who  miftaking 
^  the  a£t  had  given  his  opinion  to  the  archbiihop  of  York 
"  to  the  contrary.*' 

In  an  anonymous  cafe,  about  three  years  after  making 
this  aA,  reported  by  Bunbury,  AL  1730.  In  the  ex* 
chequer  :  A  reAor  agreed  with  his  parifhioners  for  tithes, 
for  a  certain  fum  payable  yearly  at  Michaelmas.  The 
redor  died  about  a  month  before  Michaelmas.  The 
agreement  determining  by  the  death  of  the  paif.^n,  the 
fucccflbr  ihall  be  entitled  to  tithes  in  kind  only  from  the 
death,  and  the  executor  of  the  laft  incumbent  to  a  pro- 
portion according  to  the  agreement  till  the  time  of  the 
icft^cor's  death.  And  this  is  by  an  equitable  conllruc- 
tion.     BunS.  294.. 

With  rcfpeft  to  thofe  tithes  which  arc  not  in  leafc  there 
can  be  no  doubt,  but  that  the  executor  fhall  be  intitled  to 
tho/e  that  became  due  before  the  incumbent's  death,  and 
that  the  fucceflbr  ihall  be  intitled  to  thofe  that  became 
due  after  the  incumbent's  death. 

And  here  a  caie  frequently  happeneih,  with  refpect  to 
modus's  in  lieu  of  tithes  ;  which  tithes,  if  taken  in  kind, 
would  have  been  due  before  the  death  of  the  incumbent, 
and  the  modus  for  the  fame  is  ncK  due  till  after  the  death 
of  the  incumbent.  Which  cafe  not  coming  in  any  fcnfe 
within  the  purview  of  the  faid  ftatutc,  it  fccmeth  that  the 
executors  are  not  intitled  to  the  faid  modus  or  to  any  part 
thereof^   but  that  the  whole  fhall  go  to  the  fucctfl'or. 

There  is  another  cafe,  wherein  it  may  be  difputed,  at 
what  tinne  the  modus  iU'elf  ihall  be  faid  to  be  due.  As 
far  iriftance,  it  is  ufuul  in  many  places  to  afcertain  the 
Oiodus  at  Martinmas,  by  then  taking  an  account  of  the 
for  the  year  preceding  j  and  not  to  receive  the 
till  hafier  following.  In  which  cafe  if  it  fhall 
from  the  evidence,  as  from  payments  thereof  fome* 
made  at  the  time  when  afcertaincd,  or  in  the  inter- 
Biediate  fpace  betwixt  that  time  2ind  the  more  ufual  and 
oritinary  days  of  payment,  or  from  receipts  given  and  ac- 
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cepted  for  the  fame  as  due  at  the  time  when  alcertaiMd* 
or  the  like,  and  that  the  pajmeiit  thereof  was  only  de<« 
ferred  for  convenience,  whien  ibe  incumbent  fliouid  re- 
ceive his  other  dues,  or  for  other  like  caufe ;  in  fueh  cafe 
it  will  be  due  to  the  executor  :  But  if  it  (hail  appear,  that 
the  fame  hath  been  underftood  as  not  due  until  foch  future 
day,  and  only  advanced  fometimes  before  fuch  day  to 
anfwcr  the  incumbent's  neceffities  or  other  convenience, 
then  it  feemeth  that  it  wUl  go  to  the  fucceflor.  So  that 
this  is  a  matter  not  of  law,  but  of  fad  i  and  depends 
upon  the  evidence. 

As  to  difputes  concerning  things  fixed  to  the  freehoM, 
as  hangings,  tapeftry,  grates,  glailes,  furnaces,  and  fuch 
like ;  thefe,  falling  in  with  the  general  do6lrine  about 
what  (ball  belong  to  heirs  or  fucceflbrs,  on  the  one  hand» 
and  executors  or  admintftrators  on  the  other,  are  treate4 
of  under  the  title  QOllUjS.. 

Vacation  of  bifliopricks.    See  23itbop0« 
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I.  A  Veftry  properly  fpeaking,  is  the  aflembly  of  the 
'^^  whole  parifh  met  together  in  fome  convenient 
place,  for  the  difpatch  of  the  affairs  and  bufinefs  of  the 
pari(h;  and  this  meeting  being  commonly  held  in  the 
^tO,ry  adjoining  to,  or  belonging  to  the  church,  it  thence 
takes  the  name  of  veftry,  as  the  pbce  itfelf  doth,  from 
the  prieft*s  veftments,  which  are  ufually  depoficed  and 
kept  there.  Piu^.  L.  c.  17. 
Kociccof  tkt  2-  On  the  funday  before  a  veftry  is  lo  meet,  puUick 

aMctini;  notice  ought  to  be  given,  either  in  the  church  after  di« 

vine  fervice  is  ended,  or  elfe  at  the  church  door  as  the 
pari(hioners  come  out;  both  of  the  calling  of  the  faid 
meeting  and  alfo  the  time  and  place  of  the  aftembling  of 
it ;  and  it  will  be  faireft  then  alfo  to  declare  for  what  bu« 
finefs  the  faid  meeting  is  to  be  held,  that  none  nuy  be 
furprifed,  but  that  all  may  have  full  time  before  toconfider 
of  what  is  to  be  propo!bd  at  the  (aid  meeting.  XF%{^  c.  39. 
Par.  Lm  C'  ITS 

And 
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And  it  it  ufoal  tbit  for  half  in  hour  before  it  beginf, 
one  of  the  church  bells  be  tolled,  to  give  the  parifhioners 
jKNJce  of  their  aflembling  together.    Par.  L.  c.  17. 

3.  Anciently,  at  the  common  law,  every  parifliioner  Who  muf  wm% 
wbo  paid  to  the  church  rales,  or  fcot  and  lot,  and  no  other 

pcrfen,  had  a  right  to  come  to  thefe  meetings  :  But  thia 
■uft  not  be  underftood  of  the  minifter ;  who  hath  a  fpe- 
dal  dary  incumbent  on  him  in  this  matter,  and  muft  be 
lefponfible  to  the  biihop  for  his  care  herein :  and  therefore 
ia  every  parifli  meeting,  he  preGdes  for  the  regulating  and 
direfiing  this  affair ;  and  this  equally  holds,  whether  he 
be  n£tor  or  vicar.    Par.  £•  c.  17. 

AUb  OHt-dwellers,  occupying  land  in  the  parifli,  have  a 
rote  in  the  veftry,  as  well  as  the  inhabitants.     Jobtif  ig. 

4.  Em  II  G.    PbiUjbrntm  and  RjlanJ.    The  plaintiiF  Hl^^nnf^" 
brought  a  fpecial  aAion  upon  the  cafe,  for  excluding  him  '•">  ^'^  t^ 
from  the  veftry  room ;  and  upon  demurrer,  the  court  "^^'i*** 
Bide  BO  difficulty,  but  that  fuch  an  a£lion  was  maintain- 

able :  however,  in  this  cafe,  they  gave  judgment  for  the 
defendanr,  it  not  being  averred  that  the  parifh  had  any 
property  in  this  room,  or  right  to  meet  there }  fo  that 
for  ought  appears  it  might  be  the  defendant's  own  houie, 
and  then  he  might  let  in  whom  he  pleafed,  and  rcfufc  the 
reft.    Sir.  624. 

5.  And  when  they  are  met,  the  major  part  prefent  will  Majority  con. 
bmd  the  whole  parifli.    fyai/l  c.  39*  ciufi?*. 

6*  7C  9  (r.  2.    StoughtoH  and  Reynolds*    Adjudged,  that  Power  of  m* 
Ae  right  of  adjourning  the  veftry,  is  not  in  the  minifter  i^^^^^i-- 
or  any  other  perfon  as  chairman,  nor  in  the  churchwar* 
dens,  but  in  the  whole  ailembly,  where  all  are  upon  an 
equal  footing  ;  and  the  fame  muft  be  decided  (as  other 
■at ten  there)  by  a  majority  of  votes.    Str.  1045. 

7.  And  to  prevent  difputes,  it  eoay  be  convenient,  that  Cmrr  of  adi 
rry  veftry  ad  be  entred  in  the  parifli  ^k of  accounts;  "**^** 
I  that  every  man's  hand  confenting  to  it,  be  fet  there- 
iOL   Far.  Z.  54. 

S.  1"he  veftry  clerk  is  chofen  by  the  veftry ;  and  he  aAs  Ck'>^« 
ai  icgifter  or  feaetary  thereto,  but  hath  no  vote :  and 
lb  bufinefs  is,  to  attend  at  all  parifli  meetings,  and  to 
up  and  copy  all  orders  and  other  adls  of  the  veftry, 
m  give  oat  copies  thereof  when  neceflary :  and  there* 
he  hath  the  cuftody  of  all  books  and  papers  relating 
Pmr.  Lb  €•  18.  {a)  9.  The 


(a)  Bot  his  oflice  is  not  fuch  for  which  mandamus  will  fie» 
W||b  p^haps  the  veftry  dcrk  may  have  that  witc  to  conpd 

thofe 
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Beadle.  g.  The  beadle  (in  the  faxon  lydel^  from  beodan^  to  biii 

is  cbofen  alfo  by  the  veflry ;  and  his  buftnefs  is  to  attend  ' 
the  veftry,  to  give  notice  to  the  parifhioners  when  and 
where  it  is  to  meet,  and  to  execute  iis  orders  as  their  mci- 
fenger  or  fcrvant.     Par.  Lc.  17. 

SeUa  venry.  ,q,  Seleft  veftries  feem  to  have  grown  from  the  prac- 

tice of  chufmg  a.  certain  number  of  perfons  jearly,  to 
manage  the  concerns  of  the  parish  for  that  year  ;  v/hich  • 
by  degrees  came  to  be  a  fixed  method,  and  th^  pari(hioners 
loft  not  only  their  right  to  concur  in  the  puhliclc  manage- 
ment as  oft  a$  they  would  attend,  but  alio  (in  mdfi'  places^ 
if  not  in  all)  the  right  of  elcdling  the  managers.  And 
fiich  a'cuftom,  of  the  government  cf  parifhes  by  a  felccb 
number,  hath  been  adjudged  a  good  cuftom  ;  in  that  the 
churchwardens  accounting  to  them  was  adjudged  a'  good 
account.    Glhf.  219. 

In  feme  parifhes,  thefe  fele£t  veftries  having,  been 
thought  opprei^ve  and  injurious ;  great  ftruggles  have 
been  made,  to  fet  afide  and  demoliih  them.  Par.  L*  c  17. 
-  And  no  wonder  that  it  hath  been  {o^  in  fuch  pariflics 
where  by  cuftom  they  have  obtained  the  pi>wer  to  chuie 
one  another ;  for  it  is  not  to  be  fuppofed,  but  that  if  they 
are  guilty  of  evil  practices,  they  will  chufe  fuch  perfons  as 
they  think  will  connive  at  or  concur  with  them  therein. 

M.  2  IV.  Bait  and  others  agamft  TVatkinfon^     In  a 
prohibition   prayed  to  the  fpiritual  court  at   Vork,  the 
fuggeliion  fet  forth,  that  the  parifh  of  MafiMm  in  York- 
/hire  was  an  ancient  parifh,  and  that  time  out  of  n»ind 
there  were  twenty-four  of  the  chief  parifhioneis,  who  all 
along  had  been  called  the  four  and  twenty  ;  and  that  du- 
ring time  immemorial,  as  often  as  any  one  of  the  f^id 
four  anid  twenty  parifhioiiers  happened  to  die,  the  refl 
furviving  of  the  four  and  twenty  did  chufe,  and  during  all 
the  fame  time  ufed  to  chufe,  one  other  fit  and  able  parifli^ 
ioner.ofihefame  pariih,  to  be  one  of  the  four  and  twenty 
in  the  room  of  him  fo  deceafed  ;  and  that  within  the  faui 
parifh  there  if,  and  <Suring  time  immemorial  there  always 
hath  been  a  cutiom,  that  the  faid  four  and  twenty  for  the 
time  being  have  been  ufed  ^rd  accuftomed  as  often  aa 
ttesre  was  occafion,  to  make  rates,  and  to  aflefs  re«fon«» 
able  fums  of  money,  upon  the  parifhioncrs  and  inhabit^ 
ants  in  ihe  faid  pariih  for  the  time  being  for  the  repair! 
of  the.church  ;  and  that  the.churchwardens  of  the'  faid 


ihofe  nho  have  the  cullody  of  the  parifli  book!',  to  deliver  ihcm 
to' him.  Tht  King  v.  the  Ci\ircb*i','uriieni  rf  Crn\Jcn.  '  ^'Term 
Rrf^  713-     -  .  .  '     ^ 

parifh^ 
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parlih,  during  all  the  time  aforefaid,  have  «fed  to  receive 
al)  duties  and  dues  for  burials  in  the  body  or  lies  of  the 
/aid  church  ;  and  if  any  of  the  inhabitants  refufed  to  pay 
ihe  faid  rates  or  dues  for  burials  as  aforefaid,  then  the 
churchwardens  by  warrant  from  the  twenty  four  for  the 
time  being,  were  ufed  to  diftrain  the  goods  and  chattels 
of  the  faid  pariihioners  in  the  faid  parifh  ;  and  that  the 
faid  twenty  four  with  the  confent  of  the  vicar  or  curate, 
have  ufed  to  repair  the  body  and  iles  of  the  faid  church-f 
and  that  the  churchwardens  for  the  time  being,  during 
all  the  time  aforefaid,  have  always  ufed  to  give  up  their 
accounts  to  thr:  faid  four  and  twenty,  who  allowed  or  dif- 
allowed  the  faid  accounts  as  they  faw  expedient  ^  and  that 
on  the  allowance  of  fuch  account,  the  churchwardens 
have  always  been  difcharged  from  giving  anyother  account 
10  any  other  place  ;  that  the  plaintiffs  were  churchward- 
ens for  the  year  1 680 ;  and  after  this  year  was  ended,  they 
gave  in  their  accounts  to  the  four  and  twenty  ;  and  that 
tho'  all  pleas  concerning  prefcriptions  and  cuftoms  ought 
to  be  determined  by  the  common  law,  yet  the  defendant 
hath  drawn  and  cited  them  into  the  fpi ritual  court  to 
give  in  and  pafs  their  faid  accounts  there  ;  and  altho'  the 
faid  plaintiff  have  pleaded  all  the  matters  aforefaid  in  tt^ 
faid  fpiritual  court,  yet  the  faid  dt^feadant  hach  refiifed  to 
admit  or  to  receive  the  faid  plea.  Upon  great  debate  of 
ihis  cafe  at  feveral  times,  the  court  was  of  opinion,  that 
the  cuftom  was  good  and  rcafonable,  and  a  prohibition 
wasgi-anted.    Luiw.  1027. 

So  that  prefciiption  and  condant  immemorial  ufage 
fecxs  to  be  the  baiis  and  only  fupport  of  this  feleCl  velfry. 
And  purfuant  hereunto,  upon  the  fame  foundation,  and  for 
the  fame  reafons,  was  the  iclcA  veflry  of  the  parifh  of  Sc. 
.Mary  At-Hlll  in  London  confirmed  and  cltabliihed  in  the 
king's  bench,  not  many  years  ago.  And  fince  that  time, 
tlie  fele£t  vefiries  of  St. Saviour's  and  St.Olave's  in  South- 
vark,  for  want  of  proof  of  fuch  prefcription  and  imme- 
aori^  ufage,  have  been  fet  aiiJe  and  iicmoliibed.  Pjr»  L» 

in  the  a£l  of  the  10  /tn*  c.  11.  for  building  fifty  nevH^ 
charches  ;  the  commil&oncrs  (hall  appoint  a  convenient 
9i^^r  of  fufficitnt  inhabitants  to  be  veftrymcn ;  and 
Sn^  time  to  time,  upon  the  death  removal  or  other  void- 
of  any  fuch  veftryman,  the  refl  or  majority  of  them 
Mr  chufe'another.    f.  lo. 

In   the    feveral    private    a£is    for   building  particular 
cknrcbes  i  fomctimes  the  minilter,  churchwardens,  over- 

feers 


leers  of  the  f^OTi  and  others  who  have  ferved,  or  paid  fines 
for  being  excufed  from  ferving  thofe  offices  ;  fometimes, 
the  mintfter)  churchwardens,  overfeers  of  the  poor,  and  all 
who  pay  to  the  poor  race ;  fometimes,  only  all  who  pay 
fuch  a  fum  to  the  poor  rate ;  (boietiines,  all  who  rent 
houfes  of  (o  much  a  jrear  ;*— are  appointed  to  be  Yeflrymea 
within  fych  pariflies»  and  no  other  perfons. 


Wlitax, 

A  Vicar,  vicariate  is  one  that  hath  a  fpiritual  promo^ 
tion  or  living  tinder  the  parfon ;  and  is  fo  denomi- 
nated, as  officiating  vki  ijtn^  in  his  place  or  ftead.  And 
fach  a  promotion  or  living  is  called  a  vicarage ;  which  is 
m  part  or  portion  of  the  parfonage,  allotted  to  the  vicar  for 
his  ihainicnaoce  and  fupport. 

This  part  or  portion  is  in  fome  places  an  annual  fum 
(tf  anoney  eertain;  but  in  moft  places  it  is  a  part  of  the 
tithes  in  kittd,  which  moft  commonly  is  the  fmall  tithes  i 
and  in  fome  places  he  hath  a  part  of  the  great  tithes,  and 
tlfo  of  the  glebe:  and  focfa  a  onek  called  a  vicar  en- 
dowed. 

Thus  he  that  bath  the  right  to  the  pofleffion  of  the  \ttkt 
part,  is'called  a  vicar ;  and  he  that  hath  the  other  and 
greater  part  of  tithes,  is  called  the  parfon,  who  in  fome 
parifiies  is  a  clergyman,  and  fometimes  the  miniftet^r  in- 
cuitibent  of  the  fame  church ;  but  in  other  places  he  is  a 
mere  layman,  and  caanot  fupply  the  church  but  by  a  fpi* 
ritual  vicar :  and  this  fo  poflefied  by  a  layman^  is  called 
an  impropriaiwij  and  himfelf  the  impropriator. 

An  appropriation  i%  properly,  when  fuch  a  parfenage 
(or  vicarage  or  other  church  preferment)  is  in  the  hands 
or  pofifeffion  of  fome  ecclefiaftical  perfon  and  his  fuccei^ 
fors,  and  can  be  made  onlv  to  a  body  politick  or  corpo- 
ration fpiritual,  that  hath  uicceffion,  whereby  fuch  body 
becomes  perpetual  incumbent  of  the  benefice  appropriated, 
and  fliall  for  ever  enjoy  the  tithes  and  other  profits,  and 
the  cure  of  fouls  belonging  thereto. 

But  the  words  impropriation  and  appropriation  are  gene-» 
rally  confounded  in  the  books :  and  the  law  concerning 
the  whole  is  treated  of  under  the  tiile  flippcoprfatf  on^ 


Mitat  general/ 

K/'ICAR  girnral  is  in  offcer  whofe  office  is  uftfallf 
^  annexed  to  that  of  (^nutkr ;  and  is  therefore  treafi^ 
of  voder  that  title. 

Vigil.    See  ij^oIUiapf^. 

tmf  laica  remot^enDa. 

T^I  laicM  rtaufvmia  is  a  writ  which  (upon  the  bifliop'f 
^  certificate  in  chancery  of  a  force  and  reliftance  touch* 
iag  m  chitrch)  lieth  where  a  debate  or  contro?erfy  is  be«> 
tweea  two  parfons  for  a  church,  the  one  whereof  doth 
caier  into  the  church  with  ftrong  hand  and  great  power 
of  the  laity,  holding  the  other  out,  and  keeping  poflciEoa 
dMrcof  with  force  and  arms.  Whereupon  he  that  is  fo 
held  oat  of  pofleffion  may  have  the  faid  writ  direded  to 
the  Aeriff  of  the  county,  to  remove  the  force  within  that 
oktircfa,  and  (if  need  be)  to  raife  the  power  of  the  county 
ao  hit  affiftance,  and  to  arreft  and  imprifon  tht  perfont 
that  make  refiftance,  fo  as  to  have  their  bodies  before  the 
king  at  a  certain  ^y  to  anfwer  the  contempt.  Which 
writ  is  ibmetimes  graftable  without  the  biibop's  certifi* 
ease  at  afore(aid :  for  it  may,  as  it  feemeth,  he  had  upon 
a  fimnife  made  thereof  by  the  incumbent  himfelf  without 
4adi  certificate ;  there  being  a  dtftinfi  and  feveral  form 
ehnwtf  in  each  of  the  faid  cafes.  So  that  this  writ  pro* 
piily  licth  for  the  removal  of  any  forcible  pofleffion  of  a 
charch  kept  by  laymen.     God.  645.    F.  N.  B.  124. 

By  this  writ  the  (herifF  ought  not  to  remove  the  in« 
caaancnt  who  is  in  pofleffion  of  the  church,  whether  the 
n  be  of  right  or  wrong  j  but  only  to  remove  the 
F.  N.  B.  125, 
The  writ  is  made  returnable  into  the  king*s  bench,  in 
court  the  oflTenders  fhall  be  fined  and  punifhed  for 
ce  :  and  reftitution  alfo  fliall  be  awarded  out  of  thtf. 
coort  (as  it  feemeth).     fTatf  c.  30. 


>3 


?!lli(ttatton. 

^O  T  £,  free  chapels  and  donatives  (unlefs  fuch  do- 
^   Dative   hath   received  the  augmentation  of  queea 
f%  bounty)  are  exempt  from  the  vifuati^n  of  the  or« 
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dinar? ;  d^  firft  being  vificaUeoaIr  bjr  comoiiffion  Trom 
the  kin^,  aod  tlis  (ccood  by  coflimffioo  fron  the  dooor : 
Aui  there  are  alfe  otbcr  dwrcHes  and  chapels  exempted, 
.which  did  beloog  to  the  nonafleries ;  hiring  heretofore 
obtained  exemptions  from  ordinary  vt£iiatioo,  and  being 
▼ifxubSe  only  by  the  pope;  which  by  the  tta:uce  of  25  /f.  8* 
c.'lJ.  were  made  vifirablc  by  the  king,  or  by  com- 
miffion  under  the  great  feal.  Thefe,  ao<t  6ther  exempt* 
cd  chorcbes  or  chapels,  fo  far  forth  as  thev  are  rxevipted 
are  not  treated  of  under  this  title ;  the  purport  whereof 
extendeth  only  to  places  vificabSe  bj  the  bifliop  or  his  fu- 
bordinate  officers. 

Oi!rA>  I-  For  the  government  of  the  church,  and  the  correc- 

tion cf  oficncef,  vir:utKMis  or  piriflies  and  diocefes  were 
inftituted  io  the  ancient  church ;  that  fo  all  poffible  care 
might  be  taken  io  have  good  order  kept  in  all  places. 
Gni.  Append.  7; 

WW  Sail  vifiu       2*  For  the  firft  fix  hundred  years  after  Cbrift,  the  hi- 

flx>ps  in  their  own  perfons  vifitcd  all  the  pariChes  with- 
in their  refpedive  diocefes  every  rear ;  and  they  had 
ieveval  deacons  in  every  diocefe  to  z&R  them.  A.ter  that, 
they  had  iuihority  in  cafe  of  ficknefs,  or  other  publtck 
'Concerns,  to  delegate  pncfts  or  deacons  to  afHft  them ; 

^  -and  hereupon,  as  Oiould  feem,  they  cantoned  their  great 

.diocefes  into  archdeaconries,  anc^  gave  the  archdeacons 
cominiffion^  to  vifit  and  inquire,  and  to  give  them  an  ac- 
count of  all  at  the  end  of  their  vifitations  ;  and  the  hi* 
ih«ps  rcferved  the  third  year  to  themfelves,  to  inform 
themfelves  (amongft  other  things)  how  the  archdeacons 
their  fubiiitutes  performed  their  duties.  Dgg,  f,  2.  c.  15. 
John/,  i^l. 

Kowf.fce,  saa       3.  By  a  conftitution  of  Otbo  :  Archbi(bops  and  bifhops 

%m  •batofccr.     £jj^j|  g^  gboul  their  diocefes  at  fit  feafons,  correding  and 
■reforming  the  churches,  and  ccM^^ecrating  and  fowing  the 
word  of  life  in  the  Lord's  field.    Aib.  56. 

And,  regularly,  the  order  to  be  obferved  therein  is  this : 
In  a  diccefan  vifitation,  the  bi(bop  is  firft  to  vifit  his 
-cathedral  church;  afterwards  the  diocefe:  In  a  metro- 
political  vifitation,  the  archbifliop  is  firft  to  vifit  his  own 
church  and  diocefe  ;  theh  in  every  diocefe  to  begin  with 
the  cathfdral  church,  and  proceed  thence  as  he  pleafeth 
to  the  other  parts  of  the  diocefe.  Which  appears  from 
abundance  ofinftancesin  the  ecclefiaftical  records,  as  well 
of  papal  difpenfations  for  the  archbiihop  to  vifit  without 
cbferving  ibe  f^id  oidcr,  as  of  epifcopal  licencos  for  the 
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vititor  to  begin  in  other  parts  of  the  dioccfc  than  in  the 
cathedral  church.     Gibf.  957. 

And  this  fprang  from  the  precept  of  the  canon  law, 
which  requires,  that  the  archbifliop  willing  to  vifit  his  .  ^ 

province,  .(hall  firft  vifit  the  chapter  of  his  own  church, 
and  city,  and  his  own  diocefc :  and  after  he  hath  once 
vifued  all  the  diocefes  of  his  province,  it  (h^li  be  lawful 
for  him  (having  firft  required  the  advice  of  his  fufFragans, 
and  the  fame  being  fettled  before  them,  which  ftiall  be 
put  in  writing  that  all  may  know  thereof)  to  vifit  a^ain; 
according  to  the  order  aforefaid,  altho'  his  fuffragtns  fhall 
not  afTent  thereunto.  And  the  like  form  of  viliting  ob- 
fe^'ved  by  the  archbifhops,  (hall  be  obfervcd  alfo  by  the 
bi&ops  in  their  ordinary  vifitations.    Id. 

By  Can,  60  for  the  office  of  confirmation,  it  is  injo'n- 
ed,  that  the  bifhop  fliall  perform  that  office  in  his  vtfica- 
tion  every  third  year;  and  if  in  that  year,  by  reafon  of 
fome  infirmity,  he  be  not  able  perfonally  to  vifit,  then  iie 
fliaJl  not  omit  the  fame  the  next  year  after,  as  he  may 
conveniently. 

Upon  which  Dr.  Gibfon  obferveth,  that  by  the  an- 
cient canon  law,  vifitations  were  to  be  once  a  year  :  but 
ic  is  to  be  noted,  that  thofe  canons  were  intended  of  pa-  ' 
rochial  vifitations,  or  a  perfonal  repairing  to  every  church; 
as  appears  not  only  from  the  affignment  q\  procurations 
(originally  in  proviiions  and  afterwards  in  money)  for  the 
leception  of  the  bifhop ;  but  alfo  by  the  indulgence 
which  the  law  grants  in  fpccial  cafes,  where  every  church 
cannot  be  conveniently  repaired  to,  of  calling  together 
the  clergy  and  Uity  from  feveral  parts  unto  one  conve« 
oieot  place  that  the  vifitation  of  them  may  not  be  poft* 
poned.  From  this  indulgence,  and  the  great  extent  of 
the  diocefes,  grew  the  cultom  of  citing  clergy  and  people 
10  attend  vifitations  at  particular  pUces  ;  the  times  of 
which  vifitations,  as  they  are  now  ufually  fixed  about 
Eafter  and  Michaelmas,  have  evidently  fprung  from  the 
two  yearly  fynods  of  the  clergy,  which  the  canons  of  the 
cliurch  required  to  be  held  by  every  bKhop  about  thofe 
two  feafons,  to  confider  of  the  ftate  of  the  church  and  re-> 
I  iigton  within  the  refpcdt JVC  diocefes  :  an  end,  that  is  alfo 
nifwered  by  the  prefentments  that  are  there  made  con* 
.  seeming  the  manners  of  the  people  ;  as  they  ufed  to  be 
made  to  the  biihop  at  his  vifitation  of  every  particular 
church.  But  as  to  parochial  vifitation,  or  the  infpe&ion 
into  the  fabrtcks  manfions  utenfils  and  ornaments  of  the 
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cbuixby  that  care  hath  beeq  long  dorolveil  upon  the  arcfa^^ 
deacons ;  who  at  their  firft  infticution  in  tbeanciest  church 
vrere  only  to  attend  the  bifliops  at  their  ordinations,  and 
other  puUick  (ervicet  in  the  cathedral  j  but  being  after- 
wards qccafionally  employed  by  them  in  the  exercife  of 
KfdiAion,  not  only  the  work  of  parochial  vifitation, 
altb  the  holding  of  general  fyoods  or  viftutiona  when 
the  bilbop  did  not  Tifit,  came  by  degrees  to  be  known 
fmd  ellabliihed  branchei  of  the  arcbidiaconal  oticc  af 
fiich ;  which  by  this  means  attained  to  the  dignity  of  or- 
dinary, inftead  of  delegated  jurifdidion*  And  by  thdfe 
decrees  came  on  the  prefent  law  and  practice  of  triennial 
Yifitations  by  bifliops ;  foas  the  biinopis  not  only  not 
ctbliged  by  law  to  vifit  annually,  but  (what  is  more)  is 
icftrained  from  it.    Gilf.  058. 

Ltndwood  fays,  the  archdeacon,  altho*  there  be  not  a 
caufe,  may  Yifit  once  a  year :  but  if  there  be  caufe  he 
nuiy  vifit  oftener.  Nor  doth  it  hinder,  where  it  is  faid 
in  she  canon  Uw,  that  he  ought  to  vifit  from  three  years 
to  three  years  ;  for  this  is  to  be  underfiood  fo  that  he  fliiJi 
Yifit  from  three  years  to  three  years  of  necefity,  but  be 
may  vifit  every  year  if  he  will.  LinJ.  49. 
MibitiM  6uf»  ^^  In  the  biinop's  triennial,  as  aUo  in  vifiutions  r^al 
{JS^I^IJJ^*       and  metropolitical,  all  inferior  jurifdidions,  refpe^lively 

are  inhibited  from  exercifing  ^urifdidlion,  during  fuch 
vifitatioo»  And  we  find  in  the  time  of  arcbbifhop  Win- 
cheUey,  a  bifliop  profecuted,  for  exercifing  jurifdidion, 
byefinre  the  relaxation  of  the  inhibition ;  and  in  archbilhop 
Tillocfi>n*s  time,  a  bifliop  fufpended,  for  ading  after  the 
iohibition.  And  even  matters  begun  in  the  court  of  the 
inferior  ordinary  (whether  contentious  or  voluntary)  be- 
fore the  yifitatton  of  the  fuperior,  are  to  be  carried  on  by 
the  authority  of  fuch  fuperior.    Gibf.  958. 

However,  it  hath  not  been  unuuial,  efpecially  in  me* 
tropolilical  vifitations,  to  indulge  the  bii^ops  and  inferior 
courts,  in  whole  or  in  part,  in  the  exercife  of  jurifdiAion, 
pending  the  vifitation.  Thus,  we  find  relaxations  grant- 
ed, pending  the  vifitation,  by  archbiihop  Abbot;  and 
kj  others,  an  unlimited  leave  or  commiffion,  to  exercife 
jurifdifiiOB,  or  proceed  in  cafes,  notwitbftanding  the  vi<» 
fitation ;  and  eUewhere,  a  leave  to  confer  orders,  con- 
firm, grant  fiats  for  inftitution,  inflitute,  or  corred, 
«rhflft  the  inhibition  continued  in  other  refpeds.  Id. 

After  the  relaxation  of  the  inhibition,  and  efpecially  ia 
awtiopdilicat  vifiuiiona,  wc  find  not  only  refervationt 
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of  power  to  refiify  and  puni(h  the  comperta  it  deteSIa^  but 
alfo  ipecial  commiffions  iflued  for  that  end.    Id. 

5.  Can,  115-  All  chancellors,  commiflTaries,  archdea-  Where. 
conSf  officials,  and  all  others  exercifing  ecclefiaftical  ju« 
rifdiAion,  Ihall  appoint  fuch  meet  places  for  the  keeping 

of  their  courts,  by  the  affignment  or  approbation  of  the 
bifliop  of  the  diocefe,  as  flball  be  convenient  for  enter- 
tainoieat  of  thofe  that  are  to  make  their  appearance  there 
and  moft  iodifferent  for  their  travel :  And  likewife  they 
fliall  keep  and  end  their  courts  in  fuch  convenient  time, 
as  every  man  may  return  homewards  in  as  due  feafon  as 
may  be. 

6.  Ztfajfliyi.  The  archdeacons  in  their  vifitation  (ball  S*""*lJP***^ 
fce  that  the  offices  of  the  church  be  duly  adminiftred;  <^^''^»'« 
Mx)  fliall  tdce  an  account  in  writing  of  all  the  ornaments 

and  ntenfils  of  the  churches,  and  alfo  of  the  veftments 
mnd  books  1  which  tbey  (ball  caufe  to  be  prefented  before 
diem  every  year  for  their  infpedion,  that  they  may 
fee  what  have  been  added,  or  what  have  been  loft* 
£mM.  50. 

AecnaU  in  writitig]  And  it  would  be  well  to  have  the 
fiune  indented :  one  part  to  remain  with  the  archdeacoOf 
and  the  other  with  the  parithioners.    Lind.  50. 

UumfiW^  That  is,  which  are  fit  or  neceflary  for  ufe  : 
wad  by  thefeare  underftood  all  the  veflels  of  the  church  of 
every  kind.    Lind.  50* 

£9ay  ytmr]  That  is,  every  year  in  which  they  Ihall 
vifit.    Id. 

Thai  thij  may  fei]   Therefore  the  archdeacon  ought 
BO  ^  ^^  i^ace  in  perfon  to  vifit,  and  not  to  fend  any 
I  which  if  he  do,  he  fhall  not  have  the  procura- 
(due  upon  the  account  of  vifiting)  in  money :  but 
he  whom  he  (hall  fend  fliall  receive  procu- 
for    htmfelf   and   his    attendants    in   viduals. 

(Onifm  Concerning  archdeacons  we  do  ordain,  that  they 
the  churches  profitably  and  faithfully ;  by  inquiring 
if  the  fiicred  vefleJs,  and  veftments,  and  how  the  fervice 
ispccferiDcd,  and  generally  of  temporals  and  fpirituals : 
what  tbey  fliall  find  to  want  correction,  that  they 
diligently*  And  when  they  vifit,  correct:  or  pu- 
tbey  fliall  not  prefume  to  take  any  thing  of 
vane  (iare  only  moderate  procurations),  nor  to  give 
F©*,  IV;  C  fcntence 


1 8  W&tation. 

fentence  againft  any  perfons  unjuftly^  whereby  to  exioft 
money  from  tbcm.  For  wbereas  thefe  and  fuch  like 
things  do  favour  of  fimony^  we  decree^  that  they  who 
do  fuch  things  fliall  be  compelled  by  the  bifhop  to  lay 
out  twice  as  much  for  pious  ufes;  faving  neverthelefs 
other  canonical  punilhment  againft  them.  And  they 
iball  endeavour  frequently  to  be  prefent  at  the  chapters 
in  every  deanry,  and  therein  inftrud  the  clergy  (amongft 
other  things)  to  live  well,  and  to  have  a  found  know-  . 
ledge  and  underftanding  in  performing  the  divine  offices* 

Cbaftirs]  That  is,  rural  chapters.    Atbm.  54. 

Reynolds,  We  enjoin  the  archdeacons  and  their  officials, 
that  in  (he  vifitation  of  churches  they  have  a  diligent  re- 
gard to  the  fabrick  of  the  church,  and  efpecially  of  the 
chancelj  to  fee  if  they  want  repair :  and  if  they  find  aay 
.defe£U  of  that  kind,  they  fliall  limit  a  certam  time  undo* 
a  penalty  within  which  they  fliall  be  repaired.  Alfo^ 
they  fliall  inquire  by  themfelves  or  their  officials,  in  the 
pariflies  where  they  vifit,  if  there  be  ought  in  things 
or  perfons  which  wanteth  to  be  corre&ed :  and  if  they  fliall 
'find  any  fuch,  they  fliall  correA  the  fame  either  then  or 
in  the  next  chapter.   LinJL  53. 

And  their  effidals]  Here  it  feemeth  to  be  intimated, 
that  the  archdeacon's  official  may  vifit ;  which  yet  is  not 
true,  at  lead  in  bis  own  right ;  yet  he  may  do  this  in  the 
right  of  the  archdeacon,  when  the  archdeacon  himfdf  is 
hmdred.     Lind.  53. 

Stratford.  Forafmuch  as  archdeacons  and  other  ordi- 
naries in  their  vifiutions,  finding  defeds  as  well  in  the 
churches  as  in  the  ornamenu  thereof  and  the  fences  of 
the  churchyard  and  in  the  houfes  of  the  incumbents,  do 
command  them  to  be  repaired  under  pecuniary  penalties, 
and  from  thofe  that  obey  not  do  extort  the  faid  penalties  ■ 
by  cenfures,  wherewith  the  faid  defe£ls  ought  to  be  re* 
paired,  and  thereby  inrich  their  own  purfes  to  the  damage 
of  the  poor  people :  therefore  that  there  may  be  no  occa* 
fioD  of  complaint  againft  the  archdeacons  and  other  or*  ^ 
dinaries  and  their  minifters  by  reafon  of  fuch  penal  ex- 
a£lions,  and  that  it  becometh  not  ccclefiaftical  perfons  ti  ^ 
gape  after  or  inrich  themfelves  with  dtflioneft  and  penal  *^ 
acquil^dons,  we  do  ordain,  that  fuch  penalties,  fo  often  ' 
IS  they  fliaU  be  exaded,  ihall  be  converted  to  tbe  ttfe  of 
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fuch  repairs,  under  pain  of  Aifpenfion  ab  officio  which 
they  AafI  ipfo  fade  incur  until  they  fhall  efFedtually  af. 
£gn  what  was  fo  received  to  the  reparation  of  the  faid 
defies.     Lirtd.  224. 

Can.  86.  Every  dean,  dean  and  chapter,  archdeacon, 
and  others  which  have  authority  to  hold  ecclefiaftical  vifit- 
mtioDS  by  compofition,  law,  or  prefcription,  fhall  furvey 
the  churches  of  his  or  their  jurifdidion,  once  in  everjr 
three  years,  to  his  own  perfon,  or  caufe  the  fame  to  be 
done}  and  (hall  from  time  to  time  within  the  faid  three  • 
years  certify  the  high  commiffioners  for  caufes  ecclefiaf- 
tical, every  year,  of  fuch  defeds  in  any  the  faid  churches, 
as  he  or  they  do  find  to  remain  unrepaired,  and  the  names 
and  furnames  of  the  parties  faulty  therein.  Upon  which 
certificate  wedefire  the  faid  high  commif&oners  will  ex  of« 
ficio  mero  (end  for  fuch  parties,  and  compel  them  to  obey 
the  jufl  and  lawful  decrees  of  fuch  ecclefiaftical  ordinaries 
making  fuch  certificaies. 

Note,  fince   rhe  making  of  thcfe  canons,   the  high 
commiffiin  court  was  abolifhed  by  M<k  of  parliament. 

7.  In  the  year  1626,  Mr.  Huntley,  re£^or  of  Siour-  ViiiutIoa(<f4 
iKNith,  was  nrquired  by  Or.  Kingfley,  archdeacon  of  "^^^ 
Canterbury,  to  preach  a  viiitation  fermon;  which  he  re* 
fu&d.    And  being  cited  before  the  high  commiilioners,  it 
was  urged,  that  he  was  bound  to  the  performance  of  that 
office  in  purfuaoce  ot  the  archdeacon's  mandate,  by  vir* 
Cae  of  his  oath  of  canonical  obedience.     He  anfwered, 
that  be  was  not  a  licenfed  preacher,  according  to  the  ca- 
nons of   1603;  and  efpecially,  that  he  was  not  bound 
thereunto  by  his  faid  oath,  which  implieth  only  an  obe«i' 
dience  according  to  the  canon  law,  as  it  is  in  force  in 
this  realm ;  and  that  there  is  no  canon,  foreign  or  do« 
■pftiCy  which  requireth  him  to  do  this  ^  but  on  the  con- 
nry*  that  the  ancient  canon  law  injoineth  the  vifitor 
hiinfclf  to  preach  at  his  own  vifitaticm.     But  the  court 
ainoniflied  him  to  comply  ;    and  on  his  refufal,  fined 
lioi   5001.   and  imprif'oned   him   till  he  fhould   pay  the 
&ae,  and  alfo  make  fubmiflion  ^  and  afterwards  degrad- 
ed and  deprived  htm.    jf  hnf.     Huntley's  cafe. 
*B«iC  this  perhaps  may  be  one  inftance,  amongft  others, 
againft  that  court  whilft  it  fabfifted,  of  carrying 
with  a  pretty  high  hand. 
And  Dr.  AylifFe  observes  from  the  (ixth  book  of  the 
^^^icretals,    that  amongfl  the  orders  to  be  obft^rved  by 
■jhbilhops,  bifhops,  and  others  in  tbcir  vifitations,  the  i 
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JRi&  is,  that  they  ought  to  preach  the  word  of  God,  by 
giving  the  congregation  a  fcrmon.    AyL  Par,  515. 

Neverthclefs,  it  is  prefumed,  very  few  clergymen  would 
refure  to  difcharge  the  offices  of  their  funAion  on  the  like 
occafion,  at  the  requeil  or  intimation  of  their  fuperior. 
t9hA^»  8.  Cam.  137.  Forafmuch  as  a  chief  and  principal  caufe 

and  ufe  of  vifitation  is,  that  the  biOiop  archdeacon  or 
other  affigned  to  vifir,  may  get  (bme  knowledge  ^of  the 
ftate  fufficiency  and  ability  of  the  clergy,  and  other  per- 
fons  whom  they  are  to  vifit :  We  think  it  convenient, 
that  every  parfon,  vicar,  curate,  fchoolmafter,  or  other 
perfon  licenfcd  whofbever,  do  at  the  bifhop's  firft  vifita* 
tioo,  or  at  the  next  vifitation  after  bis  admiffion,  (hew 
and  exhibit  unto  hinii  his  letters  of  orders,  inftitution, 
and  indttdion,  and  a^l  other  his  dUpenfations,  licences, 
or  faculties  whatfoever,  to  be  by  the  faid  bifhop  either  al- 
lowed, or  (if  there  be  juft  caufe)  difallowed  and  rejeA- 
ed ;  and  being  by  him  approved,  to  be  (as  the  cuftom  is) 
figned  by  the  regifter  :  and  that  the  whole  fees  accuftom- 
ed  to  be  paid  in  the  vifitaiions  in  refpeA  of  the  premises, 
be  paid  only  once  in  tlie  whole  time  of  every  bifhop,  and 
afterwards  but  half  of  the  faid  accuftoroed  fees,  in  every 
other  vifitation,  during  the  faid  bilhop's  continuance. 

T0  he  by  ihi  faid  hifif&p  allowed]  None  but  the  bifliop,  or 
other  per(bn  exerci&ng  ecclefiaftical  authority  by  commif- 
iion  from  him,  bath  right  de  jure  communi  to  require 
tbefe  exhibits  of  the  clergy  ;  nor  dotb  the  enaSing  part 
of  this  canon  convey  the  right  to  any  other ;  and  there- 
fore, if  any  archdeacons  are  intitled  to  require  exhibits, 
in  their  vifitations,  it  muft  be  upon  the  foot  of  cuftom  ; 
the  beginning  whereof  hath  probably  been  an  incroach- 
naent ;  fince  it  is  not  likely,  that  any  bifliop  fliould  give 
to  the  archdeacon  and  his  official  a  power  of  allowing  or 
diiallowing  fuch  inftruments  as  have  beeiv  granted  by  bim- 
,    ielf  or  hi#  predeceflbrs.     Gib/.  959. 

WboUfees]  In  the  regiftry  of  archbifliop  Iflip,  there  is 
,  a  fequeftration  of  the  benefices  of  divers  clergymen  refuf- 
ing  to  make  due  exhibits  in  a  vifitation.     Gibf.  1545. 

Atidafiirwardsbuibalf  of  the  faid  accuftemed fees]  Lind- 
wood  fpeaking  of  the  letters  oi  orders  to  be  exhibited  by 
flipendiary  curates  going  from  one  diocefe  to  another, 
(aitb»  that  after  the  archdeacon  or  his  official  or  other  or- 
dinary hjith  fatisfied  himfelf  of  their  orders  and  of  their 
lilt  and  converfation,  they  may  be  admitted  to  officiate, 

II  and 
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and  tbeir  names  ought  to  be  entred  in  the  fegifter  of  fuch 
ordinary;  whereupon  in  other  vifitations  or  inquiries 
tbm  letters  of  orders  ought  not  to  be  reinfpefled,  nor 
their  names  to  be  entred  again,  feeing  they  are  fufficiently 
known  already :  And  fo  they  do  ill  (he  fays)  who  in  every 
of  their  Tiiitations  take  fomething  for  the  infpefiion  and 
approbation  of  the  faid  letters  of  orders  ;  feeing  fuch  en- 
try ought  not  to  be 'made  but  once,  namely,  at  the  firft 
admiffion.    Lhd,  225.    GiS/.  959. 

9«  EJm»  There  (hall  be  lu  every  deanry  two  or  three  pf«(tQ«acM^ 
men,   having  God  before  their  eyes,  who  fhall  at  the  bywbMiif  fee 
command  of  the  arcbbiihop  or  his  ofBcia),  prefent  unto  **'*" 
them  the  publick  excefles  of  prelates  and  other  derki. 
Lhul.  277- 

In  ivtry  diamy}  That  is,  in  every  rural  deanry.   Lini.    ? 

a7J; 


exuffis']  That  is,  notorious,  whereof  there  is 
great  and  publick  infamy ;  and  this,  altho'  the  fame  be 
not  upon  oath :  but  if  fuch  excefles  fhall  not  be  notorious, 
then  the  fame  (hall  not  be  prefented,  unlefs  there  be  proof 
upon  oath.    Und.  277. 

As  to  the  churchwardens  duty  in  this  particular,  altho* 
they  have  for  many  hundred  years  been  a  body  corporate, 
to  uke  care  of  the  goods  repairs  and  ornaments  of  the 
church,  as  appears  by  the  ancient  regifter  of  Writs;  yet 
tkis  work  of  prefenting  hath  been  devolved  on  them  and 
iheir  affiftants,  by  canons  and  conflitutions  of  a  more  mo- 
dem date.  Anciently,  the  way  was,  to  fele£l  a  certain 
number  at  the  dtfcretion  of  the  ordinary  to  give  inform* 
ation  upon  oath ;  which  number  the  rule  of  the  canon 
law  upon  this  head  evidently  fuppofeth  to  have  been 
felefied  while  the  fy nod  was  fitting,  and  the  people  as 
well  as  clergy  in  attendance  there.  But  in  procefs  of 
tiiiic  this  method  was  changed  ;  and  it  was  direded  in 
Che  citation,  that  four  fix  or  eight,  according  to  the  pto^ 
portion  of  the  diftrid,  fbould  appear  (together  with  the 
clergy)  to  reprefent  the  people,  and  to  be  the  te/lesjyno* 
^hs,    Gibf.  960.  {b) 

But  all  this  while  we  find  nothing  of  churchwardens 

prafeoting,  but  the  flyle  of  the  books  is.  The  parijhiomrs 

^Jtff^  Tbi  hjmtnfay^  and  the  like,  until  a  little  before  ths 

wfamiliiMi,  when  the  churchwardens  began  to  prefent, 

cither  by  themfelves,  or  elfe  with  two  or  three   more 

-^ —  -  - 
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piriihionert  of  credit  joined  with  them.  And  this  laft 
^by  the  way)  is  evidently  the  original  of  that  office,  which 
our  canons  do  call  the  office  of  fidemen  or  affiftants. 
Gibf  960. 

In  the  beginning  of  the  reign  of  king  James  the  firft,  m 
connniiTary  had  cited  many  perfons  of  feveral  parifhes,  to 
appear  bef  re  him  at  his  vifiucioo;  and  becaufe  they  ap- 
peared not,  they  were  excommunicated.  But  a  prohibit 
tion  was  granted ;  becaufe  the  ordinary  hath  not  power  to 
cite  any  ifiuo  that  court,  except  the  churchwardens  and 
iidemen.     Noy  123. 

But  by  Ctfif.  113.  Becaufe  it  often  coineth  to  paft,  that 
churchwardens,  fidemen,  quefimen,  and  fuch  other  per- 
fons of  the  laity  as  are  to  take  care  forthe  fuppreffing  of 
'   ^     (in  and  wickedncfs,  as  much  as  in  tBem  lieth,  by  ad- 
monition, reprehenfion,  and  denunciation  |o  their  ordi- 
naries, do  forbear  to  difcbarge  their  duties  therein,  either 
thro*  fear  of  their  fuperiors,  or  thro*  negligence,  moie 
^an  were  fit,  the  licentioufnefs  of  tbefe  times  confidered  ; 
^e  do  ordain,  that  hereafter  every  parfon  and  vicar,  or*  in 
|be  lawful  abfence  of  any  parfon  and  vicar,  then  tl^eir 
/         ^urates  and  lubftitutesi  may  join  in  every  prefentment  with 
the  faid  churchwardens  fidemen  and  the  reft  abovemen- 
tioned,  at  the  times  of  vifitation,  if  they  the  faid  church- 
wardens and  the  reft  will  prefent  fuch  enormities  as  are 
apparent  in  the  parifh  :  or  if  they  will  not,  then  every 
fuch  parfon  and  vicar,  or  in  their  abfence  as  aforefaid 
their  curates,  may  themfelves  prefent  to  their  ordinariea 
at  fuch  times,  and  when  elfe  they  think  it  meet,  all  fuch 
crimes  as  they  have  in  charge  or  other  wife,  as  by  them 
(being  the  perfons  that  fliould  have  the  chief  care  for  the 
fupprcffing  of  fin  and  impiety  in  their  pariflies)  (hall  be 
thought  to  require  due  reformation.     Provided  always, 
that  i\  any  man  confefs  his  ferret  and  hidden  fins  to  the 
minifter,  for  the  unburdening  of  his  conlcience,  and  to 
receive  fpiritual  confolation  and  eafe  of  mind  from  him, 
we  do  not  any  way  bind  the  faid  minifter  by  this  our  con- 
,  fiitution,  but  do  itraitly  charge  and  admonifh  him,  that 

he  do  not  at  any  time  reveal  and  make  known  to  any 
perfon  whatfoever,  any  crime  or  offence  fo  committed  ip 
his  truft  and  fecrecy  (except  they  be  fuch  crimes  as  by  ^he 
laws  of  this  realm  his  own  life  may  be  called  in  queftioa 
for  concealing  the  fame)  under  pain  of  irregularity. 

And  by  Can.  116.  Itfhall  be  lawful  for  any  godly  dif- 
pofcd  perfon,  or  for  any  eccleiiaftical  judge,  upon  know* 
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ledge  or'notice  giVf  n  unto  him  or  them,  of  any  enormous 
crime  within  his  jurifdidion,  to  move  the  minifter  church* 
wardens  or  fidemen,  as  they  tender  the  glory  of  God  and 
reformation  of  fin,  to  prefent  the  fame,  if  they  (hall  find 
fufficient  caufe  to  induce  them  thereunto,  that  it  may  be 
in  doe  time  piinifhed  and  reformed. 

Provided,  that  for  thefe  voiuntaryprefentments  there  be 
no  fee  required  or  taken. 

lO.  Boniface.     We  do  decree,  that  laymen,  when  in»  Tabeaa^t 
quiry  (ball  be  made  by  the  prelates  and  judges  ecclefiaf-  •p<«  otth« 
tical  for  correding  the  fins  and  excefles  of  thofe  that  are 
within  their  jurifdiAion,  fball  be  compelled  (if  need  be) 
to  uke  an  oath  to  fpeak  the  truth.     Lind.  109. 

Aod  that  ordinaries  are  impowered  by  the  laws  of  the 
church  to  require  an  oath  of  the  tcftes  fynodales,  appears, 
not  only  from  this  conftitution,  but  alio  from  the  body 
of  the  canon  law.  And  the  fame  pradice  of  adminiftring 
an  oath,  appears  in  the  ecclefiaftical  records  ofourowii 
church  I  where  it  is  often  entred,  that  the  prefenters  were 
charged  opon  their  confciences,  to  difcover  whatever  they 
knew  to  want  amendment  in  things  and  perfons.  Gihfi 
960U 

II.  CSm.  iij^     For  the  avoiding  of  fuch  inconvenien-  Artidcior 
ea  as  heretofore  have  happened,  by  the  hafty  making  of  i»q«>7« 
bilb  of  preientments  upon  the  days  of  vifitation  and  fy^m 
nods,  it  is  ordered,  that  always  hereafter,  every  chancel- 
lor, archdeacon,  commiflary  and  official,  and  every  other 
perfen  having  ecclefiaftical  jurifdidion  ^t  the  ordinary 
time  when  the  churchwardens  are  fworn,  and  the  arch« 
Uflbop  and  biihops  when  he  or  they  do  fummon  their  vi« 
SaCfOD,    ihall  deliver  or  caufe  to  be  delivered  to  the 
ckurchwardens  queftmen  and  fidemen  of  every  parifh,  or 
Id  feme  of  them,  fuch  books  of  articles  as  they  or  any  of 
Ibem    (hall   require   (for   the  year  following)    the  faid 
chwch  wardens  queftmen  and  fidemen  to  ground  their  pre* 
fartnents  upon,  at  fuch  times  as  they  are  to  exhibit  them. 
In  which  book  (hall  be  contained  the  form  of  the  oath 
muft  be  taken  immediately  before  every  fuch  pre« 
!nC  :  to  the  intent  that  having  beforehand  time  fuf« 
not  only  to  perufe  and  confider  what  their  faid 
fliaU  be,  but  the  articles  alfo  whereupon  they  are  to 
gremd  their  prefentments,  they  may  frame  them  at  home 
I'koch  advifedly  and  truly,  to  the  difcharge  of  their  own 
Bsfeiences  (after  they  are  fworn),  as  becometh  honeft 
4  godly  men. 
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Frami  tiem  at  borne}  B7  an  eotrj  in  cme  of  our  records 
9bout  200  years  ago,  the  ancient  way  of  making  prefenU 
menu  feems  to  have  been,  the  ocdinary's  examination  of 
the  fjnodal  witnefles,  and  the  taking  thdr  diredions  and 
prefentments  by  word  of  mouth,  and  then  immediately 
cntring  them  in  the  a&s  of  the  vifitation.  And  akho* 
piefentments  are  now  required  to  be  framed  at  home,  ' 
there  is  no  doubt  but  every  vifitor  hath  the  fame  right  of 
perfonal  examination  that  ancient  vifitors  bad»  as  often 
as  he  (hall  find  occafion.     Gihf.  963. 

By  reafon  of  feveril  difputes  which  have  been  made 
concerning  the  articles  of  inquiry,  the  convocation  hath 
fometimes  attempted  to  frame  one  general  body  of  articles 
ior  vtfiutions ;  but  the  fame  as  yet  hath  not  been  brought 
to  effea.    Gibf  962. 
P»efe&tirciiti€a       12-  Can.  II 5.  Whereas  for  the  reformation  of  crimi- 
^••Cf     nous  pcrlbns  and  diforders  in  every  paiiib,  the  church* 
wardens  qucftmen  fidemen  and  fuch  other  church  officers 
are  fwom,  and  the  minifter  charged  to  prefent  as  well  die 
crimes  and  diforders  committed  by  the  faid  criminous  per-i 
Ions,  as  alfo  the  common  fame  which  is  fpread  abroad  of 
them,  whereby  they  are  often  maligned  and  fometimes 
troubled  by  the  faid  delinquents  or  their  friends  |  we  do 
admonifh  and  exhort  all  judges  both  ecclefiaflical  and 
temporal,  as  they  regard  and  reverence  the  fearful  judg* 
ment  feat  cf  the  higheft  Judge,  that  they  admit  not  in  any 
of  their  courts,  any  complaint  plea  fuit  or  fuits,  againft 
any  fuch  churchwardens  queftmen  fidemen  or  other  church 
officers,  for  making  any  fuch  prefentments,  nor  againft 
any  minifter  for  any  prefentments  that  he  (hall  nuke  :  all 
the  fiid  prefentments  tending  to  the  reftraint  of  (haiAe^ 
lefs  impiety,  and  confidexirig  that  the  rules  both  of  cha- 
rity and  government  do  prefume  that  they  did  nothing 
therein  of  malice,  but  for  the  difcharge  of  their  coo* 
fciences. 

But  there  is  more  danger  now,  than  when  thefe  canons 
were  made,  of  actions  being  brought  againft  churchwar« 
dens  for  prefenting  upon  common  fame  ;  becaufe  the  per- 
fon  accufed  in  thofe  days  was  required  to  aofwer  upon 
oath  to  the  charge  laid  againft  him,  and  to  bring  his  com^ 
purgators :  but  the  oath  ex  officio  being  now  aboltihed^ 
it  feemcth  not  fafe,  to  prefent  any  perfon  upon  comooioa 
fame  only,  without  proof  (f). 


(0  See  C1Wc4lBar)cn«^  8.  and  ij. 
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And  even  when  the  oath  of  purgation  was  in  force,  Mr. 
Gierke  gives  a  caution,  that  all,  both  churchwardens  and 
cAtrSf  take  care,  bow  thev  accufe  or  prefent  any  perfon 
for  any  crime  or  fame  thereof,  unlefs  thej  can  prove 
eidier  the  crime,  or  that  the  fame  thereof  arofe  from  juft 
catifes  and  ftrong  prefumptions.    Therefore,  altho*  the 
fame  or  rumour  of  any  crime  hath  been  fpread  amongft 
many  and  good  men,  yet  if  it  had  its  beginning  from 
enemies  or  evil  minded  perfons,  or  (as  if  often  the  cafe) 
from  the  foie  accufation  of  a  woman  confefEng  her  own 
turpitude,   the  prefentment  or  accufation  in  fuch  cafe 
ought  not  to  be^neral,  but  particuhr,  that  is,  that  fuch 
a  fame  or  rather  rumour  was  fpread  by  fuch  perfons,  or 
by  the  accufation  or  confeffion  of  fuch  woman  in  child- 
birth confeffing  her  own  bafenefs :  And  then^  if  the.per«> 
iTon  accufed  fball  proceed  againft  the  accufer  in  a  caufe  of 
defamation,  he  fliall  fail  in  bis  fuit,  if  proof  fhall  be  made 
that  there  was  fuch  a  fame  or  rumdUr  as  was  fet  forth 
in  the  prefentment     1  Ought.  236. 

i^.  It  is  not  enough  to  prefent  that  fuch  a  one  hath  PreitfitoiMt  in 
committed  fornication,  or  the  like  ;  but  the  perfon  ought  "^^^J^S^  ^ 
lo  be  named  with  whom  he  committed  the  offence,  and 
diat  there  is  a  publick  fame  thereof :  ocberwife  upon  fuch 
a  general  and  uncertain  prefentment,  the  perfon  accufed 
ttsnoc  kobw  how  to  make  his  defence,  and  there  may  be 
canfe  of  appeal,    i  Ought.  229. 

14.  dm.  1 16.  No  churchwardens,  queftmen,  or  fide-  At  wbtt  thMi 
■en  of  any  parifli,  (hall  be  inforced  to  exhibit  their  pre-  ^^^  ^^^ 
feotments  to  any  having  eccleiiaftical  jurifdiAion,  above 
once  in  every  year  where  it  hath  been  no  oftener  ufed,  nor 
above  twice  in  every  diocefe  whatfoever,  except  it  be  at  the 
btfliop's  vifitation  :  Provided  always,  that  as  good  occa* 
fion  fliall  require,  it  fliall  be  lawful  for  every  minifter 
churchwardens  and  fidemen,  to  prefent  offenders  as  oft  as 
tkey  fliall  think  meet;  and  for  thefe  voluntary  prefent* 
Bents  no  fee  fliall  be  taken. 

Can.  117.  No  churchwardens  queQmen  or  fidemen  fliall 
ht  called  or  cited,  but  only  at  the  faid  time  or  times  be- 
limited,  to  appear  before  any  ecclefiaftical  judge  who- 
r,  for  refufing  at  other  times  to  prefent  any  faulta 
OMnmitted  in  their  pari  flies,  and  punifliable  by  ecclefiafti- 
cal  laws.  Neither  fliall  they  or  any  of  them,  after  their 
prefentments  exhibited  at  any  of  thofe  times,  be  any  fur- 
ther troubled  for  the  fame,  except  upon  manifeft  and  evi- 
dent proof  it  may  appear,  that  they  did  then  willingly 
UA  wittingly  omit  to  prefent  fomc  fuch  publick  crime  or 
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crimes  as  tbey  knew  to  be  committed,  or  could  not  be 
ignorant  that  there  was  then  a  pvblick  fame  of  them,  or 
utilefs  there  be  veryjuft  caufe  to  call  them  ^or  the  ex- 
planation of  their  former  prefentments :  In  which  cafe  of 
wilful  omiffion,  their  ordinaries  ihall  proceed  againft  them 
in  fuch  fort,  as  in  caufes  of  wilful  perjury  in  a  court  ec« 
clefiafiical  it  is  already  provided. 

Can.  ]  i8.  The  office  of  ail  churchwardens  and  fidenten 
fhall  be  reputed  to  continue,  until  the  new  churchwar- 
dens that  (hall  fucceed  them  be  fworn,  which  (hall  be  the 
fir  ft  week  after  eafter,  or  fome  week  following,  according 
to  the  dirc£tion  of  the  ordinary  ;  which  time  fo  appointed 
fhall  always  be  one  of  the  two  times  in  every  year,  when 
the  minifter  and  churchwardens  and  (idemen  of  every 
pari(h-  (hall  exhibit  to  their  feverai  ordinaries,  the  pre- 
fentments of  fuch  enormities  as  have  happened  in  their 
pari(hes  fince  their  laft  prefentments.  And  this  duty 
they  (hall  perform,  before  the  newly  chofen  churchwar- 
dens and  fidemen  be  fworn,  and  (hall  not  be  fuffered  to 
pafs  over  the  faid  prefentments  to  thofe  that  are  newly 
«  come  into  that  office,  and  are  by  intendment  ignorant  of 

I    fuch  crimes ;  under  pain  of  thofe  cenfures  which  are  ap» 
pointed  for  the  reformation  of  fuch  dalliers  and  difpenfert 
with  their  own  confciences  and  oaths^ 
Fte  fortikJof         |j,  Ca».  ii6«     For  the  prefentments  of  every  parifh 
iDpitfeotaeiitt.  ^^^^^^  ^^  ^^^p^,^  ^,,^  rcgifter  of  any  court  where  they 

-    2rc  to  be  exhibited,  (h^U  not  receive  in  one  year  above 

4d. }  under  pain,  for  every  offence  therein,  of  fitfpenfioa 

from  the  execution  of  his  office  for  the  fpace  of  a  month  - 

toties  quoties. 

Entity  f..r  net        jg.  Befides  being  proceeded  againft  by  the  cenfures  of 

ftt  tkuog.         ^jj^  church;  it  is  injoined  by  Can.  26.  that  no  minifter 

(ball  in  any  wife  admit  to  the  receiving  of  the  holy  conrw* 
munion,  any  churchwardens  or  fidemen,  who  having 
taken  their  oaths  to  prefent  to  their  ordinaries  all  fuch 
"  publick  offences  as  they  are  particularly  charged  to  in* 
quire  of  in  their  feverai  parifhes,  fhal]  ( notwithftanding 
their  faid  oaths,  and  that  their  faithful  difcharge  of  them 
is  the  chief  means  whereby  publick  fins  and  offences  maj 
be  reformed  and  puni(hed)  wittingly  and  willingly,  de- 
fperately  and  irreligioufly,  incur  the  horrible  crime  of  per- 
jury;  either  in  negleding,  or  in  refufing,  to  prefent  fuch 
of  the  faid  enormities  and  publick  offences,  as  they  know 
themfelves  to  be  committed  in  their  faid  parifhes,  or  are 
liotorioufly  offenfive  to  the  congregation  there;  altbo' 
they  be  urged  by  fomc  of  their  Acighbours,  pr  by  their 
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niniSer,  or  liy  the  ordiniry  himfelf,  to  difcharge  their 
confcieoces  by  printing  of  them,  and  not  Co  incur  to 
defpcrztcly  the  faid  horrible  fin  of  perjury. 

N*  i68o.  Selby*%  cafe.  A  prohihition  wa<:  prayed  to 
the  archdeacon  of  Execcr^  becaufe  he  proceeded  to  exconn'- 
municate  the  pbintiff')  for  ihac  he,  being  churchwarden, 
refuied  to  prefent  a  notorious  delim)uent,«being  admo- 
oiflied.  And  a  prohibition  was  granted :  for  cbey  are  noc 
to  dired  the  churchwarden  to  prefent  at  their  plcafure  : 
but  if  one  churchwarden  doth  refufe  to  prefent,  he  may 
be  prefented  by  his  fucceflbr.     Freem*  298. 

17.  Cam.  121.  In  places  where  the  bifliop  and  arch«  NMceobtpre- 
deacoo  do  by  prefcription  or  compolition  vifit  at  fcveral  i^'J|^J5 '" 
times  in  one  and  the  fame  jfear ;  Jeft  for  one  and  the  felf  i^ace. 
lame  fault  any  ot  his  majeAy's  fuUeds  fhould  be  chal- 
lenged and  moiefted  in  divers  ecclefiaftical  courts,  we  do 
order  and  appoint,  that  every  archdeacon  or  bis  official, 
within  one  month  after  the  vifitation  ended  that  year,  and 
the  jprcfentments  received,  (hall  certify  under  his  hand 
and  feJ,  to  the  bifliop  or  his  chancellor,  the  names  and 
crimes  of  all  fuch  as  are  deteded  and  prefented  in  his  faid 
vifiutioo,  to  the  end  the  chancellor  (hall  henceforth  for- 
bear to  convent  any  perfon  for  any  crime  or  caufe  fo 
deleted  or  prefented  to  the  archdeacon.  And  the  chan- 
cellort  within  the  like  time  after  the  bifhop's  vilitation 
ended  and  prefentments  received,  (hall  under  his  hand 
and  fead  fignify  to  the  archdeacon  or  his  official,  the 
nimes  and  crimes  of  «11  fuch  perfons,  which  fliall  be  de- 
sealed  or  prefented  unto  him  in  chat  vifitation,  to  the 
bat  intone  as  aforefaid.  And  if  tneie  officers  fliall  noc 
certifj  each  other  as  is  here  prefcribed,  or  after  fuch  cer- 
tificate fliall  intermeddle  wi'h  the  crimes  or  perfons  de- 
tefied  and  prefented  m  each  other's  vifitation  j  then  every 
of  them  fo  offending  fliall  be  fufpended  from  all  exercife 
cf  his  jurifdidtit  n,  by  the  bifliop  of  the  diocefe,  until  he 
Ihail  repay  the  coils  and  expences  which  the  parties  grieved 
have  been  at  by  that  vexation. 

l8*  Crimes  evident  and  notorious,  whether  they  be  Churehwirdent 
r^lities  in  perfons,  as  lewdnefs,  fwearing,  drunken-  '^^^tZH!^' 
and  fuch  like;  or  defe&s  in  places,  as  the  want  of 
apairs,  or  of  utenfils,  in  churches,  churchyards,  and  par* 
fange  houles;  are  not  only  in  their  irature  merely  Ipjri- 
.lial  and  ecdefiaftical,  but  in  the  chiet  heads  thereof  (as 
pwaication,  adultery,  and  the  repairing  of  churches  and 
Aorchyards)  by  the  ftatute  of  Clrcumfpe^e  agaiis^  1 3  Ed,  1  • 
|ot  liable  to  prohibition:    And  tncieforc  if  ofienders, 
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prefented,  io  efcape  unpuniflied,  it  nhuft  be  owing 
cither  to  tke  want  of  proof,  or  the  wtnt  of  profecution. 

As  to  legal  prodf ;  in  cafe  the  party  prefented  denies 
the  U&  to  be  true,  the  making  good  the  truth  of  the  pre* 
fentment,  that  is,  the  furntlhing  the  court  with  all  pro* 
per  evidences  of  it,  undoubtedly  refts  upon  the  perfbn 
prefenting.     And  as  the  fpiritual  court  in  fuch  cafe  it 
intitied  ky  law  to  call  upon  churchwardens  to  fupport 
tbetr  prefentments ;    fo  are  churchwardens  obliged  not 
only  by  law  (Dr.  Gibfon  fays)  but  alfo  in  confcience,  to 
fee  the  prefcntment  effedually  fupported ;  Wcaofe  to  deny 
the  court  thofe  evidences  which  induced  them  to  prefent 
upon  oath,  is  to  defert  their  prefentment,  and  h  little 
better  in  point  of  confcience,  than  not  to  prefent  at  ali| 
inafmuch  as  thro'  their  default  the  preferment  is  rendred 
ineffcAual,  as  to  all  purpofes  of  removing  the  fcandal,  or 
teferming  the  offender.     And  from  hence  he  takes  occa* 
£on  to  wifh,  that  the  parifliioners  would  think  themfelves 
bound  (as  on  many  accounts  they  certainly  are  bound )^  to 
fupport  their  churchwardens,  in  feeing  that  their  prefent- 
aients  are  rendered  effe£iual.     In  any  point  which  con- 
cserns  the  repairs  or  ornaments  of  churches,  or  the  pro* 
▼iding  conveniences  of  any  kind  for  thefervice  of  God, 
when  fuch  defeats  as  thefe  are  prefented,  the  fpiritual 
judge,  immediately,  and  of  courfe,  injoins  the  church- 
warden prefenting,  to  (ee  the  defe£b  made  good,  and 
fupports  him  in  repaying  himfelf,  by  a  legal  and  reafbn* 
mble  rate  upon  the  parifh.     But  what  he  intends  is,  the 
fupporting  the  churchwardens  in  the  profecution  of  Aicli 
immoral  and  unchriftian  livers,  as  they  find  themfelves 
obliged  by  their  oath  to  prefent,   as    fornicators,  adnl« 
terers,   common   fwearers,  drunkards,    and   fitch  like: 
whofe  example  is  of  pernicious  confequence,  and  likely  to 
bring  many  evils  upon  the  pariih.     JJ. 
froeuritioBt.  ig.  In  all  vtfiutions  of  parochial  churcheii  made  by 

bifhups  and  archdeacons,  the  law  hath  provided,  that  the 
charge  thereof  (ball  be  anfwered  by  the  procurations 
then  due  and  payable  by  the  inferior  clergy ;  wherein 
cuftom,  as  to  tiie  quantum,  (ball  prevail.  God.  In* 
trod.  19. 

20.  Thefe  procurations  were  anciently  made,  by  pr$^ 
curing  vi£tuals  and  other  provifions  in  fpecie ;  concern^ 
sng  which  the  following  conftitutions  have  been  or« 
darned ; 
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LengtM.     We   forbid   archdeacons,  deans,  and  ttieif 
•fficiais,  to  make  any  exadions  upon  their  clergy.   Lind* 

221. 

Larrgtsn.    That  archdeacons  may  not  be  burdenfome 
to  the  churches  fubjeft  unto  them,  we  &n&\j  injoin^ 
that  they  do  not  exceed  the  number  of  horfes  and  mea 
prefcribed  by  the  general  council ;  and  that  they  do  not 
preTame  to  invite  ftrangers  with  them  to  the  procuration 
Dade  for  them  on  account  of  their  vifitation.     But  if  the 
icdors  of  the  churches,  in  honour  of  the  archdeacon, 
w'dl  invite  any,  we  do  not  forbid  it.     But  the  archdea- 
cons themfelves  fhall  invite  none,  left  they  who  would 
Mt  burden  the  churches  by  their  own  coming,  fliould  yet 
burden  them   by  tbofe  whom  they  (hould  invite.     And 
that  there  nay  be  no  occafion  to  invite  any,  we  do  for- 
bid the  archdeacons  to  hold  any  chapter  on  the  day  of 
fifitatioB  at  the  church  which  they  vilit,  unlefs  it  be  in  a 
borou^  or  city.     And  we  injoin  the  archdeacons,  that 
they  do  not  in  any  wife  receive  procuration  without  rea« 
fixiable  caufe,  but  only  on  the  day  when  they  perfonally 
viGt  the  church  ;    and  that  they  do  not  extort  money 
from  the  church  as  a  fee  or  ranfom  for  not  vifiting. 
Liud,  219. 

Pnfcnbed  by  tin  general  council]  That  is  to  fay,  five  or 
Sx:  but  herein  a  regard  ought  to  be  had  to  the  cuftooa 
of  the  country  or  place.     Lind.  220. 

Im  awf  tvi/e]  That  is,  neither  in  viduals,  nor  money^ 
oor  any  thing  in  lieu  thereof.     Id, 

PdrJinaUy  vifii]  But  yet,  if  thro'  infirmity  or  any  other 
lawful  caufe,  the  archdeacon  be  hindred  from  vifiting  in 
perfim,  he  may  exerctfe  the  office  by  another;  and  in 
fiidi  cafe  the  procurations  ihall  be  paid.     Id  221. 

Otb$b.  The  archdeacons  (hall  not  burden  the  churches 
with  fuperfluous  cxpences,  but  only  require  moderate 
procurations  when  they  vifit ;  and  (ball  not  bring  Aran- 
fp%  with  them,  but  demean  themfdves  modeftly  both  in 
i^gard  to  their  attendants  and  their  horfes.     jfthon^  53. 

Ctb§b»  The  church  viftted  ought  in  reafon  to  entertain 
Aevifitor:  but  where  no  vifitation  is,  there  (hall  be  no 
proeoration ;  and  if  any  perfon  (hall  take  any  thing,  he 
ftall  be  fufpended  from  the  entrance  of  the  church,  until 
leouke  reftitution.  And  the  bifhops  and  other  inferior 
fpdates,  when  they  vifit,  (ball  not  burden  the  clergy 
wiA  a  fuperfluous  number  of  attendants  or   horfes  or 
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etherwlfe  in  ex|^nces ;  and  if  they  do,  the  clergy  ihall 
Dot  obey  them  in  that  behalf;  and  any  fentences  of ex« 
communication,  fufpenfion,  or  interdid,  on  occafioQ 
thereof  (hall  be  void.     Aibon^  114. 

Straifird,  No  procuration  (ball  be  due,  without  ac- 
tually vifiting ;  And  if  any  (hall  vifit  more  churchea 
than  one  in  one  d^y,  he  (hall  have  but  one  procuration, 
to  be  proportioned  amongft  the  faid  churches.  And  be* 
caufe  fometimes  the  retinue  of  a  viiitor  exccedeth  the  num« 
ber  of  men  and  horfes  appointed  by  the  canons,  fo  that 
they  who  pay  their  procurations  in  viSuals  are  exceffively 
burdened  beyond  the  rate  which  is  ufu^lly  paid  in  money  ; 
it  (ball  be  in  the  choice  of  the  vifited,  to  pay  the  fame  in 
money  or  in  provilions,     JLiW.  223* 

21.  And  this  laft  conftitution,  by  putting  it  in  tha 
choice  of  the  incumbent,  whether  he  would  entertain  the 
viiitor  in  provifions,  or  compound  for  it  by  a  certain  fum 
of  money,  was  the  caufe  of  the  cu(tom  generally  prevail- 
ing afterwards,  and  which  now  univerfally  obtaineth,  of 
a  fixed  payment  in  money,  inftead  of  a  procuration  in 
meat,  drink,  provender,  and  other  accommodation.  Gibf. 
Trafts,  13. 

22.  Procuration  is  due  to  the  perfon  vifiting,  of  com- 
mon  right:  and  altho'  originally  due  by  reafon  of  vifita- 
tion  on^  yet  the  fame  may  be  due  without  a£tual  vifita- 
tion.  The  foregoing  conftitutions  limit  the  paymentf 
whether  in  provifions  or  money,  to  a£lua)  vifitation,  and 
Warrant  the  denial  of  them « when  no  vifitation  is  held. 
Upon  which  a  doubt  hath'  been  raifed,  whether  thofe 
archdeacons  who  are  not  permitted  to  vifit,  but  are  inhi- 
bited from  doing  it  in  the  bi(hop*s  triennial  vifitation,  have 
a  right  to  require  procurations  for  that  year.  •  They  who 
have  maintained  the  negative,  build  their  opinion  upon 
the  exprefs  letter  both  of  the  ancient  canon  law,  and  of 
our  own  provincial  conftitutions.  But  others,  who  under* 
take  to  defend  the  rights  of  the  archdeacons,  alledge,  that 
tbo*  it  might  be  reafonable  that  they  lofe  their  procura- 
tions, in  cafe  they  negledi  their  office  of  vifiting  (which^ 
by  the  way,  was  all  that  the  ancient  conftitutions 
meant),  yet  that  reafon  doth  not  hold  when  they  are 
reftrained  and  inhibited  from  it;  and  that  procurations 
are  rated  in  the  valuation  of  King  Henry  the  eighth,  as 
part  of  the  revenues  of  every  archdeacon,  who  therefore 
pays  a  certain  annual  tenth  for  them  ;  and  the  law  could 
never  intend  the  payment  of  the  tenth  part  every  year^ 
if  there  had  been  any  year  in  which  he  was  not  to  re- 
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ceive  the  nine  parts.  Which  two  arguments  (Dr.  Gib- 
Ton  fays)  are  fo  ftrong  in  favour  of  the  archidiaconal 
rights,  the  firft  in  reafon,  and  the  fecond  in  law  as  well 
as  reafon,  that  no  more  need  to  be  faid  upon  that  head. 

G'kf'  975- 
23.  Procurations  are  fuable  only  in  the  fpiritual  court,  Tobcfaed  fir 

and  are  merely  an  ccclcfiaftical  duty.     L.  Raym.  450.       [^j;;*  ^P"«"»* 

And  may  be  levied  by  fequeftration,  or  other  eccle- 
fiaftical  procefs.     Gibf.  1546. 

14.  Em  7  G.  Saunierfon  and  Clagttt,  Dr.  Clagett,  arch-  To  be  pafd  hy 
deacon  of  budbury,  commenced  a  fuit  in  the  confiftory  '^^^^^^l^^"^ 
court  of  the  bifliop  of  Norwich,  againft  Saunderfon  as  thcreit  do  victt 
proprietor  or  cerate  of  the  impropriate  re£lory  of  Afpal  endowed, 
in  Suffolk,  for  the  annual  fum  of  6  s.  8  d.  as  a  procura- 
tion  or   proxy  due  to  the  archdeacon   for   vifttations. 
Saunderfon  moved  the  court  of  king's  bench  for  a  prohi- 
bition s  and  fuggefted  that  this  redlory  of  Afpal  was  time 
out  of  mind  a  re£kory  impropriate,  without  any  vicar 
endowed  ;  that  all  the  tithes  and  profits  within  this  rec- 
Corj  lime  out  of  mind  belonged  to  the  proprietor  thereof, 
who  at  his  own  expencc  ufed  to  provide  a  curate  to  cele-> 
krate  divine  fervice  at  the  parifli  church  of  Afpal.     But  it 
Wtt  denied  by  the  whole  court,  who  delivered  their  opi*  * 

nions  feriatim;  i.  That  this  was  an  ecclefiaftical  duty, 
and  Iberefore  properly  fuable  for  in  the  fpiritual  court. 
9.  That  ic  was  claimed  both  by  and  from  an  eccleCafti- 
cd  perfon,  which  tnade  it  the  ftronger.  3.  That  though 
4bcrewasan  impropriation  in  the  cafe,  ftill  there  muft  be 
a  curate,  to  take  care  of  the  fouls  of  the  parifhioners ; 
and  that  curates  as  well  as  other  perfons  muft  ftand  in 
of  bifhops  or  archdeacons  inftruQions  and  vilita- 
•  Confequently,  4.  That  the  ordinary  or  archdca- 
ought  to  be  allowed  for  his  procuration,  what  had 
been  ufually  paid  for  it,  which  here  appeared  to  be 
6s.8d.  5*  That  where  a  thing  is  claimed  by  cuftom  in 
the  fpiritual  court,  it  muft  be  intended  according  to  their 
cooftruclion  of  a  cuftom  \  and  by  their  law,  forty  }cars 
Bukt  a  cuftom  or  prefcription.  i  Peen  JV»  6^j,  Sir-  471. 

25.  If  there  be  a  parfonage  and  a  vicarage  endowed  ;  Im^npriote 
^ia\j  one  is  to  pay  procurations  ;  but  which  of  tnem  muft  'scre'I.'I^YMf 
pay  is  to  be  direded  by  cuftom,  or  the  endowment  if  tx-  ciidjwed. 
'ttot.    Dig.  p.  2.  c.  15. 

a6.  StrntferJ.     A  chapel  of  eafe  fliall  be  included  in  ^^*^^  <>^'*'* 
Ik  procuration  of  the  mother  church.     Lind.  223.  Dcg.  "hf^i^V"  ' 

fli  2.   C.  X  j. 
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cioffcha  flcvlf      2^.  Chufdies  newly  ereded  dull  be  rated  to  procutt* 

tioiis,  iccordiiig  to  the  proportion  paid  by  the  neighbour* 
log  churches.     Gilf,  976. 

a8.  Dooativci  and  nee  chapels^  pay  no  procurations  to 
any  ecckfiaflical  ordinary^  becaufe  they  are  not  fifiuble 
by  any.    Dwg.  p.  1.  c.  15. 

Places  ezempced,  as  to  other  matters^  are  treated  of 
vnder  the  tide  f^tntUat{(. 

Spuigls  or  tdthJrmtiim,  and  fmUs»fUU^  are  treated  of 
voder  their  rdpefiive  dtks» 

Vificttion  of  (he  fick»    See  %vA. 

-  -     -  '        -- 

Uniformity.    Sec  f^iAlJci  I0orl6i(k 

Union. 

t.  'irHfi  union  or  confolidalion  of  churches  ought  It 
^  be  founded  upon  good  canonical  lealonsj.  And 
the  principal  reafoos  affigncd  by  the  canon  law  aiCt  but 
horpiulity,  nearners  of  the  placeSt  want  of  iohabitanta, 
poverty  or  (biallnefs  of  the  living.  Which  circumftancea 
^re  fpecially  inquired  into  before  the  union,  and  (feoie^ 
or  all  of  theoa^  as  the  cafe  is)  are  recited  in  ihe  pieamblt 
to  the  aA  of  union.  Gihf.^zom 
Whomty  raite.      2.  And  ta  fuch  cafe,  by  the  common  law  of  the  realst 

the  ordinaries,  patrons,  and  iacumbents  may  make  9  coii«» 
folidation  or  ,an  union  of  the  two  churches  into  ooe» 
I  Salk.  lbs.  Hughes^  ^*  ^^* 

And  in  fuch  cafe,  it  is  faid,  that  the  confent  of  thif 

king  is  not  at  all  ne^ilary,  albeit  he  hath  an  iqiereft  ia 

the  churches  in  the  cafe  of  lapfe.    For  by  the  ancieiiC 

canon  law,  the  licence  of  the  pope  was  not  neceflary  s 

nor  hath  the  licence  of  the  king  been  judged  neceflary 

fince  the  reformation  %  iaafmuch  as  unions  have  been  or* 

^  dinarily  made  without  fuch  licence  1  however,  in  fome 

few  inftances,  it  may  have  been  defijed  and  obtained  for 

the  greater  caution.    Cn.  Eliz.  ^oo.    Giif.  916.  920. 

Watf.  c.  16. 

Xeftrdirt  of  3.  By  the  37  //.  8.  c:  21.    An  union  or  coofolidatiQia 

Mion  bj  fti*      Qf  in^g  churches  in  one,  or  of  a  church  and  chapel  in  one, 
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t\ie  one  of  them  not  being  above  the  yearly  value  of  6  K 
in  the  king's  books,  and  not  diftant  from  the  othet 
aibove  one  mile,  may  be  made  by  the  aflent  of  the  ordi- 
nary and  ordinaries  of  the  diocefe  where  fuch  churches 
and  chapels  ftand,  and  by  the  aflents  of  the  incumbent! 
tif  them,  and  of  all  fuch  as  have  a  juft  right  title  and  in« 
tereft  to  the  patronages  of  the  fame  churches  and  chapels^ 
being  then  of  full  age ;  which  unions  and  confolidations 
lb  made,  (hall  be  good  and  available  in  the  law^  to  conti- 
nue for  ever,  in  xfuch  manner  and  form,  as  by  writing  or 
writings  under  the  feal  of  fuch  ordinaries,  incumbentf» 
and  patrons  (hall  be  declared  and  fet  forth.    . 

Provided,  that  where  the  inhabitants  of  any  fuch  poor 
pariOi,  or  the  more  part  of  them,  within  one  yefar  next 
after  the  union  or  confolidation  of  the  fame  pari(h  by 
their  writing  fufficient  in  the  law,  (hall  aflTure  the  incum- 
bent of  the  (aid  pari(h,  for  the  yearly  payment  of  fo  much 
money  as  with  the  fum  that  the  faid  parifli  is  rated  and 
valued  at  in  the  court  of  firft  fruits  and  tenths,  (hall 
amount  to  the  full  fum  of  8 1.  to  be  levied  and  paid  yearly 
by  the  faid  inhabitants  to  the  faid  incumbent  and  his 
foccefibrs;  all  fuch  unions  or  confolidktions  made  of 
m  fuch  poor  pari(h  as  aforefaid,  (hall  be  void  and  of  none 
wnCtm 

4*  By  the  fame  ftatute,  it  is  provided,  that  all  unions  In  towot 
tod  confolidations,  to  be  made  of  any  church  or  chapel  P^'*^* 
within  any  city  or  town  corporate,  without  the  aflent  of 
die  mayor  (herifFs  and  commonalty  of  fuch  city,  or  with- 
mt  the  aflent  of  the  body  corporate  of  other  towns  corpo« 
Me,  by  the  names  of  their  corporations  in  writing  under 
dMtr  common  feal,  (hall  be  void. 

And  by  the  ly  C.  2.  c.  3.     Forafmuch  as  the  fettled 

fRivifion  for  miniflers  in  moft  cities  and  towns  corpo- 

Me  is  not  fufficient  for  the  maintenance  of  able  mini- 

)kn  fit  for  fuch  places,  whereby  mean  and  (lipendiary 

fMchers  are  entertained  to  ferve  the  cures  there ;  who 

wholly  depending  for  their  maintenance  upon  the  good 

iffl  and  hieing  of  their  auditors,  have  been  and  are  here* 

W  wider  temptation  of  too  much  complying,  and  fuiting 

mm  dodrine  and  teaching  to  the  humour  rather  than 

Jtpi  of  their  auditors ;   which  hath  been  a  great  occa- 

jMjof'fadion  and   fchifm,  and  of  the  contempt  of  the 

■Hiaftry :  it  is  enad^d,  that  in  every  city  or  town  cor- 

nue  and  their  liberties,  which  have  a  mayor  and  alder- 

Mf  and  particular  Juftices  of  the  peace  by  charter  or 

Miiffion,  or  bailia  or  bailiffs,  or  other  chief  officer  or 

jfm^tV.  P  officers^ 
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dficerSf  and  other  affiflants,  by  like  charter ;  and  where 

two  or  more  charches  or  cbapds^  or  a  church  and  a 

chapel,  and  the  pariflies  thereunto  belonging,  do  lie 

within  the  faid  corporation  or  liberties  thereof,  conve* 

nient  to  be  united ;  in  fuch  cafes  the  bifliop  of  the  dio- 

cefe  where  fuch  parifli  or  pariflies  are  with  the  confent  of 

the  mayor,  aldermen,  and  juftices  of  the  peace,  bailiff  or 

bailiffs,  or  other  chief  officer  or  officers,  or  the  major 

part  of  them,  and  of  the  patron  or  patrons  of  fuch 

churches  or  chapels,  fliall  or  may  according  to  due  form 

of  law  unite  the  faid  churches  or  chapels,  or  any  of 

them  ;  and  fliall  appoint  at  which  of  them  the  panflii* 

oners  and  inhabitants  fliall  ufually  meet  for  the  wo«fl|ip  of 

God,  and  which  of  them  fliall  be  united  and  annned 

vnto  the  other,  which  fliall  be  the  church  prefentadvc^ 

vnto  which  all  prefentations  fliall  thereafter  be  only  made, 

and  unto  which  the  parifliioners  fliall  refort  as  their  pro» 

per  church  ;  and  after  fuch  order  made,  the  (aid  churches 

or  chapels  (hall  accordingly  for  ever  ftand  united.  And  the 

parifliioners,  landholders,  and  inhabitants  flull,  as  uv 

of  them  became  void,  from  thenceforward  pay  all  fun 

tithes  and  other  duties,  as  did  belong  to  the  incumbent 

of  any  of  the  churches  or  chapels  fo  united  and  anoend^ 

unto  the  incumbent  of  the  faid  prefentative  church  or 

chapel,  unto  which  fuch  other  fliall  be  fo  united  and  m» 

nexed  as  aforefatd. 

But  notwithflanding  any  fuch  union  to  bcf  na^  by 
virtue  hereof,  each  of  the  pariflies  fo  united  (hall  coad- 
nuediftinA  as  to  all  rates,  uxes,  parochial  rites,  charges^ 
and  duties,  and  ail  other  privileges,  liberties,  and  re* 
fpeds  whadbever,  other  than  what  is  hereinbefore  men* 
tioned  and  fpecified  ;  and  churchwardens  fliall  be  ekded 
and  appointed  for  each  parifli,  as  they  were  before  fuch 
union  made* 

And  where  one  or  more  of  the  faid  churches  or  chapeb 
fo  united,  fliall  be  full  at  the  time  of  making  fuck  uaioo  i 
the  faid  union  fliall  take  eSe&  for  every  fuch  church 
or  chapel,  upon  the  firft  avoidance  after  fuch  uatoa 
made. 

And  the  feveral  patrons  fliall  prefent  by  turns  to  dial 
church  only,  which  fliall  remain  and  be  prefentauve  from 
time  to  time,  in  fuch  order  as  the  faid  bifliop,  with  the 
confent  of  the  faid  mayor,  aldermen,  and  juices  of  the 
peace,  bailiff  or  bailiffs,  or  other  chief  officer  or  oflicere 
within  fuch  pariflies,  or  the  major  part  of  them,  and  of 
the  patron  or  patfons  of  ftfch  chwcbcs  or  cbapds,  Audi 
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determine  anil  decree  for  the  prefervation  of  their  refpec* 
five  rights  therein,  refpeft  being  therein  had  to  the  dif* 
fereaces  of  the  values  of  the  yearly  maintenance  belong- 
ing  to  fuch  churches  or  chapels^  or  any  of  them. 

Saving  to  the  king  all  the  tenths  and  firft  fruits  of  all 
fiKh  churches  and  chapels  fo  to  be  united,  according  to 
their  rates  and  valuations  in  the  office  of  firft  fruits  and 
tCDths :  and  alfo  referving  all  procurations  and  penfiona 
to  all  perfont  to  whom  they  are  and  have  been  or  (hall  be 
doe  and  payable. 

Provided  that  no  union  of  parifiies  or  places  to  be  made 
by  virtue  of  this  aA,  fhall  commence  dr  be  effectual  ia 
lawt  until  it  be  regiftred  in  the  regifter  book  of  the  bi(hop 
flf  the  dioceTe;  which  the  regifter  is  hereby  required  to  do. 

Frovtded,  diat  no  unicm  made  by  virtue  hereof,  (hall 
k  good  and  efiedual,  where  the  fettled  maintenance  be* 
longing  to  the  parfons  vicars  and  incumbents  of  the 
chardi  or  chapel,  or  churches  or  chapels  (b  united,  fliall 
ciceed  the  fam  of  looK'a  year,  clear  and  above  all 
chargea  and  reprises  j  unlefs  the  refpedive  parifliionerf , 
or  the  major  part  of  them,  under  their  hands  de&re 
oUKrwifea 

Provided,  that  every  minifter  fettled  as  aforefatd  in* 
CMoihent  of  any  church  or  chapel,  or  churches  and  cha* 
pds,  united  according'  to  this  ad,  fliall  be  full  and  lawful 
iacunbent  thereof  to  all  intents  and  purpofes  :  fo  as  fuch 
■inifter  be  a  graduate  in  one  of  the  univerfities  of  this 
kingdom. 

And  by  the  4  ^.  c.  12.  Where  one  of  the  churcheo 
nited  by  virtue  of  the  faid  laft-mentioned  a£^,  was  at 
die  time  of  fuch  union,  or  fliall  afterwards  be  demoliflied  | 
ii  fuch  cafe,  as  often  as  the  church  which  is  made 
tt  church  prefentative,  and  to  which  the  union  waa 
;,  fliall  be  out  of  repair,  or  there  fliall  be  need  of  de- 
ornaments  for  the  performance  of  divine  fervice 
"in,  the  parifliioners  of  the  parifli  whofe  church  fliall 
Aco  be  dc>wn  or  demoliflied,  fliall  bear  and  pay  towards 
4ie  charges  of  fuch  repairs  and  decent  ornaments,  fuch 
Aare  and  proportion  as  thearchbifhop  or  bifliop  that  fliall 
■ake  fuch  union  fliall  by  the  fame  union  dire£l  and  ap- 
:;  and  for  want  of  fuch  dire£lion  and  appointment, 
one  third  part  of  fuch  charges  of  the  repairs  and 
^deccot  ornaments  which  fliall  be  made  or  provided  ;  and 
'ie  bme  fliall  be  rated  taxed  and  levied,  and  in  default 

horeof  fuch  procefs  and  proceedings  iball  be  made,  as  if 
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and  by  confequence  not  a  collation  by  the  bifliop  ;  nor 
'  the  inftitution  of  a  clerk  who  pretending  himfelf  to  be 
patron  of  a  church  that  is  void  prays  the  ordinary  to  ad* 
ntt  and  inftitutc  him,  and  (without  a  prefentation  in  form) 
obtains  inftitution.     Gihf.  782. 

Alfo  it  is  faid  that  no  ufurpation  in  time  of  war  pot* 
teth  the  right  patron  out  of  pofleffion,  albeit  tl^e  incum- 
bent come  in  by  inftitution  and  induAion ;  and  time  of 
War  doth  not  only  give  privilege  to  them  that  be  in  war, 
but  to  all  others  within  the  kingdom'^  and  altho*  rtie  ad* 
jpniffion  and  inftitution  be  in  time  of  peace,  yet  if  the  pre* 
fentment  were  in  time  of  war,  it  putteth  not  the  right  pa- 
tron out  of  pofleffion.     i  Im/I.  249.     fyktf  c*  20. 

And  the  reafon  of  this  feemeth  to  have  been  becaufe 
anciently  in  the  time  of  war,  the  courts  were  ftiut  op ;  (b 
that  the  true  patron  might  not  have  an  opportunity  to 
bring  his  quare  impedit  within  the  fix  months. 

For  to  compleat  an  ufurpatiOo»  the  uforper  muft  be  in 
peaceable  pofleffion  for  fix  months.  At  the  common  law, 
if  a  ftranger  had  prefented  his  clerk,  and  he  had  been  ad- 
mitted and  inftituted  to  a  church,  whereof  any  fubjed 
'had  been  lawful  patron ;  the  patron  bad  no  other  remedy 
to  recover  his  advowfon  but  a  writ  of  right  of  advowfon, 
wherein  the  incumbent  was  not  to  be  removed :  And  the 
reafon  of  this  was,  i.  To  the  intent  that  the  incumbent 
night  quietly  intend  and  apply  himfelf  to  his  fpiritual 
charge :  And,  %.  The  law  intended,  that  the  bifliop  that 
had  cure  of  fouls  within  his  diocefe,  would  admit  and 
inftitote  an  able  man  for  the  difcharge  of  the  paftoral 
duty,  and  that  the  bifliop  would  do  right  to  every  patron 
within  his  diocefe.  But  fioce  the  ftatute  of  the  13  Ed.  i. 
Ji.i*  r.  5*  to  enable  the  ufurper  to  plead  plenarty  againft 
the  true  patron,  fo  as  to  debar  him  abfolutely  of  that 
turn,  it  is  not  enough  that  the  ufurper  do  prefent  duly, 
mnd  his  prelentee  be  admitted  inftituted  and  ioduded,  but 
alfo  that  the  church  hath  been  full  by  the  fpace  of  fix 
months,  and  no  writ  brought  to  recover  the  prefentation: 
foa  within  the  fix  months  the  patron  may  bring  hit  writ 
of  quare  impedit  or  darrein  pnHentment  (as  the  cafe  re- 
quires), and  recover  his  prefcntihent  and  pofleffion  of  tbe 
aidvowfon ;  but  if  neither  of  thefe  writs  be  brought  with- 
in the  fix  months  (that  is,  fo  as  to  bear  tefte  within  that 
time)  the  incumbent  is  in  for  life,  and  the  ufurpattoi| 
compleat.     I  Inft.  344.  IFigif.  r.  13.     ^ 

And  heretofore,  u  an  ufurper  pfQfented»  and  the  clerk 
was  inftimtBd  and  induded,  and  ihc  troe  pacron  did  not 
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bf inghis  quare  ionpedit  within  fix  months ;  in  Tome  cafirt 
he  did  not  only  lofe  his  turn  for  that  time,  but  his  pre- 
fencation  was  gone  for  ever.     Wiatf.  c.  7. 

Thus  in  the  cafe  of  J/hhy  and  i^biu^  T.  ^  jf/u  it  was 
fiid  by  Holt  chief  juftice;  that'  if  the  purchafer  of  an 
advowfoD  in  fee  fimple,  before  any  prefentment,  fufler 
an  ufurpationy  and  fix  months  to  pafs  without  bringing 
bis  quare  impedit,  he  hath  loft  his  right  to  the  advoi^on^ 
becsufe  be  hath  loft  his  quare  impedit^  which  was  his  only 
lenedy ;  for  he  could  not  maintain  a  writ  of  right  of 
advowfoD :  and  tho'  he  afterwards  ufurp,  and  die,  and 
the  advowfon  defcend  to  his  heir;  yet  the  heir  cannot  be 
remitted,  but  the  advowfon  is  loft  for  ever  without  reco^ 
very.'  .  For  where  a  man  hath  but  one  remedy  to  come  at 
his  righCt  if  he  lofes  that^  his  right  is  gone.    L.  Rajm. 

954* 
Butoow  by  the  ftatute  of  the  7  An.  c.  i8.  Forofmucb 

if  i&r  plisding  in  a  quan  imtidit  is  fnmd  very  difficuk^ 

whir  Ay  autttypatrtm  an  either  defeated  of  their  rtgbts  ef 

frefmMiem^  #r  fut  te  great  charge  and  trouble  te  recover  thetr 

right  i  it  is  there/ere  enaffedy  that  no  ujkrfation  t^on  as^ 

ovmdanco  in  at^  church,  vicarage^  or  otoer  ecclefiafttcal  pro^ 

motion^  Jball  difplace  the  eftate  or  interejl  ofanyperfon  intitled 

to  tbo  advowjon  or  patronage  thereof,  or  turn  it  to  a  right ; 

hi  bo  thai  would  have  had  a  right  tf  no  ufurpation  had  been^ 

may  prefim  or  maintain  bis  quare  impemt  upon  the  next  or 

any  other  avoidance  (ifctifturhed)  notvnthftandingfuch  ujurp^ 

ation. 
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U  TTSURY  in  a  ftrlA  fenfe  feemeth  to  be,  a  contrad  ,What« 

^  upon  the  loan  of  money,  to  give  the  lender  a 
ewtain  profit  for  the  ufe  of  it,  upon  all  events,  whether 
te  borrower  make  any  advantage  of  it,  or  the  lender 
Mbr  any  prejudice  for  the  want  of  it,  or  whether  it  be 
^pud  pn  the  day  appointed  or  not.     i  Haw.  245^ 

And  in  a  larger  fenfe  it  feemeth,  that  all  undue  4dvan« 
tfffn  taken  by  a  lender  againft  a  borrower,  come  under 
Ae'flodon  of  ufury,  whether  there  were  any^contra£t  in 
thereto  or  no ;  as  where  one  in  pofleffion  of  land, 
over  to  bim  for  the  fecurity  of  a  certain  debt  re- 

D4  uiof 


40  tttfttt^; 

taifis  his  pofleffion  after  be  bath  received  all  that  is  duf 
from  the  profits  of  the  land,     i  Hmv.  245. 

BytbecifllUw.      2.  Ufe  or  intereft,  by  the  civil  law,,  is  divided  into 

lucrative  and  compenfatory.  Lucrative  is,  when  it  is 
paid  where  there  hath  been  no  advantage  made  by  the 
debtor,  and  no  delay  or  deceit  in  him  :  and  this  is  con- 
demned by  the  civil  law.  Compenfatory  is,  when  it  it 
given,  where  the  thing  lent  hath  been  advantageous  to 
the  debtor,  and  difadvantageous  to  the  creditor  that  he 
was  not  fobner  paid :  and  this  is  permitted  by  that  law. 
JfFiiod.  Civ*  L.  213. 

And  by  the  civil  law'(Swinburn  tells  us),  a  manifeft 
nfurer  cannot  make  a  teftament ;  and  tho'  he  make  one, 
it  is  void  in  law  concerning  goods  and  chattels,  unlefs  he 
fatisfy  for  the  ufury,  or  put  in  caution  for  fatisfa^on  to 
be  made.  Suinb.  lOi. 
\  And  as  manifeft  ufurers  are  forbidden  to  make  tefta- 

ments  themfelves,  or  to  difpofe  of  their  goods  by  their 
laft  wills ;  fo  are  they  forbidden  to  reap  any  benefit  by 
the  teftament  of  others,  or  to  be  capable  of  any  legacy  oif 
goods.     Swinb.  376.  {d) 

S]F  the  caBon  3.  By  a  conftitution  of  Edmund  archbifhop  of  Canter- 

bury ;  fye  forbid  any  man  to  detain  a  pUdge^  tf//«r  be  hatb 
received  the  principal  out  of  the  profits^  after  deduction  of  the 
fj^enceSjfor  this  is  ufury.     Lind.  1 60. 

Out  of  the  profits^  The  pledge  in  this  cafe  muft  be  fup- 
pofed  to  be  lands,  cattle  or  fuch  like,  out  of  which  a 
profit  arifeth.     Jobnf. 

And  by  Can.  109.  If  any  olFend  their  brethren  by  — :— 
ufury;  the  churchwardens  or  queftmen  and  fidcmen,  ip 
the  next  prefentments  to  their  ordinaries,  fhall  faithfully 
prefent  every  fuch  offender,  to  the  intent  that  he  may  be 
punifbed  by  the  feverity  of  the  laws,  according  to  his  de- 
ferts ;  and  fuch  notorious  offenders  (hall  not  be  admitted 
to  thp  holy  communion,  till  they  be  reformed. 

And  in  general,  it  is  faid,  that  by  the  ecclefiaftical 
]aws>  if  a  man  be  a  manifeft  ufur^r,  |iq(  only  bis  tefta- 
ment 


{d)  Thefe  are  the  anatliemas  of  the  pppes*  and  not  ^he  re- 
fcripts  of  the  emperors.  Ste  Cod,  5.5,  The  punifliment  by  the 
civil  law  was  once  a  quadruple  penalty.  L,  i.  Cod.  Tbeod*  de 
Ufurist  but  this  feems  to  have  been  mitigated  by  Juftinian,  who 
contents  himfelf  with  declaring  that  whatever  is  paid  more  thas 
the  legal  interefl,  (hall  be  accounted  part  of  the  principal^ 
^4*  i).«  32.  a6.  Noodft  de  Fsfn*  tt  Uf  lib*  %%  caf*  !$• 


law 


Bient  IS  void  (as  hath  been  faid) ;  but  his  body,  after  ho 
is  dead,  is  not  to  be  buried  amongft  the  bodies  of  other 
chriftian  men,  in  any  church  or  churchyard,  until  there 
be  leftitution  or  caution  tendred,  according  to  the  value 
0f  fuch  goods.     Swin.  102.  (i) 

4*  By  the  laws  of  king  Alfred,  it  was  ordained,  that  BythecommMi 
die  chattels  of  ufurers  fhould  be  forfeited  to  the  king,  «n4ftat«teU«s,' 
their  lands  and  inheritances  fhould  efcheat  to  the  lords  of 


{e)  Moft  of  the  early  fathers  of  the  church  hare  condemned 
skuy  in  the  fbideft  fenfe,  /.  i.  any  profit  made  of  the  loan  of 
aooey,  as  contrary  to  the  divine  law.  Alexander  III.  in  the 
cooaal  of  Lateran»  prohibited  the  taking  of  all  intereft  for 
ffloney  ;  and  it  has  been  obfervcd,  that  Gregory  X.  places  th^ 
chapter  of  ofuiy  after  that  of  theft.  Bat  the  Mofaic  law,  though 
it  forbade  the  Jews  to  take  intereft  from  their  brethren,  allowed 
them  to  take  intereft  from  ftraneers,  or  to  borrow  from  them 
on  the  fame  terms ;  and  that  this  law  has  not  condemned  the 
leading  of  money  on  intereft  as  malum  infit  and  contrary  to  the 
h«  of  nature  and  of  nations  which  many  have  thought,  but 
nerdy  prohibited  it  amongft  the  Jews;  as  dangerous  in  a  polL- 
lical  view,  confidering  their  itinerant  and  agricultural  life,  has 
been  ably  demonftrated  by  Noodt  in  his  Treatife  iSr  F^mnU 
VjarutC,  10  and  ii.  Nearly  the  fame  regulations  obtained 
amoDgft  the  Romans  in  the  infancy  of  the  republic;  but  when 
commer^  was  introduced  amongd  them,  the  contract  of  lending 
money  at  a  certain  profit  became  frequent.  The  higheil  rate  of 
legal  intered  among  the  Romans,  from  the  time  of  Cicero  to 
JoiHnian,  was  the  centejtma  or  twelfth  part  paid  every  months 
amounting  to  \z  per  cent,  per  annum;  but  the  fatirifls  inform  us 
that  ibme  usurers  exaded  three,  four,  or  even  five  times  that 
profit.  Judinianin  his  code  fixed  the  legal  rate  of  intereft  at  4» 
6»  8,  and  iz  per  cent,  according  to  the  Nation  of  the  lender  andthe 
nature  of  the  contract.  Cod,  4.  32.  26.  Various  evafions  of 
the  laws,  however,  were  pradlifed  at  Rome,  and  fome  of  thefe 
were  not  unknown  to  the  canoniils  ;  for  ufurious  profit  might 
be  fccured  under  the  contradl  of  a  fale  and  repurchafe,  or 
letting  to  hire,  or  might  be  dipulated  for  in  confideration  of  the 
nia  of  the  borrower,  or  of  the  lofs  which  the  lender  fuffered 
fij  the  detention  of  his  money.  To  thefe,  modern  money-lend- 
have  added  the  purchafe  of  annuities,  in  which,  as  the  pur- 
ri(ks  his  capital,  he  is  allowed  to  take  a  greater  (hare  of 
ft  (though  this  mud  be  within  equitable  bounds.  Vaugham 
¥.72mm/,  I  Brc,  556.  Heathcote  v.  Paignon^z  Bro.  >(>7')'  But. 
If  My  of  thefe  tranfadions  appear  from  circumilantial  evidence 
SI  be  merely  the  covering  of  an  ufurious  contra^,  they  are  held 
t»  be  within  the  llatute  of  Ann.     See  ChefterJUld  v.  Janjfen, 

the 
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the  fee»  and  they  (hould  not  be  buried  in  the  fanfluary. 
Swin*  102.     I  Haw.  245. 

Alfo  it  feems  to  have  been  the  opinion  of  the  makers 
of  divers  ads  of  parliament,  fince  the  reformation,  that 
all  kinds  of  ufury  are  contrary  to  good  confcience* 
I  Haw.  245. 

By  the  5  C^  6  EJ.  6.  c.  20.  (now  repealed),  k  was 
ena^ed,  that  no  perfon  by  any  means  fhall  lend  or  for- 
bear any  fum  of  money  for  any  manner  of  ^ufury  or  in« 
creafe  to  be  received  or  hoped  for,  above  the  fum  lent. 

In  the  time  of  queen  Elizabeth,  when  commerce  be« 
gtn  to  extend  its  influence,  a  relaxation  of  the  laws 
againfl;  tffury  followed  of  courfe.  Thus  by  the  13  Eiiz. 
€•  8.  It  is  enaded,  that  no  perfon  ihali  take  above  iol« 
per  cent,  intereft  ;  on  pain  of  being  punifhed  and  correded 
according  tathe  ecclefiaftical  laws  heretofore  made  againft 
ufury. 

By  the  %x  Ja.  c.  17.  None  fball  take  above  SI.  fir 
€ntt.  (with  a  provifo,  that  this  ftatute  (hall  not  be  coa- 
firued  or  expounded  to  allow  the  pradice  of  ufury  in 
point  of  religion  or  confcience). 
*  By  the  11  Car.  a.  c.  13.  None  (hall  take  above  61.  ftr 

€int*  (without  any  provifo}. 

And  by  the  12  Jn.Jl.  2.  c.  t6.  None  fiiall  take  above 
5L  per  cent,  on  pain  of  treble  value  of  the  money  lent ; 
and  all  contrads,  to  the  contrary  (hall  be  void  {f).  And 
every  fcrivener  or  folicitor,  who  (hall  take  for  brocage, 
folicitingy  driving,  or  procuring  the  loan,  or  forbearing  <^ 
any  fum  of  money,  above  the  rate  of  5  s.  for  the  loan  or 
forbearing  of  lool*  for  a  year,  or  more  than  lad.  above  the 
flamp  duties  for  making  or  renewing  the  bond  or  bill  for 
loan  or  forbearing  thereof  or  (or  any  counter-bond  or 
bill  concerning  the  fame;  (hall  forfeit  20 1,  half  to  the 
king,  and  half  to  him  that  will  fue,  with  cofts  i  and  be 
imprifoned  for  half  a  year. 

And  therefore  in  thefe  days  a  diftin^lion  feemeth  to  be 
made,  betwixt  ufury  and  legal  intereft :  for  what  exceed- 


{f)  At  this  9&  declares  all  uforicas  contradt  ««iV»  the  ia- 
dorfee  of  a  bill  of  exchange,  given  opon  an  ofurioas  con(idera-> 
aion  cannot  recover,  altho'  he  had  no  notice  of  the  afury»  and 
had  given  a  valuable  coniideration  for  the  bill.  Le^  v.  f^Mlbr^ 
Dwg.  736.  And  if  matt  than  the  principal  and  legal  intereft 
be  paid,  an  aAion  will  lie  to  recover  th^  (nrplns :  ftr  lAm 
MoHsfidd^  in  Smtb  r.  Bromht  Ih.  6q$« 
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eth  the  kgtl  intereft  is  properly  uCurj ;  and  be  who  ex> 
aAeth  it  feemeth  ftili  to  be  punilhible  as  an  ufurer* 
I  Dim.  116. 

And,  upon  the  whoI<  it  feeineth  now  to  be  general!/ 
agreed,  that  the  taking  of  reafonabie  intereft  for  the  ufe 
of  money  is1n  itfelf  lawful,  aud  confequently  that  a  co« 
venaot  or  prooiife  to  pay  it,  in  coofideration  of  the  for* 
bearance  of  a  debt,  win  maintain  an  aAion.  For  why 
flioold  not  one  who  bath  an  eftate  in  money  be  as  well 
allowed  to  make  a  fair  profit  of  it,  as  another  who  hath 
io  eCace  in  land?  and  what  reafon  can  there  be  that 
the  lender  of  money  ihould  not  as  well  make  an  advan- 
tage of  it  as  the  borrower?  Neither  do  the  paflages  in  the 
moiaicai  law^  which  are  generally  urged  againft  the  law* 
fblncft  of  all  ufury,  if  fully  confidered,  fo  much  prove 
die  imlawfulnefs,  as  the  lawfuloers  of  it ;  for  if  all  ufury 
were  againft  the  moral  law,  why  fhould  it  not  be  as  much 
ib  in  refped  of  foreigners,  of  whom  the  jews  were  ex- 
prefslf  allowed  to  take  it,  as  in  refped  of  thofe  of  the 
bme  eation  of  whom  alone  they  were  forbidden  to  re« 
oeive  it  i  From  whence  it  feems  clearly  po  follow,  that 
the  pfohibition  of  it  to  that  people  was  merely  political, 
and  confequently  doth  not  extend  to  any  other  nation. 
I  Hgw.  245.  2  Bunut.' Ktform.  192,  [Ah/Ams  oa 
Ufary,  ad  ed.  J 


Wakes.    Sec  CfiurtB* 

Wales  :    Diftribucion  of  intcftates  effefts  there. 

See  mUlSi. 
Waftc  committed  in  the  glebe  lands.    Sec  <DIe&e 

latitisi. 
Way  thro'  the  church-yard.    Sec  Cj^urcg. 

Way  to  the  church.    Sec  Cj^utxj^ 

Weapon  drawn  in  the  church  or  church-yard.  See 

WelOi  tongue;  fervice  in  it.    See  ^ubUe&  twrc 

Wbitfua-farcbings.  Sec  '^mtttuftolft. 
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mms, 

^  H  E  law  affe^ing  Pap!/ls  in  particular,  with  regard 
-^    to  wills  and  adminiftrations,  is  treated  of  under  the 

title  ^oper?« 

/.  ff^bo  may  make  a  wUL 
J  I.  Of  what  things  a  will  may  be  made.  /f>f>3 
JIL  Form  and  manner  of  making  a  will ;  and 
therein  of  appointing  guardians  and  executors. 
[Jnd  of  the  revocation  of  wills.']  Z'-//. 
jllfo  of  feamen^s  wills. 
IV.  Of  the  probate  of  wills,  and  adminifhration 
of  inteflates  effeSs.   /^'  ^^  - 
V.  Of  the  duty  of  executors  and  adminijirators 
in  making  an  inventory^  and  getting  in  the 
effects  of  the  deceajed. 
Yl*  Of  the  payment  of  debts  by  executors  or  ad* 

miniftrators. 
VII.  Of  the  payment  of  legacies,  and  difiributi(n% 

of  inteftates  effeSs. 
yilL  Acccount. 

I.  Who  may  make  a  will. 

^'^m/t^       I.  Teftament  and  wiV/,  ftriaiy  fpeaking,  arc  not  fyn©. 

tdliBcfiu,         nymous.     A  will  is  properly  limited  to  land  ;  and  a  uf^ 

tanunt  only  to  chattels,  requiring  executors,  which  a 
will  only  for  land  doth  not  require.  So  every  teftament 
is  a  will ;  but  every  will  is  not  a  teftament.    GhI.  Orpb. 

But  as  autbdrs  in  treating  upon  this  fubjet^  have  ii«t 
«  adhered  to  this  diftindion  ^  fo  throughout  this  title  the 

words  will  and  tejlament  are  ufed'indifcriminately. 

So  alfo,  the  word  dtuife  feemeth  properly  applicable  to 
lands;  bequtfi^  bequeath^  givgj  difpofty  and  fuch  like,  to 
goods ;  yet,  forafmuch  as  authops  do  generally  confouQjd 
them,  and  becaufe  that  propriety  of  expreffion  is  not  fo 
much  regarded  in  wills  as  inotherlegal  inftrumentsof  con* 
veyance,  fo  long  as  the  teftator's  intention  doth  fuffici* 
ently  appear ;  therefore  it  hath  not  been  thought  necef- 
fary  in  thefe  different  ways  of  expreffion  to  obfervc  a  fcrun 
pulous  exadnefs,  but  to  take  the  words  in  the  fever al  au- 
thors as  they  ftand  ;  and  this  fo  much  the  rather,  as  ii 

feemett^ 
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fttinetb  in  general  to  be  an  unwarrantable  liberty,  in  re-*  n 
citing  matters  of  law  from  books  of  acknowledged  autho»  i 
titj^  to  prefume  to  vary  the  ezpreflion  without  neceflary  \ 
or  urgent  caufe, 

2.  It  doth  not  feem  to  be  clearlv  fettled,  what  fliall  be  lu^^ 
the  lowcft  age,  at  which  a  perfon  (nail  be  allowed  to  make 
a  teftament  of  goods  and  chattels. 

Dr.  GibfoQ  fays,  when  prohibitions  have  been  prayed, 
on  foggeftion  that  the  teftator  was  not  in  one  cafe  feven* 
teen,  in  another  cafe  eighteen  years  of  age,  which  it  was 
faid  were  the  loweft  ages  affigned  by  the  common  law  for 
making  a  teftament  of  goods  and  chattels ;  they  were  de* 
nicd  in  both  cafes  for  the  fame  reafon,  namely  that  it 
Mongs  to  the  ecclefiaftical  court  to  judge  when  a  perfon 
it  of  age  to  make  a  will ;  and  if  an  inferior  court  had 
gtren  fentence  againft  their  own  law,  there  was  no  re- 
medy but  by  appeal.   Gihf.  46 1.    2  AfoJ.  315.    T.  Jcnet 

210. 

And  one  reafen  of  limiting  the  fame  to  the  age  of  fe« 
fenteen  may  be,  becaufe  (as  it  is  agreed  on  all  hands) 
that  is  the  proper  age  at  which  a  perfon  is  allowed  to 
take  upon  himfelf  the  office  of  an  executor  ;  adininiftra- 
tion  daring  the  minority  of  an  infant  executor  cealing  aC 
that  age. 

In  the  cafe  of  Bi/bop  and  Sharpy  M.  1704,  in  the  court 
of  chancery,  it  is  laid  to  have  been  agreed,  that  a  female 
may  make  a  will  at  twelve  years  ;  and  a  male  at  feven- 
teen,  or  at  fifteen  if  proved  to  be  a  perfon  of  difcretion. 
2  Vem.  469. 

Dr.  GoddlphinbjSy  an  infant  male  at  the  age  of  fourteen 
yeais,  and  female  at  the  age  of  twelve  years,  may  make  a 
ttCinent  of  goods  and  chattels.  God.  O.  L.  23. 
And  in  the  cafe  of  Hyde  and  Hyde^  H.  8  Ann.  it  is 
to  have  been  agreed,  that  a  male  infant  of  fourteen 
ef  age,  and  a  female  of  twelve  years  of  age,  might 
a  will  of  a  perfonal  eflatc  ;  and  it  was  faid  in  thia 
that  it  was  fo  agreed  by  the  lord  keeper  Wright  in 

^ ife  of  Sbarpe  2nd  Sharpen  wherein  they  followed  the 

dvQ  hw  of  Juitinian  for  their  confent  to  marry  at  fuch 
Gili.  Rip.  74. 
And  it  is  true,  that  Juftinian  fixes  the  teflamentary  age 
Ike  age  of  puberty  alike,  to  wit,  in  the  male  at  the 

Cof  fourteen^  and  in  the  female  at  the  age  of  twelve. 
by  the  common  law  of  England,  the  age  of  difcretion 

1 1  both 
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both  in  the  male  and  female  U  the  an  of  feartcen  ;  altho^* 
the  fame  common  law  admitiof  Jumnian'sdiftil1^ionas• 
to  the  age  of  fwhprty  or  confent  to  marriage. 

And  by  the  author  of  the  Law  of  Executors^  who  U  (aid 
to  have  been  judge  Dodderidge,  it  leems  to  be  laid  down 
generally,  that  an  infant  of  the  age  of  diTcretion,  to  wit» 
the  age  of  fourteen  years,  may^make  a  will  of  goods  and 
chattels.    Law  of  Ex.  lo. 

And  Mr.  WgiUvmtb  faitb»  he  thinks  that  at  die  ago  of 
fourteen,  being  in  the  judgment  of  law  the  age  of  diCr 
cretion,  a  perfon  may  make  a  teftament.    Wmtaih  ai4* 

Finally,  Sir  William  ^ckfimu  iayt  j  Infants,  under 
Ae  s^  of  fourteen  if  males,  and  twdre  if  females,,  can- 
not make  a  teflament :  which  is  the  rule  of -the  civil  law. 
For  though  fome  of  our  common  lawyers  have  bdd  that 
an  inftmt  of  any  age  (even  four  years  old)  might  make  a 
tefbment,  and  od^rs  have  denied  that  uiMkr  dghteen  be 
is  capable  ;  yet  as  the  ecclefiaflical  court  is  the  judge  of 
every  teftator's  capacity,  this  cafe  muft  be  govmed  b/ 
the  rules  of  the  ecdefiaftical  law.    %  Black.  497.  ' 

Note,  It  is  Mr.  Pgrkins^  whom  all  the  fubfequenttlii** 
thors  ouote  ( Ptrk.  §  50 j. )  with  fome  degree  of  wonder, 
for  aflertiog  that  an  infant  of  four  years  oip  age  may  make 
a  teftament.  But  fiirely  this  muft  have  been  an  error  of 
the  prefs ;  which  might  poffiUy  enough  happen  from  a 
fimilitude  of  the  words,  or  efpecially  of  the  figures  4 
and  14. 

But  by  the  ftaiute  of  the  34  ^  35  H.  8.  €.  5.  /  I4« 
Wills  or  teftamints  maii  of  any  manors  lands  Ummmis  mr  otbir 
bireJitamontSf  hy  a*fj  perfon  within  tbt  ago  of  twetUy'CSti years ^ 
/ball  not  hi  taken  to  be  good  or  effeSual  in  law  i  for  until 
that  time  by  the  common  laws  of  this  .realm,  they  are 
accounted  infants.    Swin.  74.  btb  edit> 

But  by  cuftom  in  particular  places,  they  may  deviie 
lands  before  the  age  of  twenty-oae.  God.  O.  L.  %i. 
Wentw.  214. 

But  i\o  cuftom  of  any  place  can  be  good,  to  enable  ar 
male  infant  to  make  any  will  before  be  is  fourteen  years 
of  age.     Law  ofExec^  153. 
j^ni;  3,  An  idiot  is  jufiiy  excluded  from  making  a  teftatnent. 

Swin.  8* 

Now  an  idiot,  or  natural  fool  is  he,  who  notwtth« 
ftsinding  he  be  of  lawful  age,  yet  he  is  fo  witlefs,  that  he 
cannot  number  to  twenty/nor  can  tell  what  age  he  is  of, 
nor  knoweth  who  is  his  father  or  motberi  nor  is  able  to 

anfwer 
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tnrwer  any  fiicb  eafy  qoeftion  ;  whereby  it  may  plainly 
appear,  that  be  bath  not  reafon  to  diTcern  what  is  to  bit 
profit  or  damage,  nor  is  apt  to  be  informed  or  inftrufted 
by  any  other :  and  fuch  an  idiot  cannot  make  any  tefta- 
ment,  nor  may  difpofe  either  of  bis  lands  or  goods. 
Swim.  79* 

4.  Mad  folks  and  lunatick  perfons,  during  the  time  of  LitJuuiclE« 
Ibeir  fiiror  or  iafanity  of  mind,  cannot  make  a  teftament, 
Bor  ditpofe  any  tbing  by  will ;  and  the  reafon  is  nioft 
fisrcibl^  becaufe  they  know  not  what  they  do :  for  in 
Baking  of  teftaments,  the  integrity  and  perfedneft  of 
■iod,  and  not  health  oip  the  body  is  requifite.     Swin.  y6. 

Howbeit,  if  thefe  mad  or  lunatick  perfons  have  clear 
nr  calm  intenniffions,  then  during  the  time  of  fuch  their 
qvetnefs  and  freedom  of  mind,  they  may  make  their  tbf* 
tiflieots*    Swim.  ^6• 

And  it  is  fufficient  for  the  party  which  pleadeth  the 
of  the  teftatQr's  mind»  to  prove  that  the  teftator 
bdGde  bimfelf  before  the  making  of  the  teftament, 
aliho'  he  do  not  prove  the  teftator's  madnefs  at  the  very 
ciae  of  making  the  teftament :  the  reafon  is,  it  being 
piDfcd  that  the  teftator  was  once  mad,  the  law  prefumeth 
bin  to  continue  ftill  in  that  cafe,  unleft  the  contrary  be 
proved.  For  like  as  the  law  prefumeth  every  man  to  be  an 
kooeft  man,  unlefs  the  contrary  be  proved,  and  being 
proved,  then  he  which  is  evil  to  be  evil  ftill ;  fo  coacern- 
ing  fiiror,  the  law  prefumeth  every  man  to  have  the  ufe 
of  reafon  and  underftanding,  unlefs  the  contrary  be  prov« 
cd;  which  being  proved  accordingly,  then  he  is  prefum- 
cd  10  law  to  continue  ftill  void  of  the  ufe  of  rcaibn  and 
mderftanding,  unlefs  the" teftator  were  befides  hinifelf  but 
kn  a  ihort  time,  and  in  fome  peculiar  aSions,  and  not 
continually  for  a  long  fpace,  as  for  a  month  or  more  ;  or 
«nle(s  the  teftator  fell  into  feme  frenzy  upon  fome  acci- 
dental caufe,  which  caufe  is  afterwards  taken  away ;  or 
mk&  it  be  a  long  time  fince  the  teftator  was  aflaulted 
with  the  malady :  for  in  thefe  cafes  the  teftator  is  not 
piefomed  to  continue  in  his  former  furor  or  frenzy. 
timm.  78. 

Yet  it  is  a  hard  and  difficult  point,  to  prove  a  man  not 
to  have  the  ufe  of  underftanding  or  reafon  :  and  therefore 
tfh  not  fufficient  for  the  witnefles  to  depofe  that  the  tef- 
tanr  was  mad  or  befides  his  wits  ;  unlefs  they  render  or 
jUd  a  fufficient  reafon,  to  prove  this  their  depofition  ; 
u  Aat  they  did  fee  him  do  fuch  things,  or  beard  him 

15  fpeak 
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^leak  fucb  words,  as  a  man  having  reafon  wouM  not  hart 
ikuie  or  Tpoken.    Svnu.  78.  (;) 


(^)  Qaeftiolh  opon  the  general  fanity  of  teftatort  or  the 
prevalence  of  a  locid  interval  at  the  time  of  execatiog  their 
will,  occur  freooently  both  in  the  civil  and  ecclefiaftical  coortft. 
^hey  are  nfaaily  determined  on  the  particalar  circumftances  of 
Mch  individual  cafe;  for  according  to  Lord  Thnrlow's  opinioa 
in  An.  Gin.  v.  Pamthir,  "  it  feems  fcarcely  poffible  to  extraft 
firom  any  pardcnlar  cafe  of  this  kind  that  wrhich  will  apply  to* 
any  other."  fiot>  his  Lord(hip  adds>  **  it  is  of  equal  import- 
mace  that  the  evidence  in  fupport  of  the  allegation  of  a  lucid 
iatervaY,  after  derangement  at  any  period  has  been  eilablifhed^ 
flioald  be  as  ftrong  and  as  demonftrmtive  of  fach  faft,  as  where 
tile  objed  of  the  proof  is  to  eftablifh  derangement."  Indeed 
if  lonacy  be  once  eftablifhed,  it  is  a  matter  of  nice  inveftigation 
•  10  fay,  what  (hall  be  evidence  of  fach  a  remifiton  or  intermiffioa 

of  the  diforder,  as  (ball  allow  the  lonatick  to  difpofe  of  his  pro- 
perty  by  will.     The  points  generally  infifted  upon  in  proof  and 
argument,  relate  to  the  (late  of  the  teftator  before  making  the 
'  Will»  the  will  itielf  and  his  fubfequent  condud.    And  if  the  tir^ 

cnmflances  of  the  cafe,  among  which  may  be  reckoned  the  na*> 
ture  of  the  difordcr,  afford  any  reaionable  ground  to  fuppofe 
that  a  lucid  interval  may  have  prevailed,  it  \\ill  be  difficult  to 
fet  afide  the  will,  if  it  be  rationally  drawn  up  both  with  re* 
gard  to  the  dtfpoGtion  of  the  property  and  the  aptnefs  of 
the  exprcfTion  to  effeduate  the  teflator's  intention,  efpecially 
If  it  be  written  entirely  bv.himfelf;  for  thefe  circumftances 
feem  to  eAablifh  that  found  difpoiing  mind  and  memory  which 
the  law  requires.  Thus  in  the  cafe  of  Cart^txyrigbt  v.  Cirt-' 
^Wright,  Mub.  I79)>  before  the  delegates  in  appeal  from  the 
prerogative  court  of  the  A:  chbiHiop  of  Canterbury,  it  appeared 
that  the  tedatrix  was  infane  from  1774  to  1794.  when  (he  diedt 
and  though  decent  in  her  appearance  always  anfwered  to  any 
inquiries  about  h«r  health  that  JIh  nuas  dyings  for  thai  all  bir 
tones  were  broken.  She  had  made  a  former  will  and  had  been 
.  '  heard  to  lament  that   (he  had  deilroyed  it,  adding  that   fhe 

had  loft  her  fcnfcs.  In  November  1794  (he  repeatedly  call* 
ed  for  pen,  ink,  and  paper,  with  which  (he  was  at  laft  in- 
dulged, the  do6tor  who  attended  her  faying  that  (he  muft  be 
pacified  by  compliance,  but  that  nothing  (he  could  write  would 
be  valid.  Her  hands  being  loofed  from  a  ftrait  waiftcoat  fhe 
walked  about,  in  a  great  agitation,  wrote  on  feveral  pieces  of 
t  paper  which  /he  afterwards  tore,  and  at  laft  produced  a  moft 

perfed  and  well  written  will,  in  which  (he  preferred  nieces  tbt 
|,  dejcendants  oj  ajifter  of  the  nuhole  bloody  toffters  of  the  haifbloodi 

being  afked  if  a  witnedi  was  neceftary  to  authenticate  the  wiH* 
Ihe  anfwtired  no,  for  that  her  will  was  only  of  perfon^  property  ; 
ftnd  icalbg  it>  ihe  delivered  it  tp  a  friead^  and  was  heard  after«^ 

wards 
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5.  £»  3  Ja.  in  the  ftar  chamber,  in  Combe's  cafe  it  was  Perfom  of  a 
agreed  by  the  judges,  that  fane  memory  for  the  making  of  J^^"]^"'**" 
a  Will  is 'not  at  all  times  when  the  party  can  fpeak  yea  or    ^°    '' 
no,  or  had  life  in  him,  nor  when  he  can  anfwer  to  any     . 
thing  with  fenfe ;  but  be  ought  to  have  judgment  to  dif« 
ccrn,  and  to  be  of  perfcd  memory,  otherwife  the  will  is 
voi'3.    ili#.  759. 

Ar-d  in  the  cafe  of  the  marquefs  of  Winchtfttr^  T.  41 
£!iz.  ic  IS  faid,  that  by  the  law  it  is  not  fufficienc  that 
the  teftator  be  of  memory  when  he  maketh  his  will,  to 
aofwer  to  familiar  and  ufual  queftions  ;  but  he  ought  to 
have  a  difpofing  memory,  fo  that  he  be  able  to  make  dif- 
poficion  of  his  eftate  with  underftanding  and  reafon :  and 
this  is  fuch  memory,  as  the  law  calls  found  and  perfeft 
memory.     6  Co.  23.  {h) 

But  every  perfon  is  prefumed  to  be  of  perfed  mind  and 
memory,  unlefs  the  contrary  be  proved  :  and  therefor^  if 
20J  perfon  go  about  to  impugn  or  overthrow  the  tefta« 
menr,  by  reafon  of  infanity  of  mind,  or  want  of  memory  i 
he  muft  prove  that  impediment.    Swin.  77.  v 

But  if  a  man  be  of  a  mean  underftanding,  neither  of  the  . 
wife  fort  nor  of  the  foolifh,  but  indifferent,  as  it  were 
betwixt  a  wife  man  and  a  fool,  yea,  though  he  rather  in- 
cline to  the  foolifli  fort ;  fuch  an  one  is  not  prohibited  to 
make  a  teftarhsnt :  unlefs  he  be  yet  more  fooli(b,  and  fo 
very  fimple  and  fottifh,  that  he  may  eafily  be  made  to 


■Ml 


wards  to  exprefs  fati< faction  at  what  fhe  had  done.  She  fooa 
after  relapfed  into  her  diforder,  in  which  fhe  continued  to  her 
death.  And  the  delegates  affirmed  the  judgment  of  fir  W« 
Wyaaethe  judge  of  the  prerogative  courts  eflablifhing  the  will. 
Bac  if  other  circnmftances  in  proof,  added  to  the  nature  of 
tke  beqaefisy  fliould  raife  a  prefumption  that  the  will  originated 
k  iofiiaicyy  an  apcnei's  of  exprefiion  will  not  alone  iuifice  to 
c&ablifli  it.  Thus  in  the  cafe  of  Clark  v.  Lear  aiut  Scariuell  in 
Ae  cci:lcilallical  courts  in  March  17919  the  teflator  a  middle 
aged  nan»  being  a  lunatic,  efcaped  from  his  keeper,  and  at  a 
vnerinff  place  fell  in  love  with  a  young  lady  to  whom  he  after- 
•vdi  l^t  in  very  polite  terms  a  prefenc  of  a  lottery  tickets 
taA  nakiog  a  will  rational  on  the  face  of  it,  left  her  a  legacy 
tf  loool.  But  tiough  it  was  argued  that  all  this  had  the 
^pcarance  of  reafon,  the  will  was  fet  afide  as  being  bottomed 

[k]  It  is  not  fufficient  that  the  teflator  he  corporally  prefent 
Am  he  figns  his  will,  if  in  truth  he  be  abfent  as  to  mental  pur- 
fa.    Rirbf  V.  Price 9  1  Deug.  Rtf.  241. 
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bf  lieve  things  incredible  or  impoflible,  and  hath  not  fo 
much  wit  as  a  child  may  have  of  ten  or  eleven  years  ci 
age,  who  i$  therefore  intefUble  by  the  law,  for  want  of 
jucgmenc.     Swin,  8o. 
IQor.       6,  He  that  is  overcome  with  drink,  during  the  time  of 
his  drunkennefs,  is  compared  to  a  madman;  and  there- 
fore if  he  make  his  teftament  at  chat  ti.-ne,  it  is  void  in 
law.     Which  is  to  he  underflood,  when  he  is  fo  excef- 
fively  drunk,  that  he  is  utterly  deprived  of  the  ufe  of 
reafon  and  under  (landing  :  other  wife,  if  he  be  not  clean 
ipent,  albeit  his  under (lar»ding  be  obfcured,  and  his  me« 
mory  troubled,  yet  he  jnay  make  his  teftament  being  in 
that  cafe.    Sxin   83. 
mint        7.  By  a  conftitution  of  archbiihbp  Stratford  :  Whereas 
divers  per  forts  do  hinder  er  e*  deavour  to  hinder  the  free  makim 
and  execution  of  the  teflaments  ofwomen^  either  fole  §r  mar" 
ried;  we  decre  -,  that  nonefhall  henceforth  do  thejame^  on  pain 
of  the  greater  excommunicution.    Lind.  173. 

And  Lindj.G^dy  in  his  commentary  hereupon,  contends 
for  the  capacity  of  married  women  to  make  a  will,  in  pur-«^ 
Cuance  of  this  conttitution;  efpecially  where  fuch  womaa 
bath  brought  a  large  fortune  to  her  huiband,  who  perhaps 
had  nothing  of  his  own  before.     Lind*  173. 

Two  years  after  the  making  of  this  conftitution^  wC 
£nd  a  petition  of  the  commons  in  parliament,  that  where* 
as  there  was  a  conftitution  made  by  the  prelates,  that 
women  married  \niefs  and  femes]  might  make  a  will,  it 
might  be  ordained  that  the  people  (hould  remain  in  the 
fame  ftate,  as  they  had  been  accuftomed  to  be  in  the 
times  of  the  king's  progenitors:  To  which  it  was  an* 
fwered  as  to  this  matter,  that  the  king  will  that  law  and 
leafon  be  done,    Gibf.  461.  [^#/.  Pari.  18  Ed.  3.  I2.], 

And  by  the  ftatutc  of  the  34  ^  35  H.  8.  e.  5.^t  is  en* 
a£^ed,  that  wills  or  teflaments  made  of  any  manors  lands  tena* 
ments  or  other  hereditaments ^  by  any  woman  covert^  fhaU  itif ■ 
be  taken  to  be  good  or  ejffe^ual  in  the  law.    f.  14*  (0  '  ^ 

And 


(/)  But  neverthelcfs  zfeme  convert  may  have  a  power  gnrem 
her  by  fettlt-ment,  fo  to  difpofe  of  land  by  writing  in  the  natiire 
of  a  will,  as  to  prevent  its  going  to  the  heir,  namely,  x.  hf 
veiling  the  legal  ellate  in  troilees,  and  giving  her  a  power  td 
appoint  the  ufe^;  2.  By  agreement;  which  according  to  ibmft  [ 
authorities  a  court  of  equity  will  compel  the  heir  to  execute  InT; 
a  proper  convey liixc*  It 'right  v.  Ld%  Cadogan,  6  Bro*  P.  C.  i%&^:^ 

citcdl'- 
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And  al(b  oF  goods  and  chattels,  the  wKe  cknnot  mat:^ 
her  teftafiient  without  the  licence  or  confent  of  he;*  hdf- 
band;  becaufe  by  the  laws  and  cuftoms  of  this  realm,  fS 
foon  as  a  man  and  woman  are  married,  all  the  goods  and 
chattels  perfonal  that  the  wife  had  at  the  time  of  the 
fpoufals  or  celebration  of  the  marriage  oc  after,  and  alfo 
the  chattels  real  if  he  overlive  his  wife,  belong  to  tht 
hoiband,  by  reafon  of  the  faid  marriage ;  and  therefore 
with  good  reafon  (he  cannot  give  that  away  which  was 
hers,  without  the  fuiFerance  or  grant  of  the  owner. 
Swim.  88,  89b 

And  albeit  the  teftament  be  made  before  the  iharriage^ 
Jtt  flic  being  inteftable  at  the  time  of  her  death,  by  rea* 
(bo  her  buibind  is  then  living,  the  teftament  is  void  $  fot 
kh  oeceflary  to  the  validity  of  fuch  teftament,  that  the 
leftalor  have  ability  to  make  a  teftament,  not  only  at  thd 
Dae  of  making  thereof,  when  the  teftament  receiveth  its 
dtnce  and  being  ;  but  alfo  at  the  time  of  the  teftator't 
death,  when  the  teftament  receiveth  its  ftrength  and  coa* 
fimation.    Stain,  88* 

And  albeit  the  wife  do  overlive  the  hufband^  yet  tbd 
tdbaeot  made  during  the  marriage  is  not  good ;  betaufd 
fte  Was  inteftable  at  the  time  of  the  will  making :  but  if 
Ike  teftament  being  made  during  the  coverture^  fhe  dd 
and  confirm  the  fame  after  the  death  of  her  huf^ 
S  ia  this  cafe  the  deVife  is  gck>d,  by  reafon  of  her 
coAfent,  or  ne#  declaration  of  her  will  |  for  then  it 
Bat  it  were  a  new  will.     Sivin,  88. 

And  altho*  the  will  be  made  before  marriage,  and  thd 
•ifc  furvive-the  hufband^  yet  it  feemeth  that  tne  will  fliill 
Ml  revive  upon  the  huiband's  death.  As  in  the  cafe  of 
Ifra.  Lewis  fome  years  ago,  before  the  delegates  :  Mrs. 
Lewis,  a  widow,  made  a  will;  foon  after,  fhe  married 
;  in  fome  time  her  fecond  hufband  died,  and  fhe 
became  a  widow,  wichout  any  children  by  either 
id.  The  will  which  ihe  made  in  her  firft  wiJow« 
remained;  and  being  found  after  her  death,  the 
ion  was,  whether  it  was  a  good  will  or  not.     The 


^m. 


mad  agreed  by  Ld.  Kenyon,  in  Doe  v.  Staph;  2  T.  Rep. 
Alchough  others  feem  to  doubt  whether  fuch  an  agree* 

while  refting  in  agreement,  though  it  bind  the  hufD.aad^ 
Weat  the  right  of  the  heir  at  law.  Sec  Peacock  v.  Monk^ 
"K.  191.  and  Ld.  Thurlow's  opinion  in  Hodj'den  v.  Lhjd^ 

"-534* 

£  a  counfol 
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coonfel  for  the  will  cited  many  authorities  from  the  civil 
lawy  and  (hewed»  that  among  the  Romans,  if  a  nian  had 
made  his  will,  and  was  afterwards  taken  captive,  fuch 
will  revived  and  became  again  in  force,  by  the  teftator*s 
repoffirfling  his  liberty.  But  it  was  obfervcd  on  the  other 
hand,  that  marriage  is  a  voluntary  a&,  but  captivity  it 
the  tSt€t  of  compulfion.  And  the  will  was  adjudged  not 
to  be  good. — And  in  the  cafe  of  Forfi  and  Hemblingt^  Mm 
30  &  31  EL  (4  Co.  60,  6 1.)  it  was  faid,  that  if  a  maa 
of  (ax\e  memory  make  his  will,  and  afterwards  becometh 
of  non-fane  memory,  this  is  no  countermand  of  the  will, 
becaufe  this  is  done  by  the  a£l  of  God  :  But  marriage  is 
the  voluntary  z8t  of  the  party,  and  amounteth  in  law  ttt 
'^  a  countermand  of  the  will  {k). 

But  yet  neverthelefs,  upon  the  licence  or  confent  of  the 
hufband,  the  wife  may  make  her  teftament  even  of  his 
goods.    Swin.  89* 

But  albeit  the  hufband  do  give  licence  to  his  wife  to 
make  a  will  of  his  goods ;  yet  he  may  revoke  the  famc^ 
not  only  at  the  making  of  the  will,  but  after  her  deatbg 
at  the  leaft  (Swinburne  fays)  before  the  will  be  proved. 
Swin*  89* 

Yet  nich  bis  confent  (Or,  Gibfon  fays)  (hall  be  ia«* 
plied,  until  the  contrary  do  appear ;  and  if  after  her  death 
he  doth  confent,  he  can  never  afterwards  diflent ;  and  if 
immediately  upon  the  death  of  the  wife,  he  difcourfes  and 
deals  with  the  executor  whom  ihe  hath  appointedy  as 
executor,  as  in  recommending  to  him  a  painter  for  e& 
cutoheons,  a  goldfmith  for  rings,  or  the  like,  this  is  a 
good  aflent,  and  makes  it  a  good  wilt }  and  tbo?  aftei 
fuch  afleut  given,'he  do  upon  the  fight  of  the  will  diflik^ 
It,  and  oppcfc  the  probate,  or  enter  a  caveat,  fuch  difi 
agreement  fhall  not  hurt  the  will :  and  when  there  is  ai 
exprefs  agreement  or  confent  that  a  wife  may  make  a  wiU| 
a  little  proof  will  be  fuflicient  to  make  out  the  continue 
ance  of  that  tonfcnt  sfier  their  death ;  but.it  is  neceflar] 
to  prove  a  difagntmtnt  made,  in  a  folemn  and  formw 
manner,  in  exprefs  words,  and  not  by  implication.  Gihf\ 
461,  2. 

« 

(k)  S.  P.  on  the  will  of  Catharine  Calver^  who  by  marnaM 
articles  between  her  ard  Dr.  Hibbins,  had  a  power  to  difprnl 
of  her  propeity  by  will  after  murrifigt  iublcquciit  to  the  articles, 
but  a  few  hoars  hifove  the  mantagi  Ihe  made  a  will,  which  was 
held  to  be  revoked  by  the  xnarriagc.  Doi  v,  Stapii^  a  7.  Ref 
684.  Ho^jfrn  V,  Lloydi'2  Brw.  534. 
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But  by  lord  Htrdwicke^  ia  the  cafe  of  Hinlef  and 
PtiltfSf  July  17,  1740.  l^ho*  a  feme  covert  has  power 
of  difpofing  of  a  fum  of  money  or  any  other  thing*  by  a 
writing  purporting  to  be  a  will  c  yet  after  the  wife's 
dcatht  the  proving  it  in  the  fpiritual  court  will  not  give  it 
the  Mtbority  of  a  will,  but  it  will  ftill  be  confidered  as 
an  inftrument  onlyt  or  an  appointment  of  fuch  fum  or 
other  cfaing  in  purfuance  of  tKe  power;  and  before  it  is 
proved  in  the  fpiritual  court  as  a  leftamentary  conveyance, 
tke  bofband  ought  to  be  examined  there  as  to  his  confent  j 
nor  fill  then  will  it  have  the  eSeSt  and  opers^tion  of  a  will. 

And  when  fuch  a  will  was  brought  to  the  prerogative 
court  to  be  proved  and  a  prohibition  was  prayed  for  the 
hufband  upon  this  fuggeftion,  that  the  teftatrix  was  a 
fcme  covert,  and  fo,  difabled  by  the  law  to  make  a  will^ 
it  was  granted  $  becaufe  tho'  the  hufband  may -by  cove-. 
aant  depart  from  his  right,  and  fufFer  his  wife  to  make  a 
will,  yet  whether  he  hath  done  fo  or  not,  fhall  be  deter« 
■ined  by  the  common  law.  Gihf.  462.  (l) 

If  a  woman  have  a  leafe,  an  eflate  by  extent,  the  next 
avoidance  of  a  church,  or  other  chattel  real ;  thefe  are. 
not  devcfied  out  of  her' into  her  hufbaud  by  marriage,  but 
in  cafe  (he  overlive  him,  they  continue  to  her  as  before, 
no  alienation  or  alteration  having  been  made  by  the  huf- 
band, who  had  power  to  difpofe  of  them  by  gift  in  his 
lifetime,  tho*  not  by  his  will :  yet  fuch  a  woman  in  her 
hafband's  lifetime  cannot  of  or  for  thefe  things,  without 
her  hulband*s  aflent,  make  an  executor  or  will ;  but  (he 
dying  before  him,  they  would  by  the  operation  of  law 
accme  to  him.    If^ent.  ig8.  Law  ofTeft.  32. 

Another  kind  of  goods,  or  rather  interefr,  a  woman 
may  have,  to  wit,  debts  or  things  in  action,  which,  as 
the  former,  are  not  devefted  out  of  her  by  marriage  into 
her  hufband,  nor  yet  can  ihe  thereof  make  an  executor 
without  her  hufband's  aficnt,  a! tho'  they  be  one  degree 
farther  from  the  hufband  than  the  f^id  chattels  real ;  for 
that  tho'  the  hufband  do  overlive  the  wife,  he  fhall  not 
be  iniitled  to  them,  as  to  the  former.  But  if  the  wife 
him  executor  of  thcle,  as  fhc  may;  or  if  after  her 
be  cakes  out  adminillration  of  her  goods,  then  he 

thereby  intitlcd  to  them.     Went.  1^9.   Law  of  Teft. 


(/)   FiJ.  infra,  Jcnkin  v.  miuhoBju 

Ei  But 
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But  it  is  faid,  if  a  woman  hath  pin-money  or  a  fepa« 
rate  maintenance  fettled  on  her.  and  (he  by  management 
or  good  houfewifry  faves  money  out  of  it,  Ihe  may  difpofo 
of  fuch  money  fo  faved  by  her,  or  of  any  je«reU  boug4it 
with  it,  by  writing  in  nature  of  a  wiU,  if  (he  die  beforo 
tier  huiband,  and  ftall  have  it  Jierfelf  if  (he  furvive  him, 
^nd  the  fame  (hall  not  be  liable  to  the  hu(bind*s  debts. 
^h.  1.  9$.    Vinir,  Baron  and  Feme.  R.  a.  i6.  (m) 

And  altho*  a  feme  covert  is  fo  entirely  under  the  power 
of  her'hufband,  that  (he  cannot  make  what  in  proprietjf 
of  fpeech  is  a  will;  yet  (he  may  make  what  is  called  an 
pppomtmiHt.    And  the  ufual  way  is,  for  the  intended  huf- 
band  to  enter  into  a  bond  before  marriage  in  a  penal  fum, 
conditioned  to  permit  his  wife  to  make  a  will,  and  to  dif4 
pofe  of  money  or  legacies  to  fuch  a  value,  and  to  pay 
what  (he  (ball  appoint,  not  exceeding  fuch  a  value  ;  and 
in  fuch  cafe,  if  afier  the  marriage,  and  during  the  cover* 
sure,  (be  makes  any  writing  purporting  her  wilt,  and  dtf*- 
pofes  legacies  to  the  value  agreed,  tho'  in  firidnefs  of  law 
ihe  cannot  make  a  will  without  her  hufband ;  yet  this  is  a 
good  appointtmnU  and  the  hufband  is  bound  by  his  bond 
to  perform  what  is  appointed.    Swin,  a.  94.  i  Vem.  244^ 
And  in  i  Mod.  ail.  it  is  faid,  that  the  hufband  may 
t>ind  himfelf  by  covenant  or  bond,  to  permit  his  wife  by 
will  to  difpofe  of  legacies,  and  this  will  be  fuch  an  ap* 
pointment  as  the  hufband  will  be  bound  to  perform  (it)  ^ 
yet  it  doth  not  operate  as  a  will,  neither  ought  it  to  be 
proved  in  the  fpiritual  court ;  for  the  property  paflc'th  from 
hinri  to  her  legatee,  and  it  is  his  gift:  And  therefore  if  the 
legatee  dieth  before  the  wife,  fuch  legacy  is  not  lapfedf 
for  this  in  flridnefs  is  only  the  execution  of  a  truft,  and 
the  executor  or  adminiflrator  of  fuch  legatee  (ball  be  in- 
fitkd. 

Bur  in  the  cafe  of  Jenkin  v.  ff'hiteboufe^  M.  31  G.  S. 
3y  lord  Mansfield  Ch.  J.  In  a  caufe  of  Rofs  v.  Etoer^  in 
frhanccry,  July  5,  1744;  There  was  a  power  to  a  feme 
povert  to  appoint  by  will.  And  the  lord  chancellor  held 
f:learly,  tho'  fuch  will  operates  as  an  appointment,  that  it 


(«)  And  in  Pettiplace  v.  Gorges,  1  Fez.jun,  ^6.  Ld.  Thor- 
Iqw  C.  held  that  a  wife  having  pcrfonal  property  fecored  to  he] 
fole  and  teparate  ufe^  took  it  with  all  thnc  incidents  of  property 
fnd  might  therefore  difpofe  of  it  and  its  produce  by  will'j  with* 
put  the  confent  of  he^  l^ufband. 

{^n)  Cro.  Car,  219.  Marriot  v.  Kinsman. 

mul 
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touft  be  proved  in  the  fpiritual  court ;  and  he  would  not 
proceed,  till  the  will  was  To  proved.  He  faid*  it  was  not 
material  for  him  in  that  cafe  to  confider  of  the  precife 
form  in  which  it  was  to  be  proved,  whether  by  a  {lri6l 
probate,  or  by  granting  adminiftration  with  the  appoint- 
ment in  nature  of  a  will  annexed ;  and  therefore  that 
point  was  not  entered  into ;  but  the  fad^,  that  the  paper 
was  her  will*  in  cafe  fhc  had  power  to  make  one,  tnuft  be 
eftabli(bed  by  the  ecclefiaftical  court ;  for  fuch  an  appoint- 
ment is  in  the  nature  of  a  will,  and  attended  with  all  the 
copfequences  of  a  wiih  And  as  to  the  point,  that  money 
difpofed  under  the  execution  of  a  power,  by  fuch  a  wil), 
fliouM  not  lapfe ;  this  was  fully  confidered,  and  contra- 
didedy  in  the  caufe  of  the  duke  of  Marlborough  v.  the 
carl  of  Carlijk  znd  others,  Nov.  26,  1750.  1  he  cafes 
that  have  been  tited  in  this  caufe  (hew,  tUat  adminiftra- 
tion  may  be  granted,  with  the  appointment  annexed  ; 
which  proves  it  to  be  teftamentary:  For  nothing  can  be 
auiexed  to  an  adminiftration,  but  a  teliamentary  dtfpo- 
fitioa  ;  which  is  proved  and  eftabliflied  bv  the  eccleiiaftical 
court  in  that  form  (0).  But  if  the  queftion  be,  Whether 
the  wife  had  a  power  to  make  an  appointm(?nt  in  the  na- 
tare  of  a  will,  and  thereby  to  deprive  the-hufband  of  an/ 
beaefit,  which  by  law  would  devolve  upon  him  in  confe* 
•Knee  of  her  death  ;  that  is  a  queftion  proper  to  be  ton- 
ifcfcd  at  law :  and  if  (he  had  no  fuch  power,  this  court 
iriU  grant  a  prohibition,     fiirr^tt;,  431. 

If  in  the  cafe  where  a  feme  covert  cannot  make  a  tefta- 
•ent  without  the  huft)and's  licence,  the  hulband  grants  a 
licence  to  the  wife  to  make  aieftamenc  of  a  certain  por- 
lioB  of  his  goods,  and  the  wife  fo  licenfed  doth  make  one 
leCament,  and  afterwards  another,  and  perhaps  a  third  or 
ffovth  ;  the  licence  (ball  be  underftood  of  the  laft  tetta« 
It,  and  not  of  the  firft.     Law  o/TeJi.  37. 

9at  if  a  feme  covert  is  extcutrix  to  fome  other  perfon, 
in  that  right  hath  divers  goods  and  chattels ;  thefe 


(«)  That  the  will  of  a  feme  covert  cannot  be  given  in  evi- 

till  it  has  been  proved  in  the  eccleiiaiUcal  court,  fee  alio 

V.  Fwjjftbt  2  Doug.  Rep.  707.  where  Lord  Mansfield  fays, 

flheccde^ftical  coi^rt  will  not  grant  probate,  the  proper  courfe 
to  appeal  to  the  delegates.  Mr.  Douglas  in  note  [f  150]  ib. 
Merves  that  the  regular  courfe  in  cafes  like  thifi,  is  fur  the 
jiritoal  court  not  to  give  prohate  of  the  will,  but  aiimini/t ration 
mk  the  will  as  a  tefUmentary  paper  annexed^ 

£  4  are 
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«re  not  devefted  out  of  her,  becaufe  flie  hith  tbem  not 
merely  to  her  o«n  ufe,  but  as  reprefentiog  the  perfon  of 
another:  and  therefore  in  this  cai(e  (Swinburne  fays)  the 
wife  may»  for  the  continuation  of  the  ezecutorfhip,  make 
an  executor,  and  confequentlv  a  teftament,  without  the 
confent  or  aflent  of  her  hufband.    Swin.  Sg.    Law  rf 

^fft'  34-  {P) 

But  this  rule,  that  a  feme  covert  executrix  may  make 

her  will  of  thofe  goods  whereof  (be  is  executrix,  is  re- 

firained  in  two  cafes : 

The  firft  is,  where  fhe  doth  npt  make  an  executor,  but 
bequeaths  the  goods  whereof  fhe  is  executrix,  by  devife  or 
legacy;  in  this  cafe  the  will  is  void,  becaufe  an  executor 
may  not  difpofe  of  the  goods  of  the  teflator  other  wife  than 
to  the  ufe  of  the  teftator,  to  the  payment  of  his  debts 
and  performance  of  his  will,  and  therefore  may  not  give 
or  devife  the  fame  by  legacy,  for  that  were  to  difpofe  of 
the  teftator*s  goods  as  if  they  were  the  proper  goods  of 
the  executor,  and  to  convert  the  fanoe  to  the  private  ufe 
of  the  legatee  and  not  the  uit  of  the  teflatbr.  But  when 
an  executor  doth  only  make  another  executor,  the  fecond 
executor  doth  ftand  chargeable  and  accountable  for  the 
diftribution  of  the  firft  teftator's  goods  to  the  ufe  of  the 
fame  teftator  as  did  the  former  executor,  and  is  not^  by 
the  laws  of  the  land  reputed  for  the  executor  of  the  exe« 
cutor,  but  of  the  former  teftator,  and  fo  is  not  a  legatee. 
Law  $f  Tift*  35,  36.     Swin.  90. 

The  fecond  is,  where  ftie  is  not  only  executrix,  but 
legatee  alfo,  and  hath  accepted  of  the  thing  bequeathed 
oot  as  executrix,  but  as  legatee;  and  in  this  caie  the  will 
of  the  feme  covert  is  alfo  void.  For  (he  taking  the  thing 
bequeathed  not  as  executrix,  but  as  legatee,  doth  thereby 
make  it  her  own  proper  ^oods,  and  confcquently  her  huU 
band's;  and  therefore  cannot  be  given  from  him,  wiib* 
out  his  licence  or  confent.  If  it  doth  not  appear  whe- 
ther  the  wife  took  the  thing  bequeathed  as  executrix,  or 
legatee;  it  ftiall  be  prefumed,  flie  took  it  as  exccutiix. 
Sxuin.  90.    Law  ofTeft*  36. 

And  altho'  a  feme  covei  t  being  executrix  may  make  her 
teftament,  and  appoint  an  executor  of  thofe  goods  which 
ihe  hath  as  executrix,  and  rot  as  legatee,  without  her 
hufband's  aiTent ;  yet  the  profit  and  fruit  which  arife  out 


U)  See  this  dofirine  agreed  by  Ld.  Tiiurlow  C.  in  Hfi4f'dom 
Y.  Llojd,  a  Bro,  543.  r/>j, 

of 


I 
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of  tbole  goods  which  Ibe  hath  as  executrix  during  the 
mirriige,  as  calves,  lambs,  and  Aich  like  profit  of  kine,  < 

Ikcep^  and  cacde,  do  belong  to  the  hufband,  and  not  to 
beiielf  as  executrix ;  and  therefore  fhe  cannot  make  her 
teftament  of  fucb  fruits  and  profit,  without  her  hufband*8 
approbation.    Swin,  90.    Law  of  Tift,  36. 

H»j^  G.  2.  King  and  Bittefwortb.  Mandamus  to  grant 
admioiftratioD  to  John  CuUqm^  ox  Joan  bis  wife.  Return ; 
that.bv  articles  before  marriage  it  was  agreed,  that  the 
wife  inould  have 'power  to  make  a  will,  and  difpofe  of 
her  leafebold  eftate;  that  purfuant  to  this  power,  (lie 
maiie  a  will,  and  her  mother  executrix,  who  has  dul/ 
proved  the  fame.  To  this  return  it  was  objeAed,  that 
ihe  might  have  things  in  a^iion  not  covered  by  the  deed, 
aad  the  hufband  was  in  all  events  intitled  to  an  admini- 
Iration  to  them.  On  the  other  hand,  it  was  infifted, 
that  with  the  coofent  of  the  hufband  (he  might  make  a 
will  \  and  here  is  his  confent  by  being  party  to  the  deed. 
Bat  by  the  court ;  a  general  confent  to  make  a  will  doth 
not  fecm  fufficient,  but  there  (hould  be  a  confent  to  that 
particular  will :  befides,  this  is  going  beyond  her  power, 
which  did  not  extend  to  the  making  an  executor.  This 
is  rather  an  appointment,  which  in  equity  will  controul 
the adminiftration  as  to  the  leafehold  cftate,  than  a  will: 
And  as  there  may  be  other  efFe£ts  not  covered  by  the  deed, 
die  return  is  ill,  and  there  muft  be  a  peremptory  manda- 
anis.    Stra*  89  x« 

8.  That  teftament  is  to  be  repelled,  which  is  made  up*  Prrf.in  un'ier 
00  juft  fear,  that  is,  fuch  a  fear  as  may  move  a  con-  feartncfluiut, 
ftant  roan  ;  as  the  fear  of  death,  or  of  bodily  hurt,  or  of 
ii^lbnment,  or  of  the  lofs  of  all  or  moft  part  of  one's 
gjO^ds,  or  the  like.  Whereof  no  certain  rule  can  be  de- 
Mnsed^  but  it  is  left  to  the  difcrecion  of  the  judge,  who 
ivgbt  not  only  to  confider  the  quality  of  the  threatnings, 
hRalfo  the  perfons  as  well  threatning,  as  threatned ;  in 
the  threatning,  his  power  and  difpofition  \  in  the  perfon 
threatned,  the  fex,  age,  courage,  pufilJanimity,  and  the 
Eke.  But  if  the  te(tatQr  afterwards,  when  there  is  no 
tudc  of  fear,  do  ratify  and  confirm  the  teftament,  ic 
faflncth  to  be  good  in  law.     Swin.  475,  476. 

If  a  man  makes  a  will  in  his  ficknefs,  at  the  over  im-        ' 
Mmuuty  of  his  wife,  to  the  end  he  may  be  quiet ;  this 
'kdl  be  £ud  to  be  a  will  made  by  reftraint,  and  (hall  not 
k^md.    Styl.  427.  [8  Vin.  Ab.  167.J 

Sat  if  the  perfon  who  makes  the  motion  be  not  any 
Injs  fufpeded,  and  it  alfo  appears  by  fome  conjedlures 

that 
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dbt  Ae  fick  periba  ha<l  a  defire  to  make  his  w31 :  In  this 
€iSi  the  trihunmr  is  good.   Law  rfTit^,  53.  (g) 

g-T, 

(f }  CinHans,  whillE  thej  dedare  that  force  md  kzad  ritms 
a  Wtil,  tolerate  thoCs  ailunng  uunners,  ind  that  eogagug  ad- 
ilfc6  bf  which  inArm  ceiiators  are  too  oftea  indoced  to  citinheTiK 
ttesr  iatmediate  heirs.  Dig,  2S.  5.  70.  ^  2-9.  6.  3.  Ca/.  6. 
^  3.  Jtfx^f  Ltk  4.  T'/r.  I.  Z>^.  IX.  but  with  two  cxcep- 
tioM:  I .  Uolefi  the  teilator  be  iaaaced  to|xiiake  his  will  bj  tiUe 
higgtBaota  and  Iks»  which  are  in  troth  a  (pcdts  of  fraoi ;  2. 
Unkfs  prajers  and  istreadea  be  fb  freqoecdf  repeated,  that 
^kef  operate  as  a  ibrt  of  force.  See  Som^  uhi  jMfra^  and  Stinm* 
imrm,  /#.  7.  $  4.  &  iS.  widi  the  aathoricies  cksre  azcd.  Whk 
ma  alib»  if  a  will  be  proved  to  hare  been  obtained  br  fradd  or 
lbrce»it  will  be  fet  afide  in  the  proper  court.  See  1  Cha,  Ref,  24* 
Htrkat  T.  LtwMM€St  8  FtM.  Akr.  165.  Q'sfs  t.  Tracy,  1  P. 
ITk/.  2S7.  ^nd  when  legacies  were  procured  bj  fraad«  die 
coort  of  cbancerj  has  in  manjr  caies  decreed  them  to  be  trofts. 
Tresiije  •m  Eq.  hj  Fmk.  Fol.  i.  /.  64.  Fal.  2./.  380.  Harheri 
V.  Lemmas,  i  Cha,  Rep.  1 3.  Errwmxj  alio  in  Ibme  cafes  afiied 
a  win,  efpedallj  if  it  appear  that  the  teftator  was  iblely  adoated 
by  an  almoft  iidoperable  millake,  which  has  made  him  negle^ 
the  perfbnnaace  of  tboie  orgent  doty ;  for  the  prefomptioii  is, 
that  had  be  doc  been  led  into  an  error,  be  could  not  thos  have 
willed.  And  this  is  the  cafe  mentioned  by  Cicero  in  ius  tm- 
tiie  di  Ormitre^  Lib*  1.  r.  38.  and  quoted  by  Grodos  di  J-  Bm 
&  P.  2.  9.  6.  and  by  Lord  Mansfield  in  Brmdy  ▼.  Cm^it^ 
2  Dou^,  Rip,  39.  *<  What  caufe,  fays  Cicero,  coold  be  of 
greater  moment  dian  that  of  the  ibldier,  who^  ^eath  being 
anaoonced  at  home  by  a  faife  meflenger  firom  the  army,  the 
fiuher  belieiing  the  report,  altered  his  will,  appointed  aaocbcr 
peribn  his  heir,  and  died  V*  Tlie  afair  was  brought  before  the 
centnmrirs  when  the  foldier  retnmed  home  and  foed  fSor  his  pa-> 
leraal  inheritance,  as  a  Iba  pafled  over  in  his  father's  wilU  aaae. 
ly  the  queftion  of  civil  law  in  that  caofe  was,  <<can  a  foa  bedif- 
tpherited  of  his  paternal  goods,  whom  his  &ther  has  neither  ap* 
pointed  heir  by  his  teftament  nor  difinherited  by  name  ?'*  The 
uft  reafon  mendoned  by  the  anthor  would  have  been  fuffidest  to 
annul  the  will  as  tefiametaam  imoffuiofum^  by  the  civil  law,  but 
the  irrf  which  induced  the  father  to  alter  his  will,  feems  alfo 
10  be  relied  on  by  Cicero,  and  it  is  in  this  view  of  the  caie  that 
the  paifage  is  quoted  by  the  two  latter  great  authorities.  It 
nuft  however  be  very  difficult  to  eftablifli  by  evidence,  except 
in  a  caie  equally  ftrong  with  that  here  put,  that  any  alleged 
error,  falfe  rumour>or  mifreprefentation  operated  fo  irrefiftiMy 
00  the  mind  of  a  teftator  as  to  be  the  ible  efficient  caufe  that 
induced  him  to  niake  or  tp  alter  his  will  in  a  particular  man* 
per*    Aad  perhaj^  focb  a  prcfoippuon  would  not  be  fuftaioed^ 
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9.  T.  1725.     StephenUtt  and  Gardintr.      A  bill  was  ^*^^  «*«»«; 
Wought  to  fee  afidc  a  will  relating  to  a  perfonal  cftatc  ^«»«^  *»y  *'••*• 
only,  and  to  ftay  the  probate  thereof,  fetting>  forth  that 
the  will  was  gained  by  fraud,  and  by  mifreprefenting  the 
plaintiffs,  who  were  the  half  brothers  and  fifters  of  the 
teftatrix ;  and  alleging,  that  the  will  was  falfely  read  to 
her  ;  and  fetttng  forth  divers  in^ances  of  fraud,  on  the 
part  of  the  defendants,  in  procuring  this  will.     The  de- 
fendants, as  to  that  part  of  the  bill  which  fought  to  fet 
slide  the  will,  and  to  ftay  the  proceeding,  demurred  to  the 
jurifdiAion  of  the  court ;  forafmiich  as  upon  the  face  of 
the  bill  it  appeared,  that  the  plaintiffs  were  improper  to, 
foe  here,  in  regard  the  fpiritual  court  had  the  proper  cog- 
nizance of  wills  relating  to  perYonal  eftates,  and  could 
determine  fraud  concerning  them.    After  which,  motions 
were  made  before  the  lords  commii&oners  and  the  lord 
chancellor  King  for  an  injundion.     But  the  court  was 
againft   it:    for   the  fpiritual  court  hath jurifdi£tion  of 
fntid  relating  to  a  will  of  a  perfonal  eftate,  and  can  ex- 
aaiine  the  parties  by  allegation  touching  this  fraud,  and 
if  the  will  w^s  falfely  read  to  the  teftatrix,  then  it  is  not 
kerwill.    %P.WilLi%f>. 

T.  1686.    jfrcbiT  and  Mdfi.    The  teftator  when  in 
perfeA  health,  had  made  his  will,  and  thereby  gave  to 
the  fiainiiff  Jlrtbir  his  nephew  the  greateft  part  of  his 
perfonal  eftate,  to  the^value  of  50001.     But  one  Bridgit 
tmiptum^  his  maid  fervant,  had  in  his  (icknefs  prevailed 
upon  him  to  make  another  will,  and  to  marry  her  a  week 
before  his  death,  when  he  lay  in  his  tick  bed,  at  fix  of  the 
dock  at  night,  tho'  it  was  really  proved  by  two  minifters, 
that  flie  was  a  year  before  a£lually  married  to  the  defend- 
•ot  Mtffi^  and  was  then  his  wife,  and  that  Mojft  pro- 
Cored  the  licence  for  the  marriage  of  the  teftator  to  Brid^^ 
SI  and  this  will  being  fet  up  by  MoJft  (executor  to 
M^/f),  tho'  it  appeared  that  there  was  as  grofs  a  prac- 
tk9  as  could  be  in  the  gaining  the  will,  the  teftator  being 
M«  compos  mentis  both  at  the  time  oi  making  the  will, 
aodalfo  at  the  time  of  the  fuppofed  marriage,  and  that  in 
'  his  health  he  knew  that  Moji  and  Bridget  were  married, 
Md  dixt  Bridgit  fupprefled  the  iirft  will  \  yet  that  will  fo 


^     T- 


,  :^  a  cafe  where  the  error  was  equally  unavoidable,  and 

.  lie  intention  of  the  teftator  equally  apparent,  as  well  as  his  duty 

■tyally  argent,  with  thofe  of  the  father  abovementioned.    See 

Ai&mv.  Robert  Si  3  C^.  Ca.  61.  and  James  Sy  Greaves,  z  F. 
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Set  iqs  ('cuig  proved  in  the  prerogadTe  court,  aad  the  mat* 
ter  in  qae£on  rdatiog  only  to  a  pcriiMial  dbuc^  tbe  lord 
chancellor  was  of  opinion,  that  whilft  the  probate  ftood^ 
tbe  macter  was  not  examinable  in  chancery ;  and  tfao'  tbe 
Irand  was  fully  proved  and  opened  to  him,  be  would  not 
hear  any  proofs  read,  but  difmified  tbe  bill.  2  Fenu  8.  (r) 

Bnt  tfao'  a  will  g^ncd  by  fraud,  and  proved  in  tbe  fpi* 
ritual  court,  is  not  to  be  controverted  in  equity ;  yet  if 
tbe  party  claiming  under  fucb  a  will  comes  for  equity  ia 
tbe  court  of  chancery,  he  fhaJl  not  have  it.    2  Fnw.  76* 

M»  1715*  GoJ/i  and  Tratj.  it  being  urged,  that  a  will 
concerning  land  is  only  triable  at  common  law,  and  that 
tbe  party  there  may  take  advantage  of  any  fraud  or  im« 
pofition  on  the  teftator,  and  therdfore  not  proper  to  be 
examined  into  or  fet  afide  in  equity  upon  pretence  of 
firand  or  furprife;  tbe  lord  chancellor  held,  that  there 
might  be  fraud  in  obtaining  a  will  that  might  be  rdiev^ 
able  in  equity,  and  of  which  no  advanuge  could  be  ukea 
at  law;  as  if  a  man  agree  to  give  the  teftator  2000L  in 
bank  bills,  if  be  will  devife  his  eftate  to  him,  and  on  the 
delivery  oif  fucb  bills  makes  his  will,  and  devifeth  his 
eftate  unto  him,  and  the  bills  prove  to  be  forged  or  coun» 
terfeiied.    2  Krrii.  700. 

But  in  tbe  cafe  of  Branjbj  and  Kerriigi^  July  28, 1728  s 
in  tbe  boufe  of  lords,  it  was  decreed,  tbat  a  will  of  a  real 
eftate  could  not  be  fet  aiidp  in  a  court  of  equity  for  fraud 
or  impoiition,  but  muft  be  tried  at  law  on  Dnnfsvit  vet 
MHf  being  a  matter  proper  for  a  jury  to  inquire  into^ 
Ztow  of  Tift.  6o.  Vin.  Devife.  Z.  a. 
Vttkmt  f>eaf  lo.  Thofe  who  are  deaf  and  dumb  by  nature,  cannot 

•M  tfumb*  make  any  kind  of  teftameot  or  hft  will ;  unlefs  it  do  ap« 

X^ear  by  fufficient  arguments,  that  fucb  perfon  underftand- 
eth  what  a  teftament  meaneth,  and  that  he  hath  a  deiire 
to  make  a  teftament :  for  if  he  have  fuch  underftanding 
and  defire,  then  he  may  by  figns  and  tokens  declare  his 
teftamenu  Swin.  95. 
BUn4«  If*  Dr.  AylifFe  fays,  generally,  that  perfons  who  are 

blind  cannot  make  their  wills.    jl^U  Par.  531. 

But  Dr.  Swinburne  fays,  be  that  is  blind  may  make  a 
nuncupative  teftament,  by  declaring  his  will  before  a  fuf* 
ficient  number  of  wirnefles.  And  he  may  make  his  tefta- 
ment in  writing,  provided  the  fame  be  read  before  wit* 
nefies,  and  in  their  prefence  acknowledged  by  the  tefta- 


(r)   Vid.  infra%    Probate^  7.  H  23, 

10  ton 
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for  for  his  laft  will.  Bat  if  a  writing  were  delivered  to 
the  teftator,  and  be  not  hearing  the  fame  read,  acknow- 
ledgcd  the  fame  for  his  will,  this  would  not  be  fufficient; 
for  it  may  be  that  if  he  (hould  hear  the  fame  read,  he 
would  not  acknowledge  the  fame  for  his  will.    Swin.  96* 

And  it  feemeth  beft,  that  it  be  read  over  to  the  teftator, 
and  approved  by  him,  in  the  prefence  of  all  the  fubfcrib* 
ing  witnefies  ;  and  this  the  civil  law  did  exprefsly  re- 
quire in  the  cafe  of  a  blind  man's  will :  But  in  England 
this  ilriAnefs  feemeth  not  to  be  precifely  requifite,  if  there 
ihall  be  otherwife  fatisfa£tory  proof  before  the  court  that 
the  identical  will  was  read  over  to  him,  altho'  it  was  not 
in  their  prefence :  And  fometimes  the  fingle  oath  of  the 
writer  bath  been  allowed  fufficient  by  the  court  of  dele* 
gates,  to  prove  the  identity  of  the  will. 

And  what  precautions  are  neceflary  for  authenticating 
a  Mind  man's  will,  feem  in  like  degree  requifite  in  the 
cafe  of  a  perfon  who  cannot  read.  For  tho'  the  law  in 
other  cafes  may  prefume,  that  the  perfon  who  executes  a 
will  knows  and  approves  of  the  contents  thereof;  ye( 
that  prefamptionr  ceafeth,  where  by  defeat  of  education  he 
cannot  read,  or  by  fitknefs  he  is  incapacitated  to  read  the 
will  at  that  time. 

12.  Whofoever  is  lawfully  convi£led  of  high  treafon,  Traytor« 
by  verdiA,  confeffion,  outlawry,  or  prefentment ;  befides 
Ae  krfs  of  his  life,  fhall  forfeit  to  the  king  all  his  goods 
and  chattels,  and  all  fuch  lands  tenements  and  heredita- 
ments as  he  (hall  have  in  his  own  right,  ufe,  or  pofled 
fioD,  of  any  eftate  or  inheritance,  at  the  time  of  fuch 
treafon  committed,  or  at  any  time  after  ;  and  fo  confe* 
quently  is  inteftable.  Infomuch  that  traytors  are  not 
only  deprived  of  making  any  teftament,  or  other  kind  of 
hft  will,  from  the  time  of  their  conviction;  but  alfo  the 
leftament  before  made  duth  by  reafon  of  the  fame  con« 
vifiion  become  void,  both  in  refpedt  of  goods,  and  ajfo 
in  tefycGt  of  lands  tenements  and  hereditaments.    Swin. 

97- 

Bat  if  any  perfon,  being'  attainted  of  treafon,  obtain 
die  king^s  pardon,  and  be  thereby  reftored  to  his  former 
dbte  ;  then  may  he  make  his  teitamcnt,  as  if  he  had  not 
been  convided  :  or  if  he  make  any  before  his  convi£lion 
and  condemnation,  the  fame  by  reafon  of  fuch  pardon  re^ 
tOfcreth  its  former  force  and  tffcA.   Swin.  97. 

But  if  a  traytor  hath  goods  as  executor  to  another,  the 
are  not  forfeited :  whence  it  follows,  that  of  fuch 
|BDda  be  may  make  his  will*     Swin.  97. 

13.  If 
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fdoa.  1^.  If  any  perfon  be  condemned  of  felonyt  he  ought  M 

fufFer  death,  and  the  king  ihall  have  all  his  goods,  where» 
foever  they  be  fouhd.  And  if  he  have  any  freehold,  it 
fhall  forthwith  be  feized  into  the  king's  hands,  and  be 
fliall  have  the  profit  thereof  by  the  fpace  of  a  year  and 
a  day,  and  alfo  wafte ;  and  after  the  king  hath  had  the 
year,  day^  and  wafte,  the  land  (hall  be  reftored  to  ibt 
chief  lord  of  the  fee.  Felons  therefore  lawfully*  con* 
vidled,  cannot  make  any  teftaments,  or  other  difpolidonSi 
of  any  goods  or  lands;  becaufe  the  law  hath  difpofea 
thereof  already.     Swin.  q8. 

But  a  pardon  refioreth  them  to  their  former  eftate* 
*  Swin,  98. 

Feloiefe.  14-  ^^  ^  ^^^  ^^  willingly  kilt  himfelf,  his  teftament 

(if  he  made  any)  is  void,  both  concerning  the  appoint* 
ment  of  the  executor,  and  alfo  concerning  the  legacy  or 
bequeft  of  any  goods ;  for  they  are  confifcate*  SwtHm 
106. 

But  If  the  teftament  be  of  lands,. It  feemeth  !t  is  not 

void  ;  becaufe  a  felo  de  fe  doth  not  forfeit  any  lands  of 

inheritance,  for  no  man  can  forfeit  his  lands  without  aa 

attainder  by  courfe  of  law.    3  Injl.  55. 

^)^ii,,.  I  j.  An  outlawed  perfon  is  not  only  out  of  the  king's 

protection,  and  out  of  the  aid  of  law,  but  alfo  all  his 
goods  and  chattels  are  forfeited  to  the  king  by  means  of 
the  outlawry,  altho'  he  were  outlawed  but  in  an  a&Ioa 
perfonal ;  and  altho'  the  ^QXon  were  not  juft,  nevertbe- 
lefs  his  goods  and  chattels  are  forfeited,  by  reafon  of  bis 
contempt  in  not  appearing  :  and  therefore  he  that  is  out« 
lawed  cannot  make  his  teftament  of  his  goods  fo  forfeited* 
Swin.  107.  .  . 

Howbcit  it  feemeth,  that  he  who  Js  outlawed  in  an  ac« 
tton  perfonal,  may  make  his  teftament  of  his  lands  }  for 
they  are  not  forfeited.     Swin.  107. 

Alfo  a  mtn  outlawed  in  a  perfonal  aftion  may  in  fome 
cafe  make  executors  ;  for  he  may  have  debts  upon  coni«» 
trafl  which  are  not  forfeited  to  the  king  :  and  thofe  ex*. 
ecutors  may  have  a  writ  of  error  to  reverfe  the  outlawry* 
Cro.  EL  831. 
Excopmuiucate.      i6.  It  feemeth  to  be  the  better  opinion,  that  an  excom* 

municate  perfon  may  make  a  teftament :  unlefs  he  beex^ 
communicate  with  that  great  curfe,  which  is  called  ana« 
thema,  which  is  not  to  be  inflided  but  upon  great  caufe» 
with  great  deliberation  and  folemnity.    Swin.  lO* 

And  in  this  cafe  (of  the  greater  excommunication,* US 
k  ieet&eth)  lord  Coke  obfcrves,  that  an  cxcooiaiuniai* 

ti(A 
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tion  is  a  greater  difability  than  an  outlawry ;  for  if  a 
plaintiff,  who  is  an  executor,  be  outlawed,  his  outlawry  , 
cannot  be  pleaded  to  difable  him  from  proceeding  in  the 
fuit,  becaufe  it  is  in  the  right  of  another;  but  if  he  is 
excommunicate  it  is  otherwife,  becaufe  every  man  that 
ronverfcch  with  fuch  a  perfon  is  excommunicated  him- 
felf.  I  /ff^.  134-  That  is,  afcer  he  is  denounced  ex- 
communicate, and  they  are  admoniflied  not  to  converfc 
with  bim*     JfyL  Par.  266. 

//.  Of  what  things  a  will  may  he  made. 

I.  Lord  Coke  fays,  at  the  common  law  (by  which  he  i^tAu 
ou!l  be  underftood  to  (ignify  the  common  law  fince  the 
conqueft)  no  lands  or  tenements  were  devifable  by  any 
laft  will  and  teftament,  nor  ought  to  be  transferred  from 
one  €0  another,  but  by  folemn  livery  of  feifin,  matter  of 
record,  or  fufficient  writing ;  but  by  certain  cuftoms  in 
bmt  boroughs  tney  were  devifable.     i  Inji,  iii.  (x) 

But  ahbo'  lands  might  not  be  difpofed  by  will,  yet  a 
device  was  found  out,  and  a  diAin£lion  made  between  the 
bnd  and  the.  ufe  and  profits  of  the  land,  whereby  feoff- 
ments to  ufes  came  in  practice ;  by  virtue  whereof  a  per-^ 
Ion  might  difpofe  of  the  profits,  tho'  he  could  not  dif« 
pofeof  the  land  itfelf.    JVright^s  Tenures^  17a. 

And  the  way  was  this :  They  conveyed  their  full  eftatet 
of  their  lands  to  friends  in  trufl,  properly  called  feoffees 
in  truft  \  and  then  they  would  by  their  wills  declare, 
how  their  friends  fhould  difpofe  of  their  lands ;  and  if 
thofe  friends  would  not  perform  it,  the  court  of  chancery 
was  tu  compel  them  by  reafon  of  trufl ;  and  this  trxifl: 
was  called  the  ufe  of  the  land,  fo  as  the  feoffees  had  the 
land,  and  the  party  himfeU  had  the  ufe;  which  ufe  was 
in  equity  to  take  tne  profits  for  himfelf,  and  that  the 
feoffees  (bould  make  fuch  an  eflate  as  he  (hould  appoint 
them  ;  and  if  he  appointed  none,  then  the  ufe  (hould  go 
to  the  heir,  as  the  eilatc  itfelf  of  the  land  (hould  have 
done;  for  the  ufe  was  to  the  eftate,  like  a  (hadow  foU 
lowing  the  body.     Lord  Bacon's  Vfg  of  the  LaWf  152. 


i«» 


(f)  Thif  principle  of  the  common  law  may  perhaps  be  traced 
manners  of  the  ancient  Germans,  of  whom  Tacitus  ob- 
:    Hertdes  fucceffoTifyut  fui  cuiqut  liberie    Nullum  teftamem* 
i  n^m/unt  pr9Xtmus  grmdus  in fucceJJiQne  fratres » fatruki 
De  Mnih,  Gtrm^  c.  zo. 

a  But 
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But  by  this  courfe  of  puttingilands  into  ufe,  there  wer0 
many  inconveniences ;  as,  namely,  a  man  that  bad  caufe 
to  fue  for  his  land,  knew  not  ag^inft  whom  to  bring  bis 
adion,  nor  who  was  owner  of  it ;  the  wife  was  defrauded 
of  her  thirds ;  the  hufband  of  being  tenant  by  curtefy  ; 
the  lord  of  his  wardlbip,  relief,  heriot,  and  efcheat ;  the 
creditor  of  his  extent  for  debt ;  the  tenant  of  his  leafe : 
for  thefe  rights  and  duties  by  the  law  were  due  from  him 
that  was  owner  of  the  land  and  none  other,  which  wat 
now  (he  feoffee  of  trull ;  and  To  the  old  owner,  which  we 
call  the  feoffor,  fhould  uke  the  profits,  and  leave  the 
power  to  difpofe  of  the  land  at  his  difcretion  to  the  feof* 
fiee ;  and  yet  he  was  not  fuch  a  tenant  as  to  be  feifed  of 
the  land,  fo  as  his  wife  could  have  dower,  or  the  lands 
be  extended  for  his  debts,  or  that  he  could  forfeit  it  for 
felony  or  trci^fon,  or  that  his  heir  could  be  ward  for  it, 
or  any  duty  of  tenure  fall  to  the  lord  by  his  death,  or  that 
he  could  make  any  leafes  of  it.    Bac.  153. 

Which  frauds,  by  degrees  of  time  as  they  increafed, 
were  repi'edied  by  divers  llatutes ;  as  namely,  by  a  (latute 
ef  the  i  ff,  6*  and  by  another  of  the  4  //•  8.  it  was  ap« 
pointed,  that  the  zStion  may  be  tried  againfl  him  which 
taketh  the  profits,  which  was  the  cefit^  que  u/eihy  z  fta« 
tute  made  in  the  i  R*  ^.  leafes  and  eftates  made  by  cefity 
qui  ufe  are  made  good,  and  eftates  by  him  acknowledged; 
by  a  ftatute  in  the  4  H.  j.  the  heir  of  cejluy  que  ufe  was 
to  be  in  ward ;  and  by  a  Itatute  in  the  16  /^  8«  the  ford 
was  to  have  relief  upon  the  death  of  any  cejluy  que  ufe. 
Bac.  153, 

Which  frauds  neverthelefs  multiplying  daily,  in  the  end 
in  the  27th  year  of  king  Hen.  8.  the  parliament  parpof- 
ing  to  take  away  all  thofe  ufes,  and  to  reduce  the  law  to 
the  ancient  form  of  conveying  of  lands  by  publick  livery 
of  feifin,  fine  and  recovery,  did  ordain,  that  where  lands 
were  put  in  truft  or  ufe,  there  the  pofleffion  and  eftatc 
fhould  be  prelently  carried  out  of  the  friends  in  trufl, 
and  fettled  andinvefted  on  him  that  had  the  ufes,  for  fuch 
term  and  time  as  he  had  the  ufe.    Bac.  153,  154. 

And  by  this  ftatute  of  the  27  H.  8.  the  power  of  diC- 
pofing  land  by  will,  is  clearly  taken  away  amongfl  thofe 
frauds :  whereupon  in  the  32  H.  8.  another  flatute  was 
made,  by  which  it  is  enadted,  that  every  perfou  hamng 
any  maners  lands  tenements  or  hereditameuts,  holden  infecagt 
er  of  the  nature  offocage  tenure^  /hall  have  full  and  free  literif  , 
power  and  authority^  te  give  dffprfe  will  etnd  dtvefe^  as  weU    ; 
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ij  his  laft  will  and  teftamint  in  writings  as  •therxvifs  bi  any  * 

afi  :r  a^s  lawfully  executed  in  his  life^  all  his  f aid  manors 
Tanis  tenements  or  hereditaments^  or  any  of  them^  at  his  free 
Will  and  plcafure. 

And  in  the  f4me  ftatute  there  are  feveral  rc({ri(9ions 
and  limitations  with  regard  to  thedeviringof  lands  holdcn 
bj  hnghts  fervice ;  which  were  further  explained  by  the 
Satuie  of  tnc  34  's^  35  //^  8   r.  5. 

And  finally,  by  the  ftdtuie  of  the  12  C,  2.  c.  25.  te- 
Dorcs  by  knight's  fervice  were  ahoMfhcd,  and  all  tenures 
turned  into  Free  and  common  roca;£c. 

-So  that  now  a  man  may  by  his  will  diTpofe  of  his  whole 
landed  property^  except  his  copyhold  and  other  cuflom- 
iry  lances,  which  are  devifable  or  not,  according  to  the 
cuftoro  of  the  refpL'£live  minors.  And  generally,  a  de- 
vife  of  copyhold  will  not  paff,  without  a  furrender  to 
the  ule  of  the  will. 

But  in  cafe  of  a  chitd^  or  widoWy  it  is  otherwife ;  for  a 
court  of  equity,  in  favour  of  thefe,  will  fupply  the  de« 
fbfi  of  furrender.    2  Fezey^  58a. 

So  alfo  where  there  is  a  gener:il  devife  of  real  eftate 
to  pay  dibts^  and  there  is  no  teal  efiate  but  copyhold  ;  the 
court  will  fupply  the  defoA  of  furrender  for  the  benefit  of 
creditors.    //. 

Alfe  where  a  copyhold  is  in  the  hands  of  trujlees ;  the 
perfofi  for  whom  the  lands  are  holden  in  truft  may  devife 
the  fame  without  i'arrender :  becaufe,  the  Icg^l  eftate  be- 
ing not  in  him  but  in  the  trullccs,  he  cannot  furrender* 
1  dUt.  38.     I  Ve%.  489. 

And  altho'  the  court  will  fupply  the  dcfeft  of  a  fur^ 
render  for  the  benefit  of  children  ;  yet  the  rule  doth  not 
extend  to  grand  children^  or  to  a  natural  child^  and  con- 
fequenily  not  to  any  more  diiiant  iciadrcd.  2  Ve%^  582. 
iWiifin^  161. 

And  where  a  man  feifed  of  copyhold  lands,  furrenders 
the  fame  to  the  uCe  of  his  will,  and  executes  a  will,  al- 
Ao'  it  is  not  attefled  by  any  witnerfles,  yet  ic  (hdll  diret^t 
the  ufes  of  the  furrender  ;  for  the  claule  in  the  flatute 
which  requires  the  teftatoi's  (igning  in  the  prefencc  of 
duee  witneflcs,  is  confined  only  to  fuch  eflatcs  .i<;  pufs  by 
Ae  ftatuce  of  wills  of  the  3f  C^""  35  //.  8.  which  doth  xioc 
OHmI  to  copyhold.    2  Atkym^  37. 

{Where  lands  encumbcfcd  are  devifcd,  vid»  pajf,  PiVf^ 
rfligaciis^  10.  in  note  (/).]  2.  By 


Jji)  A  man  inayT.lfo  devife  a  mere  poflibility  when  coupled 

uii  an  interei!*  or  executory  devife,    Jcnes  v.  Roe  tn  Error, 

Vol.  IV.  f  3  r. 
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Ltndi  to  chtri*       2.  By  the  Q  G.  2.  c.  ^6*    Nt  monors^  landti  teni$HemU^ 
itbie  0^1  .        rents^  advewfons^  or  otbirhenJitamints,  corporeal  §r  inc§rpo^ 

naif  whatfoever ;  nor  anyfum  orfums  of  momy^  goods^  coat" 
jtihj  flocks  in  tbi  public  fundsy  jicurities  for  momy^  or  any 
other  perfonal  eflate  wbatfoevir^  to  bo  laid  out  or  diJpofodofsH 
tbi  purcoaji  of  any  lands  tonrrontt  or  biriStamints^  Jbail  bo 
given  or  appointed  by  tvill^  to  any  per  fen  or  perfons^  bodies 
politick  or  corporate^  or  otberwife^  for  any  eflate  or  interefl 
wbatfoever^  in  trufl^  or  for  tbe  benefit  of  any  cbaritabU  ufes: 
but  tbe  fame /ball  be  done  by  deed  indent ed^  twelve  months  at 
,  leafi  before  tbe  deatb  of  tbe  donor ^  to  be  inroUed  within  fix 

months  after  the  execution  in  the  high  court  of  chancery ;  and 

the  fame  to  take  effeSl  immediately  after  the  execution  fer  the 

charitable  uje  intended  («)• 

tft«te  por  Mcer       3*  By  the  ftatute  of  the  29  C.  2.  c.  3.    Any  eflate  pur 

^*  auter  vie  Jhall  be  devifahle  by  a  will  in  writing,  flgne4 by  the 

party  Jo  devifing  the  fame  j  or  byfome  other  per  fan  in  hispre* 
fence  and  by  his  exprefs  direQiens^  attefled  and  Juhfcribed  in 
the  prefence  of  the  devifor  by  three  or  more  witnejjes  i  and  if  no 
fuch  devife  thereof  be  made^  the  fame  fball  be  chargeable  in  tbe 
hands  of  the  hiir^  if  it  Jhall  come  to  him  by  reafon  ofajpicied 
occupancy^  as  affets  by  defcent^  as  in  cafe  of  lands  infeeflm" 
pie ;  and  in  cafe  there  be  nofpecial  occupant  thereof  it  Jhall 
go  to  the  executors  or  adminijtrators  of  the  party  that  bad  the 
€jlate  thereof  by  virtue  of  the  grants  and  Jhall  be  ajjets  in  their 
hands,    f.  I2. 

Pur  auter  vie']  That  is,  being  held  by  leaie  during  the 
life  of  anothei-  perfon  {w). 

Special 


5  7*.  Rep.  88.  for  the  nature  of  which,  vid.  infra,  c.  emd  a"j. 
Alfo  lands  articled  to  be  bought  before  pofleffion.  Greeuhill  v* 
Grteuhill,  2  Fern.  679.  3  P,  IVms.  169.  As  to  what  words  will 
pafs  a  fee  fimplci  or  an  eftate  for  life,  *wd.  itf^a.  Form  and 
manner,  13. 

(u)  See  iSBottnuiitt. 

\*w)  Thele  eltaces  are  freehold  iotere(b»  but  they  are  not 
entailable  within  the  ilatute  de  donis,  and  therefore  no  coamoa 
recovery  can  be  fufFered  of  them,  but  the  perfon  who  would 
have  been  tenant  in  tail,  had  the  elbite  been  an  inheriunoe,  y 
entitled  to  the  abfolute  ownerfhip,  and  may  defeat  the  remain- 
ders, by  fome  aa  inter  vivos f  or,  as  Jt  would  feem,  by  his  wBt 
alone.  See  Doe  on  tbe  dem.  of  Blake  V.  Luxton,  6  T.  Rep.  189* 
Grey  v.  Mantiock,  ib.  and  Blake  r.  Blake,  3  F.  Wms.  to.  in  m^. 
Thefe  eftates  are  frequently  de? ifed  for  life  with  remainder  over, 
in  which  cafe  Ld.  Hardwicke  has  obfer? ed«  that  the  intent  of 
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Sficial Bccupant]  A  fpccial  occupant  is^  where  an  eftate 
for  life  is  made  to  a  man  and  his  heirs  ;  in  fuch  cafe,  the 
Eeir  fliall  have  the  eftate,  after  the  deceafe  of  his  anceftor,  ' 


theiefbtor  always  is  that  the  leafes  (hall  be  renewed.  Vemeyy, 
Vtrney^  I  Ve%,  43O.  But  by  Ld.  Thurlow  C.  where  an  e/Ute 
of  limited  duration  is  given  to  oiie  for  life,  the  intent  is  to  give 
him  whatever  it  (hall  produce  during  his  life,  and  in  that  cafe, 
tm^efs  there  are  ftrong  exprcfiions  to  (hew  a  (contrary)  inten* 
tioQt  the  court  caniiot  compel  him  to  renew.  Stom  v.  Tbeed^ 
%  Br;  243.  But  if  he  renews^  he  (hall  not  renew  for  his  own 
yfe  alone,  but  (hall  be  a  truftee  for  the  remainder -man,  who  on 
his  paj-t  (hall  contribute  towards  the  expence  of  the  renewal. 
And  the  oueKion  has  been;  in  what  proportion  ?  MThere  both 
parties  taldng  were  alive»  the  tenant  for  liffe  has  tifually  been 
direAed  to  pay  one  third,  and  the  remainder- man  the  other  two 
thirds.  Hot  this  rule  appears  to  have  been  difapproved  of  by. 
Ld.  Macclesfield  and  by  Ld.  Thnrlow,  and  feems  ill  calculated 
10  make  the  films  contribqted,  in  every  in(lance,  sroportionablo 
10  the  benefit  acquired.  Where  the  tenant  for  lire  has  renewed 
and  diet«  the  time  he  has  adually  enjoyed  the  eftate  may  be 
confidercd  in  (ettling  the  proportion  between  his  reprefentativei 
and  the  remunder-man.  Thus  lands  in  mortgage  being  de* 
tiled  xo  J  far  life»  remainder  to  B  and  his  heir»»  J  entered 
iad  bought  np  the  mortgage,  taking  an  affignmeiit  in  trufiees 
kaines  and  died.  B  the  remainder-man  preferred  his  bill 
againft  the  defendant  the  repre(entative  of  A,  to  redeem  the 
■Kirtgage,  and  his  couniel  infilled  that  he  ought  to  pay  bat  two 
cbirds  of  what  wa^  due  on  the  mortgage,  and  the  other  tUrd 
daght  to  be  allowed  by  the  defendant,  by  reafon  that  the  tenant 
lor  life  enjoyed  the  profits  during  his  life ;  but  the  court  faid, 
that  if  the  remainder-man  had  come  to  redeem  in  the  lifetime 
of  the  tenant  for  life,  then  he  (hoiild  have  allowed  a  proportion 
of  the  money  with  refped  to  tHe  value  of  the  refpedive  e(hites 
ftfcfae  tenant  for  life  and  remainder-man ;  but  he  being  now 
lead,  and  having  enjoyed  the  eftate  but  one  year  only,  the 
defendant  mnft  make  an  allowance  only  for  the  time  that  ji 
tajofcd  the  e(Ute.  Cfyat  v.  Ba/te/ou,  i  rern.  4  04.  Where 
kafts  renewable  and  direded  by  the  will  to  be  renewed,  were 
fivcQ  together  with  the  reft  of  the  perfonal  eftate;  as  a  general 
mad  charged  with  annuities;  Stc,  to  truftees,  to  pay  the  rents 
mid  profiu  to  j  for  life,  remainder  to  B :  Ld.  1  hurlow  C 
Md  that  the  expence  of  renewal  was  not  to  be  apportioned 
en  the  tenant  for  life  and  remaindcr-nian,  but  to  be  paid 
of  the  profits  of  the  eftate  in  the  firll  inllance.  Sfoxe  v. 
^9  a  Sr0,  a43.  Ai  to  the  rule  laid  down  by  his  Lordftiip 
hrilw  renewal  df  termsj  fee  in/ra^  7.  And  that  eftates  fur 
Msr  «/r  art  to  be  put  into  the  inventoryt  vid,  infra,  Inven-^ 
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9^  fptdd  9€empMU  or  as  a  perfoo  particuUrly  defcribed,  to 
whom  the  eftate  (hail  go  after  the  leiTet's  death- 

4.  One  that  hath  money  to  be  paid  to  him  on  a  more« 
gage,  may  devife  this  money  when  ic  comes.    God.  0.  L* 

,  And  if  the  feoffee  in  mortgage,  before  the  day  of  pay« 
ment  which  Oiould  be  made  to  dim,  maketh  his  executors 
and  die,  and  his  heir  entreth  into  the  Und  as  he  outsht  ; 
it  feemeth  in  this  cafe,  that  the  feoltbr  ou^ht  to  pay  the 
money  at  the  day  appointed  to  the  executors,  and  not  to 
the  heir  of  the  feoffee:  but  yet  the  words  of  the  condi- 
tion may  be  fuch,  as  the  payment  fliall  be  made  to  the 
heir  I  as  tf  the  condition. were,  that  if  the  feoffor  pay  to 
the  feoffee  or  to  his  heirs  fuch  a  fum  at  fuch  a  day,  there 
after  the  death  of  the  feoffee,  if  he  dieth  be-ore  the  day 
limited,  the  payment  ought  to  be  made  to  the  heir  at  the 
day  appointed,    i  Inft.  209,  2x0. 

And  hereby  it  appeareih,  that  the  executdrs'  do  more 
reprcfent  the  perfbn  of  the  teftator,  than  the  heir  doth  thac 
of  the  anceftor  \  for  tho'  the  executor  be  not  named,  ^ec 
the  law  appoints  him  to  receive  the  money,  but  fo  doth 
not  the  bw  appoint  the  heir  to  receive  the  money  unle& 
ke  be  named.    1  Imft.  209,  210* 

5*  A  perfbn  may  dev&fe  by  his  will  the  right  of  pre- 
liintiflg  10  the  next  avoidance,  or  the  inheritance  of  an 
advowfon.  And  if  fuch  devife  be  made  by  the  incum- 
bent of  the  church,  the  inheriunce  of  the  advowfon  being 
in  him,  it  is  good,  tho'  he  die  incumbent ;  for  tho'  the 
tcflamcnt  hath  no  tStdc  but  by  the  death  of  the  teftator' 
yet  it  bath  an  inception  in  his  lifetime:  and  fo  it  is,  tho' 
he  appoint  by  his  will  who  fhaU  he  prefenteJ  by  the  exe- 
cutors, or  that  one  executor  (hull  prefent  the  other,  or 
doth  devife  that  his  executors  (ball  grant  the  advowfon  to 
fiich  a  man.    lyatf.  c.  lo.  (x) 


(x)  Bat  where  an  advowfgn  was  devifed  19  iht  firfl  mr  otikir 
fin  efEf  that  P>ould  be  Lrtd  a  clergy 7nan  and  he  in  holy  TdtrSf  ami 
if  1^  jb^uld  han)e  nojutbfon^  to  C;  hoih  deviles  were  holdeu  by 
the  court  of  C.  P.  to  be  void,  as  depending  on  too  remote  a 
cofltiogeocy ;  for  the  rule  of  law  hf  that  the  contingency  en 
which  fuch  an  executory  devife  hinges,  mufi  take  ejtd  within 
fome  life  in  being,  or  2 1  years  afternwiirds  ;  but  it  was  uncercaiB 
that  the  fen  of  B  if  he  ever  fhould  have  any,  would  talce,  or  he 
able  to  take  orders  within  21  years  of  the  death  of  hia  father. 
Proatr  V.  the  Bijhop  of  B4ub  and  ff'elh^  and  tthrs,  t  h,  JUm. 
%z^   Fid.  infra.  Farm  and  manner,  23. 

•  6.  If 
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6.  If  upon  articles  for  a  purchafc,  the  purcbafer  die,  Unit 
having  devifed  ih«  land  before  a  conveyance  executed,  the  *'^  ^]!!Lj"*  **^ 
IiiNi  will  pafs  in  equity ;  for  the  tcftator  had  an  equity  to  ^"^^^^r^* 
recover  the  land,    and  the  vendor  flood  truftee  for  the 

teftator,  an^  a;  he  ftiould  appoint,  till  a  conveyance  exe* 
cured,     i  Chanc.  Caf.  30*    2  Fernn  679. 

For  the  vendor  of  the  eftate  is,  from  the  time  of  hit 
contrad,  confidered  as  a  truftee  for  the  purcbafer ;  and 
the  vendee,  as  to  the  money,  is  confidered  as  'a  truftee 
for  the  vendor,     i  Atkynsy  573. 

So  if  a  man  covenants  to  lay  out  a  fum  of  money  in  the 
purchafe  of  lands,  generally ;  and  dbvifeth  his  real  eftate 
before  he  hath  made  fuch  a  purchafe :  the  money  to  be 
laid  out  will  pafs  to  the  devifee.    Id. 

But  if  a  man,  having  made  his  will,  afterwards  con- 
trads  for  the  purchafe  of  lands;  the  lands  contraAed 
for  will  not  pafs  by  the  will,  but  defcend  to  the  heir  at 
law.    Id. 

Bat  if  a  good  title  cannot  be  made  of  the  lands  |  as 
the  heir  in  (uch  cafe  cannot  have  the  lands,  {o  he  fhall 
not  have  the  money  intended  to  be  laid  out.    Id* 

7.  If  a  man  have  a  leafe  for  never  fo  many  years,  de-  Lea(ie« 
terminable  upon  life  or  lives,  thai  is,  if  fuch  or  fuch  live 

fo  long ;  this  eftate  may  Well  enough  be  given  and  dif-* 
pofed  by  will,  becaufe  it  is  but  a  chattel.    IVtnU  19.  (y) 

S.Mr. 

(j)  A  Icafe  for  years  may  alfo  be  devifed  to  A  for  life,  re« 
aaioder  to  B  :  And  if  the  leafe  be  renewable,  and  A  renew, 
i  ftiall  contribute  to  the  Une  fo  partaking  of  the  benefit  of  the 
renewal .  A  v^ais  tenant  for  life  of  a  lesife  (or  years,  there- 
aainder  of  which  wns  limited  to  B.  >f  renewed  for  28  years, 
when  1 2  years  of  the  old  leafe  was  yet  to  come,  and  enjoyed 
ug'oi  the  28.  Per  Ld,  T/jurlow  C.  The  Mailer  ought  to  take 
the  fam  paid  by  her  for  the  renewal  of  the  Icafe  as  the  value 
of  eke  term  purchaied,  that  is,  of  the  term  of  28  years  to  com- 
■eace  at  the  expiration  of  12  years.  He  (hould  then  confider 
the  value  of  the  term  of  9  years  after  the  ex: fling  term,  and 
what  the  term  of  19  years  afcer  the  exifling  term  aod  nine 
jcara  »as  worth,  and  the  latter  is  the  proportion  to  be  paid  by 
j(be  remainder* man.  Then  as  to  the  kind  of  intered  to  be  al* 
Ipvcd;  fimple  intered  ^i\\  not  be  a  fatisfaflion,  as  fhe  laid  out 
jUrBoney  totally,  and  the  value  of  the  leafe  was  calculated 
9poa  the  gronnd  of  compound  intcrcil ;  compound  interefl  muft 
ikercfore  be  computed  upon  the  proportional  value  of  the  19 
years  term,  to  the  whole  expcnce  of  renewal.  But  as  in  com^ 
foaad  xpcercft,  you  go  upon  the  idea  that  the  interefl  is  paid 
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Term  ibr-iMcf.     '8.  Mr.  Wentworth  fiyt ,  If  one  having  a  leafe  for  man 

yeart,  u  an  hundred,  five  hundred,  more  or  lera,  dodi 
deviTe  and  bequeath  the  Tame  to  4  and  the  heirs  male  of 
bis  body,  and  for  want  of  fuch  ifliie  to  B,  and  the  beirt 
m^le  of  hif  body ;  and  j/  dieth,  having  iiSie  a  Too  ;  th^ 
^  term  (hall  not  go  to  his  Ton,  but  to  his  executor  or  admi* 

niftrator :  for  it  cannot  be  made  a  matter  of  inheritance. 
So  if  i/  had  died  without  iflue  male,  the  term  fliould  not 
have  gone  or  remained  to  B,  but  to  the  executor  or  ad- 
ininiftrator  of  J,    JVent.  45. 

So  if  an  advowfon,  or  any  other  hereditament,  granted 
or  devifed  to  one  and  his  heirs  for  a  hundred  years  :  or  if 
fuch  a  termer  grant  a  rent  out  of  the  land  to  A  and  his 
heirs,  or  to  the  heirs,  or  heirs  male  of  his  body :  yet  (hall 
the  fame  go  to  the  executor,  and  not  to  any  heir ;  for  it 
being  derived  out  of  a  chattel,  cannot  be  any  freehold  or 
inheritance,  but  is  itfelf  a  mere  chattel.  fVenU  54. 
Pe^iertbinp  9.  Albeit  by  deed  of  gift  made  in  the  lifetime  of  any 
ip  aaMii.         perfon  to  another  of  all  his  goods  and  chattels,  debts  or 

things  in  aAion  do  not  pafs  ;  yet  if  the  teftaror  by  his  laft 
will  and  teftament,  do  give  or  bequeath  to  another  any 
debt  due  unto  him,  or  a  thing  in  z(X\on  belonging  unto 
bim,  the  legacy  is  good  and  effeSua^I  in  the  law,  and  may 
be  recovered  in  this  manner,  that  is  to  by,  if  the  tefta- 
tor  do  make  the  legatary  executor  of  that  particular -debt 
or  thing  in  a^ion  bequeathed,  then  the  legatary  as  exe- 
cutor thereof  may  commence  fuit  in  his  own  name,  and 
recover  the  fame  to  his  own  ufe,  againft  bim  by  whoni 
it  was  due  ;  but  if  the  teftator  do  not  make  the  legatary 
executor  of  the  debt  or  thine  in  a^on  be^ui^athed,  the^ 
bis  remedy  lieth  in  the  eccleuaftio^  court,  where  he  may 
convent  the  executor,  and  compel  htm  either  to  fue  for 
that  debt  in  a  court  competent,  and  upo(i  recovery  an4 

II  ■■  ■ 

upon  the  exad  day,  and  immediatfly  laid  out,  which  is  im- 
poffible,  it  will  be  fuf!icient  to  compute  compound  intereft  at 
iipir  €tMt.  And  this  is  only  to  be  paid  till  her  death,  for  ^ter 
that,  her  execators  had  the  demand  upon  the  remainder- ni.ao» 
and  it  becomes  a  common  debt,  and  mall  carry  iimple  intereft 
only ;  and  A  having  renewed  a  fecond  time  before  the  expirsr 
tion  of  jthe  firft  renewal,  froofi  which  fecond  renewal  (he  derived 
|io  beocfit,  his  Lord(hip  held,  that  her  execators  were  entitled 
fo  the  whole  of  the  expences,  at  the  fame  rate  of  intereft ;  for 
as  on  the  one  hand  the  tenant  for  life  cannot  renew  for  his  own 
beTif  fit,  'o  on  the  other,  the  remainder-man  (hall  not  have  the 
t^n^VidX  at  his  expence.   Nigbtingak  v.  Law/om,  i  Mro.  440. 

payment 
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f^jMBent  thereof  to  pay  it  over  to  the  legatary,  or  elfe  t» 
make  a  letter  of  attorney  to  the  legatary  for  the  itcovciy 
of  the  debt  or  thing  in  adion  bequeathed  in  the  name  of 
the  executor  to  the  ufe  of  the  legatary.    Swin.  187^  ^ 

188.  (z) 

ID.  Albeit  the  teftator  have  no  fuch  thing  of  his  own  Tbinft  which 
n  is  bequeathed,  yet  neverthelefs  the  legacy  is  good  in  ^S^hU  wl^ 
law ;  therefore  if  the  teftator  do  bequeath  a  horfe  or  a 
yoke  of  oxen,  the  legacy  is  good  in  law,  tho'  the  teftator 
have  neither  horfe  nor  ox  of  his  own  (a).  But  who  (hall 
make  choice,  in  this  cafe,  of  the  thing  fo  bequeathed,  is 
a  queftion  not  lo  be  negleded  :  and  the  folution  is  this ; 
that  if  the  words  of  the  devife  be  directed  to  the  legatary, 
ai  if  the  teftator  fhall  thus  fay,  I  will  thatt^  B  fliall  have 
a  horfe,  the  choice  doth  belong  to  the  legatary  ^  but  if 
the  words  be  direAed  to  the  executor,  as  if  the  teftator 
ftall  thus  fay,  I  will  that  my  executor  give  to  J  B  % 
horfe,  the  defiion  doth  belong  to  the  executor.  Pro- 
vided neverthelefs,  that  to  whomfoever  the  dedion  doth 
bdoog,  whether  to  the  legatary,  or  to  the  executor,  they  . 
Boft  not  be  unreafonable  in  their  election,  but  frame 
dbenfelves  according  to  the  meaning  of  the  teftator  1 


{x)  At  commoo  law  a  ehofi  in  adUn  is  neither  affignable  nor 
definable;  chat  is^e  affi^ee  mud  fue  as  attorney,  and  in  the 
■aae  of  the  original  creditor  and  the  legatee  as  his  executor  ; 
lie  courts  of  eqaity  will  protect  the  allignment  of  a  chole  ia 
attoa,  as  moeh  as  the  law  will  that  of  a  chofe  in  pofTeffion. 
a  Bi*  Cam.  442.  And  when  the  executor  has  received  debts 
eviag  to  the  teftator,  he  may  be  compelled  to  deliver  them  to 
the  legatee  in  court  of  confcience  or  in  the  fpiritual  court.  Off, 
^ Eju^,  |8.  4h'  fq.  Ca.  175.  If  a  debtor  bequeath  to  his 
deditors  the  fame  or  a  larger  fiim  than  his  debt,  the  rule  of 
bty  is,  that  it  fhall  be  conftrued  a  fadsfadion  2  but  otherwife  if 
he  ord^  his  debts  and  legacies  to  he  paid,  or  it  appear  by  the 
•in  that  he  meant  to  be  both  juft  and  generous,  for  the  rule  is 
ftridly.     Ricbar^/ony.Greefif  I  Atk.6^^   Cbancey^ s  cqfe^ 


I  Pm  Wms.  4q8.  Vid»  ii/ra,  fprm  €m4  manueri  6. 

(«)  This  doArine  is  borrowed  from  the  civil  law,  which  per« 
■ks  e  teftator  to  will  away  not  only  hb  own  property  but  that 
tf  hii  heir  or  a  ftranger,  io  that  his  heir  or  reprefentative 
Aril  be  compelled  to  purchafe  the  thing  willed,  wh:;tever  its 

S'  e  flMy  be;  or  if  the  owner  will  not  part  with  it,  to  pay 
valne  of  it«  afcertained  by  the  judge,    hft.  z.  20.  4.  For 
'dhs  on  this  fobjedj   fee  Vinnius  and  the  commen- 

F  4  others 
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gtbawiie  the  legatary  might .  make  choice  of  the  b^ 
horfe  in  the  country,  and  the  executor  of  the  worft^ 
cpntrary  to  the  meaning  of  the  deccafed.    Smn.  18  8. 

11.  If  there  he  two  jointci^ants  of  iands^  and  one  of 
them  devifcih  that  which  to  him  belongs,  and  dielh  ;  this 
is  no  good.devife,  and  the  devife^  takes  nothing  becaufe 
0)e  dcvile  doth  not  take  tSfeSt  until  after  the  death  of  thp 
devifor,  and  then  the  furviving  jointenar.t  takes  the  whole 
by  prior  title,  to  Jwit,  from  the  fuii  feoffment.  Gilbir^ 
§H  IFilliy  120. 

And  altbo'  the  jointure  is  fevered  .before  the  teftator*8 
death,  yet  if  the  will  be  made  before  the  feverance,  it 
will  have  no  efFed  i  unlefs  there  is  a  republication  of  the 
will  after  the  partition.  Bur.  Mmmf*  1496.  \j^wift  v. 
Robirtf.'} 

So  alio  a  man  cannot  give  or  bequeath  by  will,  any 
oi  thok  £o^s  or  chattels  whi^h  he  hath  jointly  with  an^ 
other :  for  if  he  (faould  bequeath  his  portion  thereof  to  t 
third  perfon,  this  btrqueft  is  void  by  the  laws  of  thi« 
realm  ;  and  the  furvivor,  which  had  thofe  goods  or  chat- 
tels jointly  with  another,  (ball  have  that  portion  fo  be* 
queathed,  notwithftanding  the  faid  will.  Swiu.  i8q.  (i) 

But  otherwife  it  is  with  tenants  in  common,  God.  OU 
X*  131.  [and  coparceners.  For  there  is  no  furvivor  be^ 
tween  coparceners,  biit  the  part  of  each  is  defcendibleji 
and  confequently  may  be  devjfed.  Co,  Lit.  185-  b»  And 
a  deed  of  partition  is  not  a  revocation  of  a  devife  of  hit 
nfioiety  by  tenant  in  common.  Luther  v.  Ridley^  citidm 
I  P.  JVm$.  ib(i.] 

1 2.  By  the  20.H.  3.  c.  2.  Widows  may  bi^ueatb  the  €r$p 
of  their  groumd^  0S  well  ef  their  dowers^. as  $t  er  their  lands 
and  tenitnemti\  faving  to  the  Urds  of  the  fee  all  fuch  fervice§ 
as  be  due  for  their  dowers  and  other  tene'.ents.  And  this  is 
only  in  affirmance  of  the  common  law.  2  Inji.  80.  But 
by  the  27  H.  8.  c.  jo.  A  married  woman  hoping  a jointuri 
made^Jhall  no'-  have  any  dowry  of  the  refidue  of  her  hujband*s 
hnds. 

By  the  28  H.  8.  c  1 1.  If  the  incumbent  before  bis  death 
hath  caufed  any  of  bis  glebe  land  to  be  manured  and  fovm-^^  at 
his  proper  cojls  und  charges^  with  any  corn  or  grain  \  be  may 


(^)  It  ihould  appear  therefore  that  in  this  cafe  the  Ifgacy  11' 
not  good,  even  as  legatum  rti  alienee ^  any  more  than  if  an  bertpt 
or  heir  loom  be  devifed.   Fid.  infra,  14. 


13 
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pcflir  mnd  iiclart  bis  Uft^mmt  of  all  the  frofits  of  the  corn 
grtmit^  Mp$m  the  fold  glebe  landfo  manured  andfown.  f.  6. 
But  if  the  teftator  is  Jeflee  for  years,  and  low  ihe  land 
a  (bort  time  before  his  leaie  expires,  and  then  dies,  be- 
fore the  corn  can  poffibly  be  ripe  within  the  trrm,  in 
ihis  cafe  a  devife  thereof  is  void,  becaufe  he  himfclf  could 
not  have  reaped  it  after  the  expiration  of  the  term,  if  he 
bad  lived.    Swtn,  191. 

13.  Not  only  that  thing  may  be  dcvifed  or  bequeathed  Thinti  not  yet 
by  the  teflator,  which  is  truly  extant,  or  hath  an  appa-  in m um aatwiw 
rent  being  at  the  time  of  the  making  of  the  will  or  death 

of  the  teftator  $  but  that  thing  alfo  which  is  not  ;n  rerum 
natura,  whilft  the  ttllator  liveth :  therefore  it  is  lawful 
for  the  teilator  to  bequeath  the  corn  which  will  be  fuwn 
or  grow  in  fuch  foil  after  his  death,  or  the  lambs  which 
ihall  come  of  his  flock  of  (beep  the  next  year,  depafturing 
an  fuch  a  field.  But  if  there  be  no  fuch  corn  growing  in 
that  foil,  nor  any  lambs  arifing  out  of  that  flock,  then  the 
iegacy  is  deflitute  of  effed^,  becaufe  no  iuch  thing  is  ex- 
Unc  at  all,  as  was  bequeathed.  But  if  the  ttftator  devife 
a  certain  quantity  of  grain  or  number  of  lambs,  as  for 
the  pu.rpofe,  twenty  quarters  of  corn  or  twenty  lambs^ 
and  doth  will  and  devife,  that  the  fame  fhall  be  paid  out 
of  the  corn  which  (hall  grow  in  fuch  a  field,  or  ariie  out 
of  bis  iheep  depafluring  in  fuch  a  ground ;  tho'  not  fo 
much  or  no  corn  at  all  there  grow,  or  not  any  or  not  fo 
many  lambs  there  arife,  yet  neverthelefs  the  executor  is 
COffipellable  by  law  to  pay  the  whoic  legacies  intirely ; 
becaufe  the  mention  of  the  foil  and  of  the  flock  was  ra- 
ther by  way  of  demon  ({ration  than  by  way  or  condition, 
jatber  ibewing  how  or  by  what  means  the  faid  legacy 
■light  be  paid  than  whether  it  fliould  be  paid  at  all  yea  j>r 
po.    Swin,  1 86.  (0 

14.  Thofe  things  which  after  the  death  of  the  teftator  Things  belMg. 
defcend  to  the  heir  of  the  deceafed,  and  not  to  his  exccu-  i»if  'othe  frcf 
tor,  cannot  be  devifed  by  tcftament,  except  in  fuch  c^fcs  *'**^* 
vherein  it  is  lawful  to  dcvile  the  lands  tenements  or  he- 
feditaments.     And  therefore  if  a  man  felled  of  land  in 

fee  or  fee  tail*  bequeath  his  trees  growing  upon  the  faid 
at  the  time  of  his  death  ;  this  devife  is  not  good,  ex- 
as  before :  but  if  he  devife  the  com  growing  upon 

^fame  land  at  the  time  of  his  death,  trom  the  heir  to 
other  perfon,    this  devife  is  good,  albeit  the  land 


(r)  FiJ,  Infi.  2.  20.  7.  cum  Com,  Hn* 

where* 
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wfaertupoB  it  groweth  be  not  devi&Ue.  And  the  feafen 
of  the  difference  is  becmfe  the  tieet  are  pared  of  die 
Anaeliold,  and  dcfcend  together  with  the  land  to  the  beir^ 
and  not  to  the  execotor :  but  it  is  not  fe  of  corn;  for 
the  fame  fhall  go  to  the  executor  as  parocl  of  the  teftator's 
goods*  And  therefore  if  a  man  be  feifed  of  lands  in  the 
right  of  his  wife,  and  fow  the  land,  and  de?ife  the  com 
growing  upon  the  fame  land,  and  die  before  the  corn  be 
reaped  ;  in  this  cafe  the  legatary  fliall  have  the  corn,  and 
not  the  wife :  But  it  is  otherwife  of  grafs,  and  herbs  not 
ftparated  from  the  ground,  at  the  time  of  the  death  of 
the  teftator.  If  a  man  feifed  in  fee  in  right  of  his  wifiBp 
do  let  the  fame  lands  for  years  to  a  ftranger,  and  tbe  Icfie 
feweth  the  groand,  and  afterwards  the  wife  uieth,  the 
corn  not  being  ripe ;  in  this  cafe  the  leflee  may  devife  the 
fame  com,  notwithftanding  his  eftate  be^determincd.  So 
alfo  of  tenant  by  curttfy,  and  tenant  in  dower.  Sumu 
190. 

And  foraAnuch  as  thofe  things  which  after  the  deaA 
of  the  teftator  defcend  to  the  heir  and  not  to  his  exeau 
tor,  arc  not  devifable  by  will,  except  in  fuch  cafes  where 
lands  tenemenu  and  hereditamenu  be  deviCible ;  there* 
lore  thofe  things  which  are  affixed  unto  the  frceholdii  ipe 
no  more  devifable  than  the  freehold  itfelf,  as  tho  win- 
dows, doors,  wainfeot,  and  fuch  )ike«  SwIm.  191.    4  G§^ 

So  if  a  man  be  feifed  of  a  boufe,  and  poflefled  of  divera 
hiif'^looms^  that  by  cuftom  have  gone  with  the  houfe  from 
heir  to  heir,  and  by  his  will  devifeth  away  thefe  heir- 
looms }  this  devife  is  void :  for  the  will  taketh  effeQ 
after  his  death  ;  and  by  his  death,  the  heir-iooms  by  an- 
cient cuftom  arc  vefted  in  the  h«r,  and  the  law  prefers  the 
cuftom  before  the  devife.  And  fo  it  i^^  if  the  lord  ough| 
to  have  a  heriot  againft  his  tenant,  and  the  tenant  devifeth 
away  all  his  goods ;  yet  the  lord  fliall  have  his  heriot  for 
theieafon  aforefaid,    1  Imft.  185. 

15.  The  teftator  may  devife  aH  goods  and  chattela 
which  he  hath  in  his  own  right,  but  not  thofe  which  be 
hath  in  the  right  of  another  as  executor.    Swin,  185. 

16.  An  adminiftrator  cannot  make  a  teftament  of  thofe 
goods  which  he  hath  as  adminiftrator  to  any  parfon  dying 
inteftate  i  becaufe  he  hath  not  anv  fuch  goods  to  his  6wa 
proper  ufe,  but  ought  therewithal  to  pay  the  debts  of  the 
.dead  perfon,  and  to  diftributc  the  reft  according  to  law* 
Swin.  189* 

17.  Thf 
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17.  The  hufband  cannot  devife  fuch  goods  as  his  wife  wife's  irooatbf 
bmth  as  being  executri y  to  another,  nor  fitch  things  as  arp  <^<  hiAana. 
in  afiioDy  as  debts  due  to  her  before  marriage  by  obliga- 
tion or  contra^,  unlefs  be  and  his  wife  recover  the  fame 
during  marriage,  or  that  he  renew  the  bopds,  and  take 
tfaem  in  his  own  name ;  otberwife  after  his  death  they 
remain  CO  her.    i/i{^.35i. 

But  the  hufband  may,  at  any  time  during  the  coverture, 
releafe  a  bond  given  to  his  wife.  And  where  the  hufband 
makes  a  fettkmint ;  the  bonds  to  his  wife,  being  psrt  of 
her  fortune,  will  notwithfbnding  his  death  in  the  life-  ^ 

time  of  bis  wife,  before  the  fecurity  be  changed*  be  de- 
creed in  equity  to  bis  executor  ;  he  being  ccnfidered  in 
that  cafe  as  a  purchafcr  for  ^,  yaiuable  confideration* 
Cafgs  im  the  Ami  If  L.  Talb.  i68. 

iS.  A  man  may  by  his  will  difpofe  of  bis  chatttelsand  ^t^^u^ui^ 
perfond  eftate  that  he  fhall  for  the  future  Squire,  any  ^t^^J  "'^ 
ume  after  the  making  his  will,  to  the  time  of  his  death* 
A|id  ibis  is  necefTary  from  the  reafon  of  the  thing ;  be** 
caofe  the  chattel  and  perfonal  eflate  are  in  a  continual 
fluAuation  j  and  if  the  law  were  not  fo,  it  would  create 
very  great  confuf^on,  or  elfe  would  render  it  necefTary  for 
a  man  to  malpe  a  new  will  every  day.    Gilt.  122. 

But  it  is  not  fo  with  Innds,  for  they  are  fixed  and  per* 
maneot :  anid  therefore  if  a  man  maketh  his  will,  and  de« 
fifiech  therein  4II  the  (ands  which  he  fhall  have  at  the  / 

pae  <»f  bis  death  ;  and  after  that,  he  purchafeth  lands,  and 
diech  without  republication  or  making  a  new  will;  in  this 
cafe,  thu'  bis  intent  to  the  contrary  is  very  apparent,  vet 
jt  is  a  void  devife:  for  a  roan  cannot  devife  any  lands  out 
what  he  bath  at  the  time  of  making  his  will.  And  this 
was  adjudged  upon  great  deliberation,  by  Holt  chief  juf- 
tice  and  the  court,  in  the  cafe  of  Bunker  and  CooJ^ :  and 
fhe  iiidgment  was  a£l$rmed  afterwards  upon  a  writ  of  error 
ia  me  boufe  of  lords,  Feb.  24,  1707.    Gi/t.  122.  {d) 

Bi|t,  by  Holt  chief  juflice :  If  he  rcpubliflieth  his  will, 

fiid)  manner,  and  with  fqch  circumflances,  as  are  ne- 
to  compleat  execution  of  an  original  will ;  then 
ike  purchafed  lands  will  pafs  as  by  an  original  will. 
|l  MmL  127*  And  in  truth  this  feemeth  to  make  it  a  new 


C/)  I  Srp.  P.  C*  IS9*  So  copyhold  lands  purchafed  after  a 
«■  do  not  pafs  by  it  the'  furrendered  to  the  ufe  of  the  will. 
VfarrRf  ▼•  Ctiler,  B.  R.  Tr.  loG.  ^.  cited  by  Ld.  Mansfield 

Will, 
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will,  to  all  intents  and  purpofcs  ;  and  not  a  r^ublicatioa 
of  the  old  one. 

But  a  codicil,  which  concerneth  onlv  pcrfonal  legacies, 
will  not  amount  to  a  republicaiion  ox  the  will,  fo  as  to 
pafs  lands  purchafed  after  the  making  of  the  will.  2  Firu, 
625. 

If  a  man  devifeth  all  his  hn6$ /hr  payme/irof  his  ddbtSj 
and  purchafeth  lands  after Wdrds  ;  the  iord  keeper  faid  he 
would  ''ccrce  a  fale,  tho'  there  we  re  no  precedent  articles. 
S  Cba.  Ca,  '44. 

Ir  a  man  hath  a  Uaji^  and  difpofeth  of  it  (fpecifically) 
by  his  will ;  and  after  furrenders  it  and  takes  a  new 
kafe,  and  ifter  dies  ;  the  devifee  (hall  not  have  this  laft 
leafe,  becaufe  this  was  a  plain  countermand  of  his  will, 
Goldf  93.  {i) 

But  in  the  C2fc  of  Stirling  and  Ljdiard^  Nov.  71,  17445 
where  a  man  dcviftd  allandJinguLrhis  Itafehold eftaie<^ gmdi^ 
thatuls  and perfonal  ijlate  whatfoever^  and  afterwards  re- 
newed a  leafe ;  it  was  held  by  the  lord  chancellor  Hard- 
wicke  clearly,  that  the  lejfchold  eftate  palTed  by  the  will*. 
He  faid  the  obje6^ion  againfl  its  pa  (ling  proceeded  upon  a 
iniftake,  that  this  is  a  fpecific  legacy;  but  it  is  nothing  like 
it :  for  it  is  only  an  enumeration  of  the  feveral  particulars 
of  his  perfonal  eita(<?,  and  is  a  general  devifeof  the  whole. 
It  hath  no  appearance  of  a  revocation.  Suppofe  the  tef- 
ftator  had  purchafed  a  new  Icafe,  would  not  that  have 
pafled  ?  Why  then  (hould  not  a  new  term  if^  a  leafe 
-equally  pafs  ?  [f  I  were  to  conftrue  this  a  revocation,  I 
do  not  know  but  if  a  man  were  to  give  all  his  bank,  £aft 
India,  and  South  fea  (lock,  arid  (hould  afterwards  turn  it 
into  money,  it  might  as  well  be  infifted  that  th  s  was  a 
revocation.    3  Aik.  199. 

If  a  man  devifeth  a  term  for  years  j  which  he  hath  not  a( 
the  time  of  the  devife,  but  purchafeth  fome  time  before 
bis  death;  Holt  chief  juftice  doubted,  whether  this  would 
be  good.  But  Mr.  reere  Williams  fays,  that  notwitb* 
Handing  the  doubt  which  the  court  of  king's  bench  feems 
to  have  been  in  in  that  cafe,  it  hath  been  clearly  held  to 
pafs  by  fuch  a  will.    3  P.  Will.  169. 


1  (e)   S.  P.  Abney  v.  Miller ^  2  Atk,  59;^.  RuJJ!u:e  v.  Aitierfwit^ 
.%  Vex.  418.  Maffwoody,  Turner,  3  P.  U^ms,  163.  Hunt  v,  Mid^ 
traftf   1  Bro,  260.  -  Vid*  infra,  Payment  of  legacies,   1.  and  l6», 
in  note* 
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ni.    Form  and  manner  of  making  a   rx;ill;   and 
therein  of  apfointin]^  guardians  and  executors. 

[A  will  may  be  contingent y  as,  if  the  tcftator  do  not 
return  from  a  journey,  in  which  cafe,  if  he  returns,  it  is 
void.    Parfons  v.  Lanoe^  Amb.  557. 

Copyholds  not  being  within  the  flatutes  of  wills  and 
frauds,  and  pafling  by  the  furrender  to  the  ufes  of  the  will, 
and  not  by  the  will  itfelf,  fuch  ufos  may  be  deirUred  by 
any  writing;  which  theeccleliailical  courts  will  grant  pro- 
bate of.  Tuffnel  V.  Page^  2  Atk.  37.  Att-  Gen,  v.  Sawtell^ 
H.  497 .  Same  v.  Andrews^  i  Vtk*,.  225.  Carey  v.  AJknv^ 
lBr§.  59.] 

I.  By  the  29  C  2.  r.  3.  intitfed.  An  a<5^for  prevention  Of  UtAu 
of  fraud»  and  perjuries.  All  devifis  andbequefls  of  any  lands 
«r  tenements^  devifable  either  by  force  of  the  flatute  of  wills^ 
§r  ty  this  flatute^  or  by  force  of  the  cuftom  of  Ken?,  or  the 
cuftom  of  any  borough^  or  any  other  particular  cuflom^  Jball  be 
in  Ufriting^  and  figned  by  the  party  fo  dtvifin^  the  fame  y  or  by 
fame  other  perfon  in  hit  prefence  and  by  his  expref  dire^ions^ 
amdJSiail  be  attefled  and  fubfribed  in  the  prejeyice  of  the  faid 
devifBr^  by  three  or  four  credible  witnejps  ;  or  elfe  theyjhallbe 
utter fy  ^oid^  and  of  hone  effect,    f.  ^. 

^gn€i\  Signing  being  only  mentioned,  thereforey/17/iff^ 
h  HOC  aecell'ary,  altho'  it  be  expedient  to  a  tedamcnc  \ 
which  is  not  properly  and  legally  a  deed,  to  which  a  feat 
is  efientisl,  though  it  hath  the  force  and  virtue  of  a  deed. 
G%d.  O.  L*  6.    IVintw  29. 

Signed  by  the  party  fo  devifing  the  fame"]  E.  7^0.  2.  Le^ 
and  Stanley.     1  he  teftaior  m.ide  his  will,  and  wrote 
rich  his  own  hand,  and  be^an  it  thu«,  1  John  Stanley 
EC  this  my  laft  will  and  teAament ;  but  did  not  Tub- 
feribe  his  name  :  yet  this  was  adjudged  a  good  will,  and 
faficient  figning  by  the  teftator  within  the  Ibtute,  to  pafs 
badS}    it  being  fubfcribed  by  three  witncfTes  in  the  pre- 
'ftBce  of  the  teftator  ;  for  his  name  being  written  in  the 
will,  ic  muft  be  a  fufficient  figning  within  the  ftatute,  fince 
the  ffacute  hath  not  appropriated  any  p:irticular  place  in 
tfie  will,  either  top,  bottom,  or  margin,  for  that  purpofe  ; 
•ad  therefore  neceflfarilv  the  teltator  is  at  liberty  to  put  ic 
where  he  pleafes*    3  Lev,  i . 

And  it  hath  been  faia,  that  if  the  devifor  only  put  his 
W  CO  the  will,  without  ffgning  rt,  this  is  a  luiEcient 
Ijfniog  within  the  flatute  ^  bccaiiic  figning  is  no  more 

t)ian 
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tfian  a  mark  to  diftinguUli  a  man's  afl,  and  fealing  it  1 
flifficient  mark  to  know  it  to  be  his  will.    GiA,  93. 

And  in  ff^amefird  ztid  IVmnufiri^  B.  13  6.  On  an 
Iflue  dircdted  out  of  chancery,  Rajmm^  chief  Juftice 
tnled,  that  fealing  a  will  is  ngning  within  the  ftatute* 
Str.  764. 

.  But  in  the  cafe  of  Smith  and  Evans^  in  the  exchequer  ' 
Dec.  6,  1751 ;  it  was  faid  by  the  lord  chief  baron  Parker, 
baron  Clive,  and  baron  Smythe  (baron  Legge  being  ab- 
lent),  that  what  is  faid  by  North,  Windham,  and  Charle- 
ton,  in  3  Lev;  i.  thatf)utting  a  feal  to  a  will  is  fufficient 
flgning  Withih  the  ftatute^  is  very  flrange  doArinei  for  thai 
if  it  were  (o,  it  ivould  be  vei^y  etfy  for  one  perfon  to  forg^ 
any  roan's  will,  by  only  forging  the  names  of  any  two* 
obfcure  perfons  dead  ;  for  he  Woiild  have  hO  occauon  to 
forge  the  teftator*s  hand.  And  the  barons  faid,  if  tUo 
fame  thing  fhould  come  in  queftiori  again,  they  (boulif 
not  hold  that  fealing  a  will  only  was  i,  fibfflcient  flgniiig 
Within  the  ftatute.    i  tVUfon^  313. 

And  in  the  cafe  of  Grayfin  and  Atklnfon^  July  17, 1 752; 
lb  the  chancery :  Lord  Uardwicke  iaid,  that  he  flioaU 
have  much  doubted  upon  that  point :  for  the  ftatute  re- 
quiring the  fi^ill  to  bie  figned,  iindoubtedly  meant  fome   \ 
evidence  to  arife  from  the  hahdwfiting ;  then  how  can  it  \ 
1>e  faid,  that  putting  a  feal  to  it  woiild  be  a  fulEcient   \ 
figning  ?  For  any  one  may  put  a  feal ;  no  particular  evi*  ~ 
dence  arifes  from  that  feal ;  common  feals  are  alike^  and   " 
one  man's  may  be  like  another's  :  no  certainty  or  guard   \ 
therefore  arifes  from  thence.     And  where  an  aA  of  pa^*   : 
Kament  mentions  figning,  it  means  fomething  difimat 
from  fealing.    1  Vizey^  459. 

//•  1728.  Dormer  znd  Tburland.     The  will  was  not 
figned  by  the  tcftator  in  the  prefence  of  (he  witnefiet  |  btfC  '^ 
he  acknowledged  it  to  be  his  hand,  and  declared  it  to  te.  " 
his  will,  in   their  prefence ;  and  they  fubfcribed   their 
•names  in  his  prefence.     Lord  chancellor  King  loclincd   ' 
that  the  will  was  good  ;  but  ordered  the  point  to  be  re*' 
ferved  and  made  a  cafe  of  for  further  confideration.   2  Pm 
mU.  506. 

And  in  the  cafe  of  Stomhufi  and  Evelfn^  E.  1734 :  A  ^ 
will  was  held  to  be  good,  though  all  the  witnefles  did  n9L  ^ 
fee  the  teftator  fign  it,  but  he  owned  it  before  them  to  he'  "* 
his  hand.     And  the  reporter  fays,  that  on  his  memioniog ' 
this  cafe  to  Mr.  juftice  Fortdlcoe  Aland^  he  fard,  that  "- 
this  was  the  common  pradice :  and  that  it  is  fafficieot^tf  ^ 


vr  An*' 
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one  of  the  three  fuiifcribing  witnefles  fwears  that  the  tes- 
tator acknowledged  the  figning  to  be  his  own  hand  writ* 
log:  And  it  is  remarkable,  that  the  ftatute  of  frauds  doth 
not  fay  the  teftator  (hall  fign  his  will  in  the  prefence  of 
three  witnefles,  but  requires  thefe  three  things ;  firft,  that 
the  will  fliottld  be  in  writing ;  fecondly,  that  it  /hould 
be  figned  by  the  teftator ;  and  thirdly,  that  it  fhould  be 
fubfcribed  by  three  witnefles  in  the  prefence  of  the  tef- 
tator.   3  P.  Will.  254- 

And  in  the  faid  cafe  of  Gray fn  and  Atkinfon^  July  17, 
nsa;  by  the  lord  chancellor  Hardwiclce:  At  the  time 
or  making  the  zGiy  and  ever  fincc,  if  a  bond  or  deed  is 
asecuted  by  the  pcrfon  who  Hgns  it,  afterwards  the  wit« 
aefles  are  called  in,  and  before  thofe  witnefles  he  acknow- 
ledges that  to  be  his  hand  ;  that  is  always  confldered  as 
an  evidence  of  figning  by  ithe  perfon  executing,  and  is  an 
atteftation  of  it  by  them.  It  is  true  there  is  feme  differ- 
coct  between  the  cafe  of  a  deed  and  a  will  in  this  refpeA, 
bccaufe  figning  is  not  neceflary  to  a  deed,  but  fealing  is; 
and  I  do  not  know  that  It  was  ever  held,  that  acknow- 
ledging his  fealing  without  witnefles  has  been  fufiicient. 
Bot'notwithftanding,  that  is  the  rule  of  evidence  relating 
to  figning.  If  it  was  in  the  cafe  of  a  note,  or  declaration 
of  tmft,  or  any  other  inftrument  not  requiring  the  fo- 
kanitics  of  a  deed,  but  bare  figning ;  if  that  inftrument 
b  ittefted  by  witnefles,  proving  that  they  were  called  in, 
and  that  he  took  that  inflrument,  and  faid,  that  was  his 
hand,  that  would  be  a  fuflicient  atteftation  of  figning  by 
him.  Xhat  is  the  rule  of  evidence  ;  and  there  is  nothing 
in  this  z€i  to  take  it  out  of  the  general  rule.    2  Vezey^ 

Atiflid  and  fuhfcrihed  in  the  prefence  of  the  faid  divifhr'} 
bfcath  been  ruled  in  equity,  that  a  will  of  lands,  attefted 
If  three  witnefles,  who  fubfcribed  their  names  at  the  re- 
qjicft  of  the  teftator,  tho'  at  feveral  times,  is  a  good  will, 
tesgh  the  witnefles  were  never  once  prefeni  together. 
fitt.  92.    f^in.  Devife.  N.  10.  I2.  "^ 

Feb.  I.  1742.  Jones 2Lnd  Late.  A  fpecial  verdi3  was 
fnnd  upon  an  ejedment;  the  cafe  was,  the  teftator 
iped  and  executed  his  will  in  December  I73S»  in  the 
of  twe  witneflies,  who  attefted  the  fame  in  his 
)  afterwards  in  the  year  1739,  he  with  his  pea 
over  his  name,  in  the  prefence  of  a  third  witnefs, 
to  fubfcribed  bis  name  in  the  teftator's  prefence,  and 
;his  requeft.    And  the  queftion  was^  whether  this  was 

a  due 
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» due  execution  within  the  ftatute.  oFor  the  heir  at  la# 
it  was  argued,  that  the  ftatute  reqiunng  three  witneiles 
to  fuSrcribe  in  the  teflator's  prefenoCy,  muft  intend  thej 
fliould  be  all  preffnt  together;  otherwife  there  is  not 
that  degree  of  evidence  which  the  ftatute  requires  :  for 
an  atcclUiion  of  three  witnefles  at  different  times,  has 
only  tnc  weight  of  one  Aitnefs,  Witnefles  to  a  will  not 
only  atteft  the  due  execution  of  the  will,  but  likewife 
the  cjpactty  of  the  teAator  at  the  time  of  execution.  A 
man  may  be  fane  at  the  time  two  wiinefles  atteft,  and 
infane  when  the  third  attefts.  It  cannot  be  confldered  as 
a  will,  till  the  third  witnefs  hath  figned,  for  that  com^ 
pleats  the  ad.  The  will  hers  is  dated  in  1735  ;  fuppofe 
lands  piirchafed  after  the  date,  and  before  the  atteftatioa 
by  the  third  witnefs,  will  the  lands  pafs  ?  certainly  .not« 
On  the  other  hand  it  was  argued  for  the  devifee,  that  % 
will  executed  before  three  witnefles,  though  at  thine^ 
different  times,  is  good ;  the  Aatute  not  requiring  they 
Ihould  all  be  prefent  at  the  fame  time.  The  requifites' 
under  the  ftatute  are,  that  the'teftatdr  fliould  flgn  in  the 
prefence  of  three  witnefles  at  leafl,  and  that  they  fhoald 
atteft  in  his  pretence.  It  would  therefore  be  adding,lie|V 
requifltes  which  the  aft  docs  not  mention,  and  in  pffed^be 

making  a  new  law^ By  the  lord  chief  ju(lice  Leex 

This  cafe  depends  upon  the  words  of  the  flatute.  T^e 
requifices  in  the  flatute  are,  that  three  witneflTes  (hould 
tXicii  his  flgning,  but  it  doth  not  direct  that  the  three 
witnefles  fhould  be  all  prefent  at  the  fame  time.  Here 
you  have  the  oath  of  three  attefting  witnefTcs.  This  is 
the  degree  of  evidence  required  by  the  flatute.  And  the 
Ame  credit  is  given  to  three  pcrfons  at  different  times^ 
as  at  the  fame  time.  We  cannot  carry  the  requifites  far* 
thcrr  than  the  ftatute  direds.  The  ad  is  filent  as  to  this 
particular.  It  would  therefore  be  making  a  new  requi^ 
fite.  The  figning  is  the  fame  ad  reiterated.  The  tef« 
tator  went  over  his  name  again,  and  declared  it  to  be  his 

laft  will. And  judgment  was  given  againft  the  heir 

at  Uw.    2  Atkynf^  176. 

•  £•  31  Cx.  2.  CarUion  on  the  demife  of  Griffin  v.  Griffin^ 
On  a  fpecial  verdid  it  was  ftated,  that  John  Griffin^  on 
the  2d  of  May  1752,  wrote  upon  a  flieet  of  paper  with 
his  own  hand,  as  f  >llows  :  ^*  Know  all  men  by  theie 
<*  prefents,  that  I  'J^hn  Griffin  make  the  after  mentioned 
^*  my  laft  will  and  teftament^"  and  therein  he  made  fe« 
Yeral  difpofitions  of  his  real  and  peifonal  eftate  i  and  fub« 

fcribed 
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(cribed  it  at  the  fame  time  when  he  wrote  it ;  but  thfre 
was  no  feal  or  wicncfs  to  it.  An  on  the  5th  of  January 
1754,  he  wrote  on  the  fame  flicet  of  paper,  "  xVtemo- 
"  randuin,  whereas  I  have  laid  out  on  a  lighter  [and  fo 
"  on] — all  thefe,  at  my  death,  fhall  be  at  my  wife's  dif- 
^*  pofal :  And  this  not  to  difannul  any  of  the  former 
"  part  made  by  me  the  2d  of  May  1752.  Witnefs  my 
<'  hand  John  Griffin/'  All  this  latter  writing  related 
Qnly  to  the  perfonal  eftate ;  and  he  fubfcribed  it  in  the 
prefence  of  three  witnefles ;  and  then  he  took  the  faid 
(heet  of  paper  in  his  hand,  and  declared  it  to  be  his  lafl; 
will  and  tcftament,  in  the  prefence  of  the  faid  three  wit- 
nefles i  and  then  delivered  it  to  them,  and  defired  they 
would  atteft  and  fubfcribe  it  in  his  prefence,  and  in  ihc 
prefence  of  each  other ;  which  they  accordingly  did. 
Upon  this  fpecial  cafe,  one  queftion  referved  for  the  opi- 
pioD  of  the  court  was,  Whether  the  republication  of  the 
faid  firft  will  (made  in  1752)  upon  the  5th  of  January 
17549  be  a  publication  or  republication  of  his  firft  will 
within  the  ftatute.  It  was  argued,  that  this  was  no  good 
will  CO  pafs  lands,  beyond  all  doubt,  till  the  5th  of 
January  1754;  ^nd  what  happened  then,  was  neither  % 
publication,  nor  a  republication  fufEcient  to  make '  it  4 
good  will  within  the  ftatute.  Here  are  two  diftin^  in«* 
ftnuncnts,  at  two  different  times ;  the  firft  unsttefted, 
rdating  to  the  real  eftate  ;  the  fecond,  figned,  publillied, 
ind  attefied.  according  to  the  ftatute,  renting  to  the  per* 
(ooal.     But  the  firft  was  originally  bad,  and  could  not  bo 

nide  good  by  the  fubfequent  tranfa£tion. By  lord 

Mansfield  and  the  court :  The  cafe  is  accurately  ftated  ; 
fork  is  not  ftated  to  be  either  a  will  or  a  codicil,  but  9, 
flieet  of  paper  written.  It  is  a  will  of  an  illiterate  man, 
drawn  by  himfelf.  At  firft,  in  1752,  the  teftator  did  not 
know  that  any  witnefTcs  were  nccefl'ary.  In  1754,  he 
kid  found  that  they  were  necciTary.  Then  he  makes  a 
iiihfcquent  difpofition  :  Which  is  a  memorandum  to  be 
added  to  it.  But  he  doth  not  call  this  a  codicil ;  nor 
dodi  the  cafe  ftate  it  to  be  fo.  He  plainly  confiuers  the 
whole  as  oneintire  difpofuion  ;  and  heexprefsly  declares 
in  the  latter,  that  he  doth  not  thereby  mean  to  difannul 
»y  prt  of  bis  former  dcvife  or  difpolition.  Inhere  is 
a  tittle  in  the  latter  that  relates  to  the  real  c^ate  ; 
ore  the  only  intent  of  having  the  three  witneftes^ 
and  muft  be  to  authenticate  the  former.  The  iign- 
iigthe  former  does  no  harm;  it  makes  it  more  folemn. 
In  doth  not  hurt  it.  Then  the  publication  of  it  is,  as 
'Vol.  IV.  G  of 
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of  a  will.  He  takes  up  the  (heet  of  paper  ;  and  holding 
up  the  faid  (heel  of  paper,  fays.  It  is  my  will.  And 
certainly,  he  did  not  mean  a  part  of  it  only,  but  the 
whole  of  it.  And  hedeflres  them  to  atteft  it.  All  this 
ihuft  relate  to  the  whole  that  was  written  on  this  paper. 
It  muft  be  confidered  as  one  intire  will,  made  at  diffe- 
rent times,  and  attefted  agreeable  to  the  ftatute.  And  a 
man  is  not  obliged  to  make  his  whole  will  all  at  the  fame 
time.     Burrow^  Mansf,  549. 

In  ihi  prejence  ofthefald  devifor^  E,  3  J  a.  2.  Shires  and 
Glafcock.  The  queftion  was,  Whether  the  will  was  made 
according  to  the  ftatute ;  for  the  teflator  had  defired  the 
witnefles  to  go  into  another  room,  feven  yards  diftant,  to 
atteft  it,  in  which  there  was  a  window  broken,  through 
which  the  teftator  might  fee  them.  By  the  court ;  The 
ftatute  rcquireth  attefting  in  his  prefence,  to  prevent  ob- 
truding another  will  in  the  place  of  the  true  one  :  it  is 
enough  if  the  teftator  might  fee,  it  is  not  neccftary  that  be 
fliould  actually  fee  them  figning  ;  for  at  that  rate  if  a  man 
fliould  but  turn  his  back  or  look  oft*,  it  would  vitiate  the 
will.  Here  the  figning  was  in  the  view  of  the  teftator, 
he  might  have  feen  it,  and  that  is  enough.  So  if  the 
teftator  being  fick,  (hould  be  in  bed,  and  the  curtain  draWki* 
%  Salk  688.  (f) 

But  if  the  witnefles  fubfcribe  their  names  to  the  will, 
in  a  room  adjoining  to  that  where  the  teftator  lay,  but 
out  of  his  fight,  fo  as  he  could  not  fee  them  fubfcribe  their 
names;  this  is  no  good  will  withfn  the  ftatute  to  pa& 
lands,  becaufe  the  witnefl*es  in  that  cafe  did  not  fubfcribe 
their  names  in  the  teftator's  prefence.     Gtlh.  93. 

But  it  is  not  neceflary  that  it  appear  upon  the  face  rftbi 
will  to  have  been  figned  in  the  pretence  of  the  devifor.  As 
in  the  cafe  of  Hands  and  JameSy  E.  9  G.  2.  In  ejefiment 
brought  by  the  plaintifi^  as  heir  at  law,  the  queftion  waa 
on  a  cafe  by  confcnt  left  to  the  opinion  of  the  cour^ 
Whether  it  uiould  be  left  to  a  jury  to  determine,  whether 
the  witne-fles  to  a  will  (being  all  dead)  did  fet  their  names 
in  the  prefence  of  the  teftator^  and  this  merely  upon 
circumftahces  without  any  pofitive  proof.  By  the  court| 
This  is  a  matter  fit  to  be  left  to  the  jury.  The  wit* 
nefles  by  the  ftatute  ought  to  fet  their  names  as  witneffi^ 
in  the  prefence  of  the  teftator ;  but  it  is  not  required  bj 


(f)    S.  F.  Caffon  v*  Dade,  i  Bro.  99. 
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the  ftatute  that  this  (hould  be  taken  notice  of  in  the  Tub- 
fcription  to  the  will ;  and  whether  inferted  or  not,  it 
inuft  be  proved  :  if  inferted,  it  doth  not  conclude,  but 
the  contrary  may  be  proved.  And  if  not  concIuHve, 
when  inferted,  the  omiffion  thereoJF  (hall  not  conclude 
that  it  was  not  fo :  and  therefore  it  muft  be  proved  by  the 
beft  proof  that  the  nature  of  the  thing  will  admit  of* 
CmjH^  531. 

And  in  the  cafe  of  Croji  and  Pawkt^  E.  12  G.  2«  Up- 
on a  trial  at  bar  concerning  the  execMtion  of  a  will,  it 
did  not  appear  upon  the  face  of  it,  that  the  atteflation  of 
the  witnefles  was  made  in  the  prefence  of  theteflatorf 
which,  being  objedtcd  to,  a  cafe  was  cited,  whiere  lord 
chief  juftice  Eyre  held  it  a  matter  proper  to  be  left  to  a 
jury,  whether  they  believed  it  to  be  fo  done  or  not.  And 
Mr.  juftice  Chappel  cited  a  cafe  to  the  fame  purpofe.  To 
which  the  court  afiented }  and  <hev  held  it  not  to  b^  ne« 
ccflary  to  be  inferted  in  the  will,  that  the  atteftation  was 
in  the  prefence  of  the  teftator,  though  by  the  ftatute  it  is 
uecefl&ry  that  it  fhould  in  fa£t  be  fo  attefted.  Fin.  De« 
vifc.  N.  9.  (g) 

By  tbrtt  or  four  enable  wiinejfis]  M,  i  W.  Lee  and 
labb.  The  teftator  madi  his  will  in  writing,  fubfcribed  by 
two  witnefles,  and  therein  devifed  his  lands.  Afterwards 
he  made  a  codicil,  in  which  his  will  was  recited ;  and 
dus  alfo  was  attefted  by  two  witneiTes,  one  of  which  wit« 
vtSn  was  a  witnefs  to  the  will,  but  the  other  was  a  new 
witnefs.  The  queftion  was.  Whether  this  new  witnefs 
fliouM  make  a  third  to  the  will.  And  it  was  adjudged 
that  he  ihould  not :  It  is  true,  here  are  three  witnefles  to 
the  intent  and  will  of  the  teftator ;  but  there  are  only 
two  to  his  will  in  writing :  It  is  true  likewife,  that  there 
.  Mt  two  witnefles  to  the  codicil  ^  but  thofe  are  not  wit« 


(f)  And   per  Lord  Mansfield,  in  Bond  v.  Seawell,    3  Buf* 

1775.    It  is  1.0c  neceflary  that  the  witnefTes  fhould  atceft  in  the 

.|Rfeace  of  each  other,  or  that  the  teftator  fhould  declare  the 

'jlmmcot  executed  <'  to  be  his  will*"  or  t'hat  the  witnefTes 

■Mid  atteft  cvety  page,   folio,  or  iheet,  or  cbat  they  fhould 

how  the  contents*  or  that  each  folio,  page,  or  fheet  fliould  be 

■iriadarly  (hewn  to  them. — But  in  that  cafe,  there  being  fome 

Inb^  whether  the  firft  fheet  was  or  was  not  in  the  room  at  the 

dwc  of  execnting   and  attefling  the  lad,  a  r?w  trial  was  di« 

riM«     See  further  on  this  head*  in/ra,  11  • 
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neOes  to  the  written  will ;  So  that  there  wants  one  witnefa 
to  the  will  in  writing.     3  SaU.  395. 

In  the  cafe  of  Tuffnell  and  Pagij  B.  1740,  it  was  held 
clearly  by  lord;  Hard wicke>  that  a  will  of  a  copyhold  te- 
nant, attefied  by  one  or  two  witnefles,  or  even  without 
any  witnefs  at  all,  is  fufficient  to  declare  the  ufes  of  m 
fuirender  which  he  has  made  ;  and  the  reafon  is,  becaufc 
the  party  is  in  by  the  furrendcr,  and  not  by  the  will. 
Barnard.  Cha.  Ca.  12* 

Therefore  where  there  is  a  general  devife  of  lands,  and 
th.ere  is  no  furrei\der  of  the  copyhold  lands  to  the  ufe  of 
the  will>  the  conftru£lion  at  l»w  is,  that  they  do  not 
pafs  by  the  will ;  for  copyhold  lands  are  not  properly  the 
fubjcA  of  a  devife,  as  they  pafs  not  by  the  will,  but  by 
the  furrender.     i  Atkyns^  388. 

Cndible  witrtfj/is]  M.  34  Cha.  2.  Hudfon*%  cafe.  Two 
witnefles  fwore,  that  the  teftator  did  not  publifh  it  as  his 
willy  but  that  another  guided  his  hand,  and  that  the  tef-^ 
tator  n^iSdc  his  mark,  but  faid  nothing,  nor  was  he  ca- 
pable. On  the  other  fide,  it  was  proved,  how  that  the 
teftator  had  made  two  former  wills,  and.  in  them  had  de* 
vifed  his  land  in  the  like  manner  as  by  this  will,  and 
that  he  died  of  a  confumption,  and  was  fcnfible  to  the 
laft ;  and  how  that  three  days  after  making  his  laft  will» 
he  was  fenfible  and  able  to  difcourfe,  and  fo  continued 
till  within  fix  days  of  his  death  ;  hereupon  it  appeared, 
that  the  witneiTes  had  been  dealt  with.  To  which  the 
counfel  on  the  other  fide  urged,  that  if  the  witnefles  were 
*  not  to  be  believed,  then  there  would  not  be  three  witneflea 
to  the  will,  and  fo  no  will  within  the  ftatute.  To  which 
Pemberton  chief  tufticeanfwered,  that  if  there  were  three 
witnefles  to  a  will,  whereof  one  was  a  thief  or  perfon  noe 
credible  ;  yet  the  words  of  the  flatute  being  fatisiied,  and 
he  having  collateral  proof  to  fortify  the  will,  he  would 
dired  a  jury  to  find  it  a  good  will }  and  as  to  this  cafe, 
he  faid  it  was  not  probable,  that  a  perfon  in  his  fenfes  (as 
they  are  not  able  to  difprove  him  to  be)  would  fuffer  an* 
other  to  guide  his  hand  to  a  writing  and  not  fay  any  thing  y 
and  that  therefore  they  took  it  he  did  publifli  it :  And 
he  remembered  Dsggis*s  cafe,  where  the  fcrivener  wrote  the 
will*  and  two  others  were  witnefles  ;  the  fcrivener  fwore 
the  teftator  was  compos,  and  the  two  other  fwore  he  was 
not  compos  ;  the  court  flopped  thefe  two  from  going 
away  till  verdi£l  was  brought  in,  which  found  the  will  m 
good  will>  and  then  committed  the  two  witnefles  to  the 
j^  fleecy 
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Fleet;  for  if  this  was  fufFered,  it  would  be  in  any  man's 
power  to  deftroy  another's  will.  So  likewife  did  the 
cottrt  here  commit  the  witnefles,  and  took  fecurity  of  the 
plaintiff  to  profecutc  them  for  perjury.     Siin.  79. 

And  in  the  cafe  of  Alexander  and  Clayton^  E.  S  G.  j. 
wb^re  a  woman  had  fworn  againft  her  own  atteftation, 
Mr.  juftice  Yates  faid,  (he  ought  not  to  have  been  ad- 
mitted to  give  this  evidence.  And  lord  Mansfield  ob* 
ferved,  that  it  is  of  terrible  confequence  that  witnefles  to 
wilb  (hould  be  tampered  with  to  deov  their  own  attefta- 
tion.  But,  he  faid,  that  will  not  mvalidate  the  will: 
for  there  are  cafes  where  one  witnefs  hath  fupported 
a  will,  by  fwearing  that  the  other  two  attefted,  though 
tbofe  two  have  denied  that  they  did  fo.  Bur.  Mansf. 
1224. 

And  io  the  cafe  of  Lowe  and  JolUffey  E.  2  G.  3.  On  a 
trial  at  bar,  on  an  iflue  out  of  chancery  concerning  lands 
10  Worcefterfliire,  the  three  fubfcribing  witnefles  to  the 
tefiator^s  will,  and  the  two  furviving  witnefles  to  a  codicil 
made  four  years  fubfequent  to  the  will,  and  a  dozen  fer- 
vants  of  the  teflator,  all  unanimoufly  fwore  him  to  be 
■tterly  incapable  of  making  a  will,  or  tranfa£iing  any 
other  bufinefs,  at  the  time  of  making  the  fuppofed  will 
and  codicil,  or  at  any  intermediate  time.  To  encounter 
this  evidence,  the  counfel  for  the  plaintiff  examined  fe- 
veril  of  the  nobility  and  principal  gentry  of  the  county  of 
Worcefter,  who  frequently  and  familiarly  converfed  with 
Mr.  JMffe  the  teftator,  during  that  whole  period,  and 
Cmdc  on  the  day  whereon  the  will  was  made;  and  alfo 
Civo  eoninent  phyficians,  who  occalionally  attended  him  ; 
and  who  all  flrongly  depofed  to  his  intire  fanity,  and  more 
Ihu  ordinary  intelle£lual  vigour.  They  alio  examined 
ID  the  like  purpofe  the  attorney,'  a  perfon  of  unblemifhed 
Kpttation,  who  drew  the  will ;  and .  read  the  depofition 
•f  the  attorney  who  drew  and  witnefTed  the  codicil,  who 
*Mi  dead,  but  his  teflimony  was  perpetuated  in  chancery, 
vho  fpoke  very  circumftantially  to  the  very  found  under- 
iMMling  of  the  teflator,  and  his  prudent  and  cautious 
tirfitfl-^  in  direding  the  contents  of  his  codicil.  Upon 
fcwbole  it  appeared  to  be  a  very  black  confpiracy  to  fet 
the  will,  without  any  foundation  whatfoever ;  the 
int's  witnefles  being  fo  materially  contradicted,  and 
oftbem  fo  contradicting  themfelves,  that  the  jury, 

«  a  trial  of  fifteen  hours,  brought  in  a  verdiCt  for  the 
jotiff,  to  eftablifh  the  validity  of  the  will  and  codicil^ 

«  an  abfencc  of  five  minutes,    Lgrd  Mansfield  then  de«.- 
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dared  himfelf  fully  perfuaded,  that  all  the  defendant's  wit- 
nefies,  except  one,  being  nineteen  in  number,  were 
grofsly  and  wilfully  perjured  ;  and  called  for  the  fi^fcrib-  ' 
ing  witnefies,  in  order  to  havp  committed  them  in  court, 
but  they  had  withdrawn  themfelves.  However,  a  pro- 
fecution  of  fome  of  them  for  perjury  was  ftrongly  recom- 
mended by  the  court.  And  the  three  teftamentary  wit- 
iiefies  were  afterwards  convi£ted,  and  fentenced,  each  of 
them  to  be  imprifoned  for  fix  months,  to  fland  twice  in 
the  pillory,  with  a  paper  on  their  heads  denoting  their 
'  crime,  once  at  Weftminfter-hall  gate,  and  once  at  Char* 
ing-ciofs,  and  to  be.tranfported  for  feven  years.  Black. 
Rip.  365.  416. 

in  I  L.  Raym,  85.  it  is  faid,  that  if  the  fpiritual  court 
refufe  the  evidence  of  the  fon  to  prove  a  will  in  which 
the  father  is.  a  legatee,  rH>  prohibition  is  grantable.  And 
before  the  delegates ;  There  were  three  witneflTes  to  prove 
a  nuncupative  will,  two  of  them  were  without  exception, 
ar>d  the  third  was  fon  to  the  legatee :  the  ftatute  of  frauds 
requires  three  competent  witnefles;  the  queftion  therefore 
was,  Whether  thefe  three  werefufficient,  the  fon  not  being 
3n  evidence  by  the  fpiritual  law  ;  and  adjudged,  that  they 
were;  becaufe  two  only  were  required  by  the  fpiritual 
lav^,.  and  the  third  was  a  good  witnefs  within  the  intent 
of  the  a£t  of  frauds.    . 

And  attho'  it  was  a  general  rule  in  the  Roman  law, 
that  no  one  ftould  be  permitted  to  bear  teftimony  in  bis 
own  caufe ;  yet  legataries  were  allowed  to  give  evidence 
vpon  this  diftindion,  that  they  were  particular  and  not 
vniverfal  fucceflbrs,  and  that  a  teftament  would  be  valid 
without  legataries.  The  difficulty  ^ilfo,  which  muft  fre- 
quently have  occurred,  in  obtaining  fo  great  a  number  of 
witnefles  as  kv^i\^  might  probably  induce  the  Romans  to' 
fee  lefs  ftri^,  as  to  the  perfons  whom  they  admitted  upon 
this  occafion.  But  by  the  pra£lice  of  the  ecclefiailtcal 
^  courts  of  this  kingdom,  which  have  the  fole  cognizanct 

of  the  validity  ofall  wills  as  far  as  they  rdatc  to  per- 
fonal  eftatej  no  legatee,  who  is  a  fubfctibing  witnefs  to  the  : 
wiir,  by  which  he  is  benefited,  can  be  admitted  to  give  \ 
his  reftimony  in  foro  contradiCiorioy  as  to  the  validity  of  ; 
that  will,  till  either  the  value  of  his  legacy  hath  beeii  ; 
j»id  10  him,  or  he  hath  renounced  it ;  and  in  cafe  ol  \ 
payment,  the  executor  of  the  fuppofed  will  muit  reieafe  > 
ail  title  to  arry  future  claim  upon  fuch  fuppofed  legafee^  r 
who  might  other  wife  be  obliged  to  refund,  if  the  will  \. 
jbould  be  fet  aitde  \  a^d  a  leleafe  in  this  cafe  it  alwm  '^, 
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made,  to  the  intent  that  the  legatee  may  have  no  (hadow 

of  intcreft  ai  the  time  of  making  his  depofition.     The 

fame  pra£t ice  alfo  prevailed  at  common  law,  in  regard  to 

wirne/Ies  who  wer^  benefited  under  wills  dlfpofing  of  real 

eftace.     And  if  a  legatee,  who  was  a  witnefs  to  a  will, 

had  refufed  either  to  renounce  his  legacy,  or  to  be  paid  a 

fum  of  nioney   in  lieu  of  it;  he  could  not  have  been 

compelled  by  law  to  dived  himfelf  of  his  intereft ;  and 

whilft  his  intereft  continued,  his   teftimony  was  ufelefs. 

And  this  was  determined  in  the  cafe  oi  Anftey  and  DwU" 

fiig^  E.    i(),G.  2.   which  was  thus :  James  Thompfon 

cfqutre  made  his  will,  by  which  he*  difpofed  of  his  real 

eftatCy  and  gave  to  one  John   Hailes  and   his  wife   lol. 

each  for  mourning,  and  an  annuity  of  20I.  to  Elizabecli 

Hiiles  the  wife  of  John.     This  will  of  James  Thompfon 

was  regularly  atteiled,  as  the  ftatute  direds,  by  three 

witneiles,  of  which  number  the  above  named  John  Hailes 

was  one;  and  he  refufed  to  be  paid  20  1.   in  lieu  of  his 

wife's  legacy  and  his  own.    The  caufe  was  thrice  argued 

at  the  bar,  and  the  judges  of  the  king's  bench  were  una« 

niffloufly  of  opinion,  that  a  right  to  devife  lands  is,  not 

a  common  law  right,  but  depends  upon  powers  given  by 

Satuces,    the  particulars  of  which  are,  that  a  will   of 

lands  muft  be  in  writing,  figned  and  attefted  by  three 

credible  witnefles  in  the  pre^nce  of  the  devifor ;  tnat 

tbefe  were  checks  to  prevent  men  from  being  impofed 

vpon;  and  certainly  meant,  that  the  witnefTes  to  a  will 

(who are  required  to  be  credible)  (hould   not  be  perfons 

who  are  intitled  16  any  benefit  under  that  will ;  and  that 

dicrefore  John  Hailes  was  not  a  good  witnefs.     {Str. 

1254.)     But  this  very  fmgular  cafe,  and  the  unanimous 

opioion  of  the  judges  upon  the  meaning  and  intent  of  the 

ntute  of  frauds  and  perjuries,  gave  rife  to  the  ad  of 

fvliament  here  following.     Harr.  Juflin.  B.  2.  p.  49, 

Which  a£l  is  that  of  the  25  G.  2.  c,  6.  and  runs  thus: 
;■  Whir€a$fome  doubts  have  arifen  on  the  aSf  for  prevention  of 
j-fimtis  and  perjuries^  who  Jhall  be  deemed  legal  witnejfes  with* 
\mAi  intent  of  the /aid  a^y  it  is  enabled ^  that  if  any  perfon 
^  fJimUifl  the  execution  of  any  will  or  codicil  which  Jhall  be 
'^ lit  afier  "June  24,  1752,  to  whom  any  beneficial  devife 
efiate  intereft  gift  or  appointment  of  or  affixing  any 
"ftrfanal  ejiate  {other  than  and  except  charges  on  lands 
menis  or  hereditaments  for  payment  of  any  debt  or  debts) 
fig  thereby  given  or  made;  fuch  devife  legacy  eflate  in^ 
9  gift  or  appointment  Jhall^  fo  far  only  as  concerns  fuch 
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ftrfar.  taiefiinr  tif  execuzisn  e-'  tuzlr  xuil:  wr  a£cU^  ar  rtlf 
perfsK  cioimin^  vnder  /:.-ie,  he  utierh-  null  anJwnJ^  cm^ 
(uch  per  fen  fiiuL  he  adm'zTifd  a'  c  vi'zzneji  to  the  wmtaaiam  tf 
fuih  ^L'ul  or  £6aLL  uii.hzr.  :or  inuat  of  the  faii  a&»  mataoA* 
JtctnuiTir  fu:h  dezr.fi  -fro-'}  chau  irttrefi  gift  nr  BffmvtmiMt 
MiefsXkontu  iK  fuzh  v.:L  c^  codicil,     f.  I . 

^rtd  in  tcje  by  cm  will  ir  csdicU  any  lamdi  teuemeets  wr 
beredztttfuefiz:  tre  vr  foaiL  he  c}wrgei  vmh  any  debt  wr  iekti  ; 
and  an\  credztoi\i  ubcfe  dtt:  :i  fc  charged  halt  atiefied  or  jbaU 
atufi  the  execution  of  fuzt  a.;-*  c^  cnaicil ;  every  JuA  creiitwr^ 
notunihr.andin:  fuch  ihcrr^c^  fiaill he  admitted  as  a mtuefs  to 
the  excctnisr  of  juch  "JiiL  or  iodidl^  luithin  the  intent  if  the 
/md  efl'     u  2. 

And  if  arty  ferjcn  led  atiepui  the  txe^utlon  ef  any  laU  or 
codicil  already  made  er  /duU  atud  the  execution  of  any  mil  or 
codicil wbi lb jTxiu  i/£  made  oner  hefere  fuze  24,  175^*  ^' 
fvbcm  cry  ligaty  or  be^uij:  ii  or  fr^zli  he  tbfrely  given ^  whether 
charged  upen  l&ndi  tenements  cr  hereditaments^  or  not ;  and  , 
Juch  perjcn  be  fere  he  fttsU  give  f-:s  teflimony  concerning  thi 
execution  of  any  fuzh  u  ill  or  codiAU  fi'cll  have  hem  paid^  or 
hciZ'e  auepud  cr  rtUcJed^  or  foall  hjz>e  rcfufed  to  accept  fuch 
legacy  or  Icquff.^  upon  tindrr  made  thiru^\  fuch  prrfon  fludl 
be  admitted  a  i  a  uitnefs  te  the  execttticn  ef  fuch  uiU  §r  codicil^ 
v.: thin  the  inttni  cf  lie  faid  tf^,  nct^itk /landing  fcb  legmy 
er  liquefl*    f.  3. 

Provided  that^  ir  ccfc  of  fuch  tender  a^d  rcfufd  as  cfore^ 
faid f  fuch  perjcn  Jhal!  he  in  no  vAfe  intitkd  to  fuch  legacy  or 
Ifquefty  but  frail  he  for  ever  afterwards  barred  therefrom  ; 
and  in  cafe  of  fuch  acceptance  as  aforcjaid^  fuch  perfcnfi^ll 
retain  to  his  ovun  ufe  the  legacy  or  bequeji  ^X'hichfball  have  been 
fo  paid fatisfed cr  accepted^  nctivithftanding  fu.h  will  or  cO' 
dicil  Jkall  afterwards  be  adjudged  or  determined  to  be  vdd^ 
fcr  %iant  of  due  extQution^  cr  for  any  other  caufe  or  difeSt 
Muhatfuver.     f,  4. 

/Ind  in  cafe  any  fuch  legatee  as  oforefaid^  who  hath  exttefted 
the  execution  of  any  will  or  codicil  already  made,  or  Jhallattefi 
the  execution  of  any  w-il  or  ccdicil  which Jhcll  be  made  on  or  be^ 
fere  the  faid  zj^th  day  of  June  1752,  Jball  have  died  in  the 
lifetime  of  the  tejlator^  or  before  be  fhall  have  received  or  re- 
Itafed  the  legacy  cr  bequcft  fo  given  to  him  as  afcrefoid^  andbe^ 
fore  he  fljcll  have  refufed  to  receive  fuch  legacy  or  hequefl^  on 
tender  made  thereof  \  fuch  legatee  Jball  be  deemed  a  legal  wit^ 
nffs  to  the  execution  of  fuch  will  or  codicily  within  the  intent  §f 
the  faid  aSi^  notwithjianding  fuch  legacy  or  bequeft*     f.  5. 

Proiided  always^  that  the  credit  of  every  fuch  witmfsj  fo 
attejiing  the  execution  of  any  fuch  wiU  or  ccdicil^  in  any  of  the 
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cafes  in  ibis  aSi  before  mentioned^  and  all  circumflances  rf- 
Ultng  tbereto^Jball  befuhjeSf  to  the  confideration  and  determine 
atiem  of  the  court  and  the  jury ^  before  whom  any  fuch  witntfs 
fbM  bi  ixamitud^  or  his  teftimony  or  attefiation  made  ufe  of\ 
sr  of  the  court  of  equity^  in  which  the  teftimony  or  attefiation 
of  any  fuch  witnefs  Jhall  be  made  ufe  of\  in  like  manner  to  all 
intents  and  purpofes^  as  the  credit  ofwitneffes  in  all  other  cafes 
ought  to  be  confideredofand  determined,     f.  6- 

jtnd  fi$  perfon^  to  whom  any  beneficial  efiate  interefl  gift  or 
efposntmeni  Jhall  be  given  or  madcy  which  is  hereby  enabled 
to  be  null  and  void  as  aforefaid^  or  who  Jhqll  have  refufed  to 
receive  any  fuch  legacy  or  beque/lj  on  tender  made  as  aforefaid^ 
end  who  Jhall  have  been  examined  as  a  witnefs  concerning  the 
execution  of  fuch  will  or  codicil^  Jhall  afier  he  Jhall  have  beenfi 
examined^  demand  to  take  poffeffton  of^  or  receive  any  profits 
wr  benefit  of  or  from  any  fuch  ejlate  interejlgift  or  appofntment^ 
fo  given  or  made  to  him^  in  or  by  any  fuch  will  or  codicil  \  or  ■ 
demand  receive  or  accept  any  fuch  legacy  or  bequeft^  or  anyfatif' 
faOien  cr  compenfation  for  the  fame,  in  any  manner  or  under 
any  cdiur  or  pretence  whatfoever.     f.  7. 

Provided^  that  nothing  herein  Jhall  extend  to  the  cUfe  of  any 
heir  at  law,  or  of  any  devifee  in  a  prior  will  or  codicil  of  the 
feme  tefiator  executed  and  aitefied  according  to  the  faid  recited 
a&y  or  any  perfon  claiming  under  them  refpe^iively^  who  has 
been  in  quiet  poJf{ffion  for  the  fpace  of  two  years  next  pre- 
teding  thefixth  day  of  May  175I9  as  to  fuch  lands  tenements 
and  hereditaments^  whereof  he  has  been  in  quiet  poffeffton  as 
eferefaid ;  nor  to  any  will  or  codicil,  the  validity  or  due  exe- 
cution whereof  hath  been  contefled  in  any  fuit  in  law  or  equity 
tuamenced  by  the  heir  of  fuch  devifor^  or  the  devifee  in  any 
fittb  prior  will  or  codicil^  for  recovering  the  lands  tenements 
or  hereditaments  mentioned  to  be  devifed  in  any  will  or  codicil 
fi  eontefiedj  or  any  part  thereof  or  for  obtaining  any  other 
ndgment  or  decree  relative  thereto,  on  or  hefofe  the  fixth  day 
ef  May  lySi*  and  which  has  been  already  determined  in  fa^ 
>moar  of  fuch  heir  at  Icnv  or  devifee  in  fuch  prior  will  or  codicil^ 
.  jr  any  perfon  claiming  under  them   refpeSiiveiy,  cr  which 
hMsU  depending  J  and  has  been  profecutcd  with  due  diligence  ; 
tint  the  validity  of  every  fuch  will  or  codicil,  and  the  competency 
of  the  witneffii  thereto,  fljall  be  adjudged  and  dttermined  in  the 
toon  manner  J  to  all  intents  and  purpoj'es,  as  if  this  a5i  had 
-  ivwr  been  made*     r«  8. 

Provided  neverthelcfs,  that  no  poffeffton  of  any  heir  at  law 
or  devifee  in  fuch  prior  will  or  codicil  as  aforejaid,  or  of  any 
ferfm  claiming  under  them  refpe^iively,  which  is  confiftent 
wub%  or  may  be  warranted  by  or  under  any  will  or  codicil  at" 
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Uflid  according  to  the  true  intent  and  meaning  of  this  d&^  or 
fubere  the  ejlate  defcended  or  might  have  defc  nded  to  fuch  heir 
at  law  J  till  a  future  or  executory  devije^  hv  virtu f  of  any  will 
or  codicil  attefted  according  to  this  a£f^  fhould  or  might  take 
iffeSf^  Jhall  he  deemed  to  he  a  pojfeffion  u  ithin  the  intent  sand 
meaning  of  the  claufe  herein  lafl  before  contained,  ^  f.  9. 

Afterwards,  this  matter  came  in  conuderation  »gain,  in 
the  cafe  of  Wyndham  and  Chetwynd^  M,  31  G.iz.  Which 
was  on  an  iflue  out  of  chancery,  devifavic  vel  non,  to  try 
the  validity  of  the  will  of  one  Mr.  Chetwynd^  deceafed. 
The  jury  found  a  fpecial  verdi£^,  with  regard  to  the  at- 
teftation  of  this  will ;  wherein  it  was  ftated,  that  the 
teftator  died  Mar.  jy,  17 so,  leaving  the  will  in  queftion, 
which  was  regularly  attefted  by  three  fubfciibing  wit- 
nefles,  Higden,  Sqtjire,  and  Baxter :  that  the  teftator  was 
indebted  about  i8,OOol.  upon  mortgage  of  his  real  eihite, 
and  left  a  perfonal  eftate  to  the  amount  of  1 3,97 2 1,  which 
was  greatly  fuperior  to  all  his  fpecialjry  and  fimple  con- 
tract debts ;  tliat  he  charged  his  real  eftate  with  the  pay- 
ment of  his  debts  and  legacies;  that  at  the  time  of  at- 
tefting  this  will,  he  was  indebted  to  Higden  the  witne& 
"  (who  was  an  apothecary)  about  ill.  and  at  the  time  of 
his  death  about  18I.  which  had  been  paid  oft"  by  the 
executor  (before  the  trial  of  the  iflue  ;  that  he  was.  indebt- 
ed to  Squire  and  Baxter,  the  other  witnefll-s,  who  were 
two  attornies  in  partnerfhip,  about  280 1.  at  the  time  of 
ttteftation,  which  alfo  (except  a  fmall  miftake  in  mifcaft- 
ing)  was  out-fet  or  difcharged  before  the  day  of  trial.  If 
thefe  were  three  credible  witnefles  within  the  ftatute  of 
frauds,  the  jury  found  the  devife  to  be  fufticient ;  other- 
wife  infufficient. 

It  was  argued  by  ferjeant  Prime  for  the  plaintiff;  firft, 
,  That  the  fads  as  ftated,  did  not  make  them  interefted 
witnefles ;  fecondly,  That  fuppofing  them  to  have  been 
interefted,  yet  the  intereft  was  removed  before  the  time 
of  trial.  As  to  the  firft :  They  are  no  legatees,  and  de- 
rive nothing  from  the  gift  or  bounty  of  the  teftator  j  they 
were  juftly  intitled  to  payment  of  their  debts,  tho'  no 
will  had  ever  been  made ;  the  perfonal  aflets  were  the 
proper  fund  for  them  to  refort  to,  and  that  is  fufticient  to 
pay  their  demands  ;  fo  that  they  are  not  interefted  in  the 
charge  on  the  real  eftate.  As  to  the  fecond  point :  They 
were  competent  witnefles  at  the  time  of  examination, 
their  debts  being  then  difcharged.  The  word  credible  \u 
the  ftatute  is  an  ambiguous  expreflion,  and  capable  of 
many  fenfes  -,  but  there  feems  to  be  a  parliamentary  ex- 
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poGdon  thereof  in  the  ftatute  of  4  &f  5  jfn.  c,  i6.yr  14. 
whereby  three  witnefles  are  required  to  authenticate  a 
nuncupative  will,  and  it  is  declared,  that  fuch  as  are 
good  witnefles  in  trials  at  common  law,  ftall  be  deemed 
good  witneflTes  to  eftablifh  a  nuncupative  will.  Now 
allowing  the  fame  expoiition  to  take  place  in  the  ftatute 
of  frauds ;  then,  as  thefe  witnefles  would  be  .unexcep- 
tionable on  a  trial  at  law  in  refpedt  of  intereft,  fo  they  are 
competent  (and  therefore  credible)  witnefles  to  the  pre* 
fent  devife.  And  in  this,  and  the  former  argument,  there 
were  cited  divers  cafes  to  this  purpofe« 

On  the  other  fide,  Mr,  Norton  argued  for  the  defendant; 
that  at  the  time  of  tlie  attejlation  the  wUnefles  were  in* 
terefted,  and  therefore  incompetent;  and  that  this,  and 
not  the  time  of  examination,  is  the  proper  time  of  in* 
fpcding  their  credibility ;  elfe  it  would  open  greater  op- 
portunities of  fraud  and  perjury,  than  before  the  aft;  it 
would  be  fetting  up  witnefles  to  hire ;  and  would  put  the 
validity  of  the  will  in  the  power  of  the  witnefles,  by  re* 
leafing  or  not  rcleafing  their  intereft.  If  a  witnefs  is 
unexceptionable  at  the  time  of  atteflation,  and  afterwards 
becomes  infamous  or  infane ;  the  will  is  neverthelefs  a 
good  will:  which  proves  that  his  condition  at  the  time 
of  atteftation  is  alone  to  be  regarded.  And  to  this  purpofe 
were  cited  alfo  divers  cafes;  and  it  was  obferved,  that 
anoft  of  the  cafes  cited  on  the  other  iidc  were  prior  to  the 
ftatute  of  frauds.  He  irififted,  that  the  word  credibU 
means  fomething  more  than  competent:  the  law  required 
competency  before;  and  it  is  not  to  be  imagined,  that 
the  learned  compiler  of  this  ftatute  (lord  Hile)  would 
put  in  a  word,  which  at  be(^  was  fupcrfluous :  That  in 
the  ftatute  of  the  13  C  ?..  againft  deer  ft(?aling,  and  in 
all  the  game  laws,  the  exprc.Tion  of  credible  witnefs  is 
irfed,  which  hath  always  be;:n  u rider ftood  to  mean  more 
than  competent f  and  to  give  the  juftices  a  difcretion 
iriiether  they  will  convid):  upon  fuch  tefiimony  or  not, 
tho*  the  witnefs  was  in  law  ftridlly  admiilible.  And  he 
.isfifted  on  two  cafes,  as  direftly  in  point;  viz.  HiUiard 
am)  Jinning$j  I  X.  Raym,  505.  And  An/iy  and  Dowfing^ 
19  G.  2. 

On  the  argument,  lord  Man^HcId  exprefled  his  doubts 

of  that  generally  received  opinion,  that  Lord  Hale  drew 

dk^  ftatute  of  frauds,  29  C.  2.  he  having  died  in  1676,  in 

'itte  28  C.  2.  and  obferved   alfo,  that  the  ftatute  of  the 

4  IsT  j  An.  was  enabled  to  check  the  extravagant  notions 
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of  Tome  civilians,  by  which  they  excluded  from  being 
witnefTcs  the  children  and  faonily  of  the  teftator,  as  well 
as  of  the  legatee;  ariiing  from  a  iidion  in  the  Roman  law, 
by  which  teftaments  are  tranfaded  in  the  form  of  a  fale 
between  the  devifor  and  the  devifee,  to  which  none  of 
either  family  were  allowed  to  be  witneflcs. 

Afterwards  in  the  fame  term,  lord  Mansfield  delivered 
the  opinion  of  the  court.,    In  this  cafe  the  real  eftate  is 
only  charged  with  payment  of  debts,*  as  an  auxiliary  fund 
to  the  perfonalty ;  which  (lands  in  need  of  no  affiftance, 
bein^  itfcif  much  greater  than  the  debts  :  and  at  the  time 
of  trial,  the  three  witnefles  were  not  creditors  to  either 
the  real  or  perfonal  eftate,  but  were  fo  at  the  time  of  at- 
teftation.     And  herein  the  queftion  is.  Whether  this  be  a 
valid  atteftation,  according  to  the  (latute  of  frauds.     This 
is  a  doubt  which   fpran^  out  of  the  general  quedion   in 
Anfly  and  Dowfing^  whether  a  benefit  to  a  witnefs  ariiing 
from  a  will  fhall  annul  his  teftimony,  tho'  at  or  ^fter  the 
teftator's   death   he  becomes  totally  difinterefted.     The 
folution  of  thisqucftion  depends  upon  general  principles  | 
not  upon  the  words  of  the  fbtute.     l^he  flatute  declares 
no  incaj>acity,  lays  down  no  legal  conditions  for  admit- 
ting witnefles.     The  word  credible  is  no  term  of  art:  it 
has  only  one  fignificacion,  and  that  univerfally  received: 
it  is  never  ufed  as  fy nonymous  to  legal  competency  :  it 
prefuppofes  evidence  to  have  been  already  given.     The  ' 
confideration  of  competent,  is  previous  to  that  of  ere* 
dible :  and  in  the  itatutes  which  have  been  mentioned  at 
the  bar,  the  expreifion  fo  frequently  ufed  of  credible  wit« 
neflcs,    is  never   conflrued    to   mean   competent.      To 
make  the  validity  of  a  will  depend  upon  the  credibility  of 
the  witne(re5,  would  be  abfurd ;  fince  the  teftator  could 
never  forefee  what  credit  might  hereafter  be  given  to 
them.    It  is  true,  that  in  Butler  znd  Bakers  cafe,  3  Co.  36. 
the  third    caution   there  given  is,   to  call  credible  wit- 
nefles :  But  that  is  only  a  loofe  and  cafual  expreffion ; 
tho'  perhaps  the  penner  of  this  flatute  might  take  his  hint 
itT>m  thence.     I  cannot  conceive  (for  the  reafons  I  for* 
merly  mentioned]  that  this  flatute  was  drawn  by  lord 
Hale,  any  further  than  perhaps   by  leaving   fome   loofe 
notes,   which    were   afterwards   unfkilfully  digefled.     I 
therefore  think,  that  the  epithet  credible^  in  this  ftatute^is 
ufed  as  a  word  of  courfe,  but  is  unfortunately  mifapplied : 
if  it  figniiies  competent,   that  is  implied  in    the. word 
witnefs  alone :  if  it  fignifies  any  thing  more  than  compe- 
tent, it  is  (as  was  before  obferved)  abfurd.    Perpetual 
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doabts  have  arifen  upon  every  claufe  of  this  ftatute,  not 
only  among  the  unlearned,  for  whom  it  ought  to  have 
been  calculated  ;  but  even  among  the  learned  alfo.  In  , 
a  ftatutefo  inaccurate,  I  therefore  think  the  word  credibh 
might  accidentally  flip  in,  and  ought  not  to  be  attended 
to  as  if  it  carried  any  fpecial  legal  meaning.  I  (hall 
therefore  confider  the  ftatute,  as  only  requiring  the  at- 
leftation  of  three  fubfcribing  witnefTes,  that  is,  legal  com- 
petent witneiles :  and  cannot  but  obferve,  that  the  ne- 
ceCty  of  having  fubfcribing  witnefTes  to  any  inftrument 
never  exifted  before  in  this  country.  The  ftatute  deter-  . 
nines  no  point  of  time  for  the  competence  of  witneiles  ; 
and  as  I  think  that  competence  is  not  confined  to  the 
time  of  atteftation,  fo  that  I  think  that  the  incompetence 
of  witnefles  at  the  time  of  examination  could  never  be  in- 
tended for  a  queftion  by  the  legiflature,  (ince  however 
competent  at  the  time  of  attefling,  they  may  become  in- 
(aoeor  infamous  before  the  time  of  examination. 

The  competence  of  witnefles  ta  wills,  muft  therefore 
depend  upon  the  general  rules  of  competence  for  all  other 
witnefles.  I  will  therefore  confider,  fii&^  How  this  mat- 
ter of  competent  atteftation  would  have  flood  upon  gene- 
ral principles,  fuppofing  no  judicial  determination  had 
been  given  :  Secondly,  How  the  authority  of  judicial  de-» 
terminations  (lands ;  for  if  there  are  any  in  point,  they 
are  certainly  proper  to  be  adhered  to  :  And,  thirdly,  How 
ihefe  two  rules  may  be  applied  to  the  prefent  cafe. 

Fir(l,  As  to  general  principles  :  The  power  of  devifing 
ought  CO  be  favored.  It  naturally  follows  the  right  of 
prc^rty.  It  fubfiftcd  in  this  kingdom  before  the  con- 
qudfty  and  till  about  the  reign  of  king  Henry  the  fecond, 
when  it  ceafed  in  confequence  of  feudal  tenure,  not  from 
any  exprefs  prohibition.  The  dodlrine  of  ufes  revived 
this  power  i  and  the  flatute  of  ufes  again  accidentally 
checked  it.  This  occafloned  the  flatute  of  wills  to  be 
loon  after  made  ;  which  received  a  great  enlargement  by 
Ike  alteration  of  tenures  in  the  reign  of  king  Charles  the 
fecond.  And  this  teflamentary  power  over  property  is 
■Mirc  leafonable  in  this  kingdom,  than  ever  it  was  among 
the  Greeks  and  Romans  ;  flncc  by  reafon  of  primogcni- 
lire,  and  other  exclufivc  rules  qf  defcent,  the  lucceilion 
ab  inteftato  among  us  is  not  fo  equal  and  univerfal  as 
among  thob  people,  l^he  flatute  of  the  29  C.  2.  was 
ADC  meant  to  check  this  power,  but  only  to  guard  againft. 
fraud.  In  theory  it  feemcd  a  flrong  guard  :  in  practice  it 
mtj  be  fojie  guard  :  But  1  believe  more  fair  wills  have 
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been  de^royed  for  want  of  obferving  its  reftri  Aioni,  than 
fraudulent  wills  ob&ru£led  by  its  caution.  In  all  my 
experience  at  the  court  of  delegates  (and  I  have  heard  the 
filme  from  many  learned  civilians),  I  never  knew  a  frau- 
dulent will  which  was  not  legally  attefted.  Courts  of 
juftice  ought  therefore  to  lean  rather  againft,  than  in  fup* 
port  of,  any  too  rigid  formalities. 

Suppofe  the  fubfcribing  witoefles  honefl,  how  little 
need  they  know?  They  do  not  know  the  contents; 
they  need  not  be  together ;  they  need  not  fee  the  teftator 
fign;  they  need  not  know  it  to  be  a  will.  At  the  time 
this  a&  was  made,  the  law  rejeAed  no  witnefs  to  prove 
a  will,  unlefs  at  the  time  of  his  examination  his  teftimony 
tended  to  fupport  his  own  title,  and  enable  himfelf  to 
hold  or  recover  an  intereft  under  it.  In  the  ecclefiaiiical 
court,  the  probaee  is  conclufive  to  every  one  as  to  every 
,  part.     If  a  legatee  came  to  prove  it,  he  intitled  himfelf 

to  his  legacy.  But  if  the  legacy  was  contingent,  and 
at  the  teftator 's  death  could  not  takeeiFrd;  if  he  had 
the  fame  or  a  greater  intereft,  tho*  the  will  (hould  be  fet 
afide;  he  was  a  witnefs:  a  releafe,  payment,  or  tender^ 
made  him  a  witnefs.  In  the  courts  of  common  law* 
where  the  witnefs  had  a  charge  upon  land  devifed  to  an- 
other, he  was  juft  in  the  cafe  of  a  perfonal  legatee.  If 
he  had  as  great  an  intereft  the  other  way ;  if  his  intereft 
at  the  teftator's  death  could  never  take  effefi  3  if  there 
was  a  releafe,  and  I  will  add,  as  by  neceflary  confer 
quence,  if  there  was  payment  or  tender;  he  was  a 
witnefs.  Nice  objections,  of  a  remote  intereft,  which 
cpuldnot  be  paid  or  releafed,  though  they  held  in  other 
cafes,  were  not  allowed  to  difqualify  a  witnefs  in  the 
cafe  of  a  will :  As  parifhioners  might  prove  a  devife  to 
the  ufe  of  the  poor  of  the  parifli  for  ever.  2  Zid.  109* 
Intereft  in  a  witnefs  is  certainly  an  objedion  to  his  com- 
petency: This  arifes  from  a  prefumption  of  bias:  It  it 
no  pofitive  difahility ;  as  if  a  particular  age  was  required 
and  wanting  in  a  witnefs:  It  is  only  prefumptivc;  and  • 
prefumptions  only  ftand  until  the  contrary  is  made  appa*  ' 
rent:  If  the  bias.be  taken  ofF,  the  obje£)ion  ceafes. 
There  is  no  prefumption  of  bias  in  a  witnefs,  who  at  the 
time  of  figning  probably  knew  not  the  contents  of  the 
teftator's  will,  and  after  his  death  is  difcharged  from,  or 
has  renounced  all  intereft  ariftng  from  thence.  Nothing 
can  be  more  reaibnable,  than  to  allow  this  objeAion  of 
intereft  to  be  purged  by  matter  fubfequent  to  the  attefta* 
tion,  and  previous  to  the  trial,  if  ic  were  only  for  the  be- 
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nefit  of  third  perfons.  Shall  tokens  of  kindnefs  to  friends, 
fervants,  or  the  like,  who  may  be  unwarily  called  in  as 
witnefle$,  vitiate  a  folemn  and  well-weighed  difpoiltion 
of  a  roan's  eftate;  when  by  payment  or  releafe  this  in- 
tereft  may  be  at  once  removed  ?  This  feems  the  more 
uoreafonable,  fince  there  are  methods  by  which  legatees 
may  by  circuity  l)e  witnefles  to  a  devife  in  their  own 
favour,  without  either  payment  or  releafe  :  If  land  be 
once  charged  with  legacies  by  a  well  attefled  will ;  lega- 
cies may  be  given  by  an  unattefted  codicil  to  the  wic* 
Defies  of  that  very  will. 

As  to  the  judicial  authorities  :  In  all  cafes  of  teftimony 
it  bath  often  been  determined,  that  a  releafe  takes  ofFall 
objedion  in  point  of  intereft.  And  therefore  I  give  cre- 
dit to  the  di£lum  of  judge  Powis,  in  Viner^  tit.  Evi- 
dence, F.  fe£l.  53*  not  on  the  authority  of  the  reporter, 
but  becaufe  it  is  confonant  to  the  known  pra£lice  of  Weft- 
ninfter-hall  in  other  cafes ;  viz.  That  it  had  been  fo- 
lemnly  agreed  by  the  judges,  that  where  a  perfon  had 
a  legacy  given,  and  did  releafe  it,  he  was  a  good  wit^ 
nefs  to  prove  the  will.  The  cafe  of  HiULrd  and 
JmningM  (of  which,  Carthew's  is  the  beft  report,  he  hav- 
ing been  counfel  in  the  caufe)  in  fubftance  is  much  the 
(ame  as  that  of  Jnfly  and  Dowfing.  In  this  laft  cafe,  the 
wife  of  one  of  the  witnefles  had  an  annuity  charged  on 
the  lands  devifed ;  no  releafe  was  had  ;  no  payment,  no 
lender  coijid  be  made;  and  as  hufband  and  wifs:  are  con- 
fidered  as  one  perfon,  this  was  a  material  objection  to  his 
teftimony ;  and  it  was  upon  the  particular  circumftances 
of  that  cafe,  and  not  upon  any  general  doctrine,  that  the 
judgment  in  that  cafe  was  founded,  as  Mr.jufticeDenifon 
(boo  after  aflured  me*  It  is  true,  the  lord  chief  juilice  Lee, 
in  deSivering  his  opinion,  went  into  the  general  point,  and 
aigued  as  \i  the  credit  of  a  wicnefs  could  not  be  purged 
or  varied  by  an  a£l  fubfequent  to  the  attedation  ;  which 
k  grounded  on  a  maxim  of  the  Roman  law,  ccndltionem 
tffitrm  inJpUtre  dehemm  to  tempore  cum  jlgnarent  :  13  ut  this 
not  fufficieniiy  confidered  ;  as  will  appear  from  a  (horc 
of  the  Roman  tcftaments,  which  originally  could 
odj  be  made  as  a!  egiflative  adi  /;;  procin^iu^  or  in  comitiis 
yfrtfr '  but  after  the  Uw  of  the  twelve  tables,  which 
pire  the  power  of  private  tefiaments,  tellamentary  matters 
yfn  ufually  tranfa^ed  per  es  ^  libram^  under  the  fidion 
tpid  in  the  form  of  a  fale  or  contract  between  the  teftator 
inl  the  legatees.  Thefe  fymbols  were  ui'tJ  before  the 
{pmidufiion   of  written  inUrumcnts^  and  to  this  fym- 
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bolical  fale  five,  and  afterwards  to  the  written  inftrument 
feven  witneiles  were  required,  who  muft  be  citizens,  free- 
men, adults,  and  attended  with  other  qualifications.  This 
poiidve  capacity  ^as  the  condition  of  the  witneflcrs  refer- 
red to  in  the  Roman  law ;  which  was  requiiite  to  be  in 
them  at  the  time  of  their  atteftation  or  iigning,  and  not 
afterwards  ;  in  like  manner  as  where  a  furrender  muft  bo 
made  into  the  hands  of  two  copyhold  tenants,  it  will  not 
be  good  if  made  into  the   hands  of  a  ftranger,  tho'  he 
(hould  afterwards  become  a  copyholder.      The  intereft  of 
the  witnefles  was  not  in  the  contemplation  of  the  law  ; 
for  heirs  were  admitted  as  fubfcribing  witnefles  after  the 
fymbolical  fale   had  ceafed,  as  were  alfo  ceflui  que  trufi$ 
and  legatees.     The  confequence  of  this  doflrine  of  lord 
chief  juftice  Lee  was,  that  no  creditors  or  legatees,  if 
the  eftates  were  charged  to  pay  them,  could  at  any  rate 
be    good    witneiles.      And    yet  when    lord  Aylefbury 
died  in  February  1746,  leaving  a  new-made  will,  wit<* 
nefTed   by  three  fervants,  to   all  of  whom  he  had  left 
legacies   charged  on   lands,   which  they  rehafed  before 
examination,  and    it  appearing  that   by  a   former  will 
dated  in   1744,  and  witncfTed  by  other  perfons,  he  had 
left  the  fame  legacies,  the  lord  chancellor  in  1748  held 
them  to  be  good    witnefles  to  the  fecond  will,    for  it 
was  indifferent  to  them  which  will  (hould  ftand   good, 
and  befides  they  had  releafed.     And  in  the  cafe  of  Baugb 
and  HoUcwayj  i  P.  fP^ilL  557.  Lord  Raymond  lays  down 
the  lame  general  do&Tine  that  I  would  noweftablifh  ;  and 
aMb  another  point,  which  agrees  with  my  opinion,  that 
an  intcrcfled  witnefs  may  prove  a  devife  to  another,  tho* 
jiot  to  himfclf.      In  all  judicial  determinations,  devices 
have  been  coniidered,  not  in  the  nature  of  wills  by  the 
Roman  law,  but  as  difpofitions  and  conveyances  of  real 
eflates ;    whence  it  is,  that  by   fuch  difpofltion  of  all 
one's  clbte,  lands   that  are  purchafed  fubfequent  there- 
to will    not  pafs :    Therefore  the  intereft  of  witnefles 
to  devifes  (hould  be  governed  by  the  fame  rules,  as  in 
all  other  written  difpofitions  of  real  c(tates.     As  to  the 
notion  ftarted  in  the  argument  of  jfnjfy  and  Dowfotg^  of 
four  devifee  witnefles   dividing  an  eitate  among  them- 
felves,    by  reciprocally    attefting    for   each    other;  this 
might  as  well  be  efl^e<Sled  by  four  diftin£t  devifes  fepa« 
ra'icly  attefted    by  three  of  them   in   rotation :  But  in 
ciiher  cafe,  the  very  contrivance  would  appear  fofraudu* 
kilt,  as  aloac  to  be  fufiicient  tofet  it  afide. 
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With  refpeCE'to  the  prerent  care  on  its  ovn  particular 
circdttiftaiicesr-T-^-There  wiuielTet  are  in  the  nature  of 
Tegatect  j  not  feycral  devifcet.  The  prefumptton  of  in> 
tereft  at  the  lime  of  atteftdtion,  is  taken  off  at  the 
deaths  by  the  principal  funds  being  .more  than  fuffi-* 
cient :  Jt  is  taken  off  l>cfurc  the  trial,  by  the  debts 
being  paid.  But  the  benefit,  at  the  time  of  atteilation, 
wat  nothing.  It  doth  not  ^pe^r  the  principal  fund* 
dicn  were  deflcient.  The  leguy  is  a  bare  polEbility, 
upon  1  contingency,  which  contingency  never  happened. 
But  I  will  IP  fdrtbcrj  I  think  a  charge  to  pay  debts 
ODght  not  to  incapacitate  fubfcribi/ig  witneflcs,  altho'  thej 
widtcd  and  claimed  the  benefit  of  it.  Every  honeft 
ntin  flihuld  make  that  charge  in  his  will.  He  who 
omits  it,  ii  Taid  to  (in  in  his  grave.  Fraud  cannot  be 
jreAiiscd,  from  infcrting  a  claufc  which  it  would  be  ini* 
^uitttus  not  to  put  in.  No  man  would  refbrt  to  wicked 
ini  fraudulent  praftices,  to  get  his  debt  charged  upoa. 
liuiii  b'j  the  #ill  of  his  debtor.  If  he  furpciSed  the 
AJbittr's  circumftances,  he  would  not  Ray  till  hia  deatfat 
a^',fruflf  to  a  revocable  fecurity. .  The  prefumption  of 
mudifi  this  cali  would  be  againll  jufticc  and  truth; 
■ad  the  public  inconvenience  fo  great,  that  hardly  a  wiU 
oald  ftand.  This  charge  ought  to  be  in  every  wilV 
Tic  pcrfbni  attending  upon  a  dying  teftator,  and  tliere- 
iSn  mod  coRitnon  witneilc!,  are  generally  in  fome  de^ 
ilfef  creditors :  fuch  as  fervants,  paifon,  attorney,  and 
^ditiary  :  and  the  difallowing  fuch  psrfons  to  be  wit- 
ddfei  cannot  anfwer  any  ends  of  public  utility.  Upon 
dJ^wKolc,  *e  are  all  of  opinion,  That  this  will  is  duly 
alkfted  by  three  wiCnefles.     Blact.  Rep.  95,  (h) 

Afierwards,  in  the  care  of  Hindfan  and  Kirjef^  E.  5 
d.  3.  a  rpecial  cafe  was  refervcd  from  Appleby  affixes 
Before  Mr.  Juflice  Bathurfl  in  1769,  which  was  thus; 
Jbbo  Knott,  being  feifed  of  a  tnriruage  and  other  te^ 
ifebtents,  at  Mauls  Mcburn  in  the  county  of  Wed- 
mofland,  by  his  will  bearing  date  Auguft  16,  17341, 
(ytilc^  was  before  the  mortmain  aA  of  g  G.  2,  and 
nttefore  that  was  out  of  the  queHioii,}  dcvifet  his  me^, 
fu2^  and  lands  in  the  will  paiticuUrly  mentioned  (after 
tfe'deait)  of  his  wife)  to  John  White,  Chriliopher  MoTst 
HeiiVy  Holme,  William  Uent,  Robert  Burra,  and< WiU 
I  6U  fiurra,  in  truft^  that  they  and  ibeif  fucccfibra  for 
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ever  difpofe  of  the  rents  and  profits  to  poor  orpbans, 
aged,  and  impotent  people  within  the  town(hip  of  Mauls 
Meburn,  and  put  out  the  children  of  fuch  poor  people 
apprentices.  Other  lands  and  tenements  there  he  de- 
vifed  to  his  wife  for  life,  remainder  to  Anne  Gibfon  for 
life,  remainder  to  Mary  Brown  for  life,  remainder  to 
Anne  Hebfon  in  fee.  Anne  Gibfon  (after  the  wife's 
death)  entered  as  devifee  on  that  part  deyifed  to  her ;  and 
the  heirs  at  law  brought  an  ejeftment,  alleging  that 
the  will  was  not  duly  attefted  according  to  the  ftatuce 
of  frauds.  The  witnefles  were  two  of  the  faid  truftees^ 
Henry  Holme  and  Robert  Burra,  and  the  third  Joha~ 
Mitchell ;  all  of  whom,  at  the  time  of  the  atteftacion, 
and  at  the  death  of  the  teftator,  and  long  after,  were  rc- 
fpedtively  feifed  of  mefiuages  and  tenements  in  the  faid 
townfhip  of  Mauls  Meburn,  and  were  aflefled  to  and  paid 
the  poor  tax  there.  But  before  the  time  of  trials  the 
faid  Henry  Holme  and  Robert  Burra  releafed  all  their  in- 
iereft  under  the  will  to  the  other  truftees,  and  they  and 
alfo  John  Mitchell  conveyed  away  their  rcfpe£tivc  mcf-^ 
fuages  and  tenements  within  the  faid  townfhip.  The 
queilion  was,  whether  under  thefe  circumftances,  tho 
faid  writing  purporting  to  be  the  will  of  the  faid  John 
Knott  was  fufficient  and  efie£lual  to  pafs  the  aforefai<f 
lands  and  tenements  to  the  faid  Anne  Qibfon  7— Upoa 
the  hearing  of  this  caufe  in  the  court  of  common  pleas^ 
the  three  puifne  judges  delivered  their  opinion  in  fiivour 
of  the*will ;  and  the  lord  chief  juftice  Pratt  (afterwar<b^ 
lord  Camden)  declared  his  opinion  againft  it,  and  argucfl 
to  the  following  effeS :  Two  queftions  arife  out  of  this! 
^ill ;  firft.  Whether  it  is  executed  according  to  the  fta- 
tute  of  frauds ;  and,  fecondly.  If  not,  whether  the  ob* 
jeftion  to  it  is  cured  by  the  late  a£l.  In  handling  thia-, 
fubjed,  I  (hall  be  obliged  to  differ  from  the  opinion  of 
the  court  of  king's  bench  delivered  by  lord  Mansfield  ia 
the  cafeof  Wyndham  and  Chctwynd  ;  or  rather  (for  fo* 
I  wifh  to  put  it)  I  (hall  agree  with  the  judgment  of  the. 
fame  court  delivered  by  lord  chief  juftice  Lee  in  the  cafe 
of  Anfty  and  Dowfing.  For  as  both  the  opinions  are 
juftified  by  authorities  of  equal  weight,  a  roan  may  take . 
either  fide  without  hazarding  his  reputation.  The  cafe 
of  Wyndham  and  Chetwynd  fuppofes  that  the  word  rr#* 
JiUi  in  the  zSt  is  only  a  word  of  courfe,  and  ought  not 
to  be  attended  to  as  conveying  any  fptcial  legal  meaning  ; 
aad  that  the  other  word  nuitmfs  is  to  be- expounded  bj 
common  law  analogy.  From  whence  this  rule  was  taken, 

that 
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that  ai  It  common  law  no  man  was  allowed  to  be  a  wit* 
nefs  to  prove  an  interefl  for  himfelf ;  fo  fince  the  Aa- 
tute,  no  man  (hall  by  his  own  fubfcriptioa  take  an  in« 
tereft  which  he  could  not  prove  at  the  thne  by  his  own 
examination  :  And  from  the  rule  thus  framed  it  was  con- 
cluded, not  only  that  a  releafe  or  payment  will  re-eftablilh 
the  witnefs,  if  his  incompetency  really  ftands  in  the  way ; 
but  further,  that  fuch  a  witnefs  may  even  without  a  re* 
leife  be  competent  enough  to  prove  the  will  for  every  per* 
fon  except  himfelf. 

In  oppoHtion  to  this  reafoning  I  propofe  to  maintain^ 
that  this  credibility,  which  I  ihall  prove  to  be  compe* 
teocy,  is  a  neceflary  and  fubftantial  qualification  of  the 
witnefs,  at  the  time  of  atteftation,  that  if  the  witnefs  is 
incompetent  at  that  time,  he  cannot  purge  himfelf  after* 
wards,  either  by  releafe  or  payment,  fo  as  to  fet  up  the 
will ;  and  that  he  cannot  be  a  witnefs  in  that  cafe  to  efta* 
bfilh  any  part  of  the  will,  but  that  the  whole  is  void  for 
cvcr«  As  my  brothers  differ  with  me  upon  the  fecond  ques- 
tion, by  holding  that  the  witnefles  are  competent  bv  the 
nde  of  law,  I  might,  if  I  thought  it  fitting,  leave  all  the 
other  points  undifcufled,  as  not  abfolutely  neceflary  to  the 
decifion  of  this  cafe.  And  1  (hould  have  been  glad  for  feve- 
nd  reafons  to  have  done  it,  if  other  reafons  more  weighty 
wtdi  me  had  not  determined  me  the  other  way.     One  if, 
Aat  as  the  whole  argument  is  connected  by  a  chain,  thofe 
pins  whereon  1  am  bound  to  fpeak  could  not  be  fo  clearly 
ilhiftrated,  if  the  others  were  omitted ;  for  they  all  throw 
li^t  upon  each  other,  and  the  former  are  proper  and 
material  introdudions  to  the  latter.     Another  reafon  is, 
that  as  the  fame  cafe  may  again  exifl,  and  even  this  cafe 
may  yet  come  before  another  court ;  and  likewife,  as  no 
cafes  of  the  like  kind,  in  my  opinion,  are  cured  by  the 
late  wEti   but  that  future  will*:,  as   well  as  thofe  that 
ave  paft,  under  fuch  like  atteftations,  mud  occafion  the 
bmc  queftions,  when  they  happen  to  be  contefted :  I 
Ikink  myfelf  bound   in  duty  to  declare  my  diflfent  to 
die  laft  opinion  of  lord  Mansfield,  and  do  my  befl  cndea* 
to  reftore  that  of  lord  chief  juftice  Lee,  which  has 
to  confiderabi y  (haken,  I  may  fay  overturned ;  becaufe 
die  laft  opinion,  if  it  is  acquiefced  under,  almoft  always 
Mfcms,  and  becomes  the  leading  cafe.     I  am  very  fenfi- 
■feftt  the  fame  time,  that  I  am  dbilroying  an  honefl  will, 
a  nominal  objection ;  for  the  interell  here  which  I 
treat  as  a  ferious  incapacity,  is  too  flight  even  to 
ii^Brage  the  witncfs's  credit,  if  he  could  be  fv7orn ; 
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and  yet  I  mud  adjudge  him^  upon  this  objeAioiiy  to  be 
a  perfon  Co  deftitute  of  all  credit,  that  be  is  not  fit  even 
to  be  ex;: mined  :  But  as  it  is  not  my  bufinefs  to  decide 
cafes  by  my  ovirn  rule  of  juftice,  but  to  declare  the  law 
as  I   find  it  laid  down ;    if  the  ftatute   of  frauds  has 
injoined  this  determination,  it  is  not  my  opinion,  but  the. 
judgment  of  the  legiila'ture.     As  I  am  fatisiied,  however, 
that  this  will  was  fairly  executed,  1  am  very  glad  mj 
brothers,  by  differing  from  me,  have  enabled  me  to  give 
judgment  in  favour  of  it,  againft  my  own  opinion.     Be- 
fore 1  proceed,  I  defire  it  may  be  underftood,  that  I  do 
by  no   means  deny  the  authority  of  tbe  judgment  in  ^ 
Wyndbam  and  Chei%vynd ;  for  that  cafe  was  not  determined 
only  upon  the  general  principles,  which  I  am  obliged,  in 
thi^  argument  to  deny,  but  upon  its  own  general  as  wdl 
as  particular  circumftances,  none  of  which  can  be  applied 
to  the  cafe  of  a  mere  legatee  witnefs.     Tbe  firft  general 
inquiry  then  being  this.  Who  are  thofe  witnefles  whicJl 
are  defcribed  rn  the  ad  by  the  word  a^idibU  f  I  anfwer^ 
in  oix  word,  they  are  (cmpetint  witnefles  and  no  other* 
And  when  it  is  further  allced.  At  what  time  muft.tbi^ 
wltnefll'S  be  endued  with  this  qualification  ?  I  fav.  Chayt 
they  muft  be  clothed  with  it  at  the.  time  of  atleftatioo.  , 
And  here  I  muft  premife  one  obfervation,.  That  there,  it 
a  great  difFcrence  between  the  method  of  fut>ving  a  fa^.. 
in  a  court  of  juftice,  and  the  atteftaiioi^  of  that  h&  at  • 
th^  time  it  happens.     Thefe  two  things  I  fufpe&have 
been  confounded.     Whereas  it  ought  always  to  be  iCp 
membered,  that  the. great  inquiry  upon  this  qucftipn.is^ 
how  the  will  ought  to  be  attefted,  and  not  how  it  oug^. 
to  be  proved.     The.  new  thing  introduced  by  the  ftatute 
is  the  atteftation  ;  the  method  of  proving  this  atteftation. 
ftands  as   it  did  upon  the  old  common  law  principles* 
Thus,  for  inftance,  one  witnefs  ijs  fufficient  to  prove 
what  all  the  three  have  attefied  \  and  though  that  witoeli 
mufl;  be  a  fubfcriber,  yet  that  is  owing  to  the  genersi  . 
common  law  rule,  that  where  a  witnefs  hath  fobicribed 
an  inftrument,  he  muft  be  always  produced,  bccanfe  it 
is  the  beft  evidence.     This  we  fee  in  common  exped* 
ence;   for  after  the  firft  witnefs  has  been  examined,  the 
will  is  always  read.    The  ftatute  fays,  the  will  muft  be  . 
executed  before  three  credible  witnefles.     If  it  be  aflcod* 
whether  the  ..quality  of  credibility  is  requifiie  in  the 
witnefs  at  the  time  of  atteftation  ?  I  aofwer.  Nothings 
can  be  more  clear  upon  the  words,  if  credibility  meant 
any  thing  ;  for  w4iat  i%  tbe  alaufc,  but  a  dcfcription  of^ 
IX  tfaple 
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thofe  iblemnhics  that  ire  to  attend  the  execution  ?  among 
vkich  the  prefence  of  credible  witnefles  is  made  neceflary. 
Ilia  admitted^  that  if  any  other  defeription  had  been  ad- 
dcd  to  the  witnefles^  that  mud  have  belonged  to  them  at 
the  time;  as   if  three  Engliflimen,  or   three   full  aged 
peribns  had  been  required,  thefe   adjun£ts   woiJd  have 
been  aeceflary  at  the  <ime ;   and  if  (o,  I  fee  not  by  what 
rule   of  conftruiiion  one  epithet  or   adjund  cah  be  dif- 
tiagutflied  from  another.     Nay,  if  the  word  crtdibU  be 
dtf^nged ;  and  the  word  witnefi^  as  it  is  admitted,  doth 
^  \t£Al  iXo^t  \TiQ\Mit  competent  \    Oil],  competency  mu ft 
ke  eflenti^I  to  the  witnefs  at  the  time  of  execution  :  And 
a  competent  witnefs  in  the  eye  of  the  law  is  a  witnefs 
that  ia  not  infamous  nor  interefled.  So  that,  csUce  it  which 
way  we  will,  an  interefted  witnefs  cannot  be  the  witnefs 
the  law  intends  to   be  prefent  at  the  execution.     And 
that  the  ftatote  had  )a  main  view  to  the  quality  of  the 
witneflef,  will  appear  from   this  confideration  :  namely, 
that  a  will   is  the  only  inftrument  in  it  required  to  be 
attefted  by  fubfcribing  witneiTes  at  the  time  of  execu- 
tion.     It  was  enough  for  leafes  and  all  other  conveytncet , 
marriage  agreements,    declarations,   and   alignments  of 
*tnift»  to  be  in  writing :    Thefe   were  all   tranfadions  of 
health,    and    protected  by  valuable  confiderations   aird 
antecedent  treaties ;  the  power  of  a  court  of  equity  was 
iidly  fufficient  to  meet  with  every   fraud  that  could  be 
padifcd  in  thefe  cafes,  after   the  contra£t  was   reduced 
iatD  writing.     But  a  will    was   a    voluntary  difpofition, 
ODecuted  fuddenly  in  the  lad  ficknefs,  oftentimes  almoft 
in  the  article  of  death.     And  the  only  queftion  that  crati 
he  alkcd  in  this  cafe   is.  Was  the  teftator  in  his  fenfes 
when  he  made  it  ?  and  confcquently ,  the  time  of  execution 
ii  the  critical  minute  that  requires  guard  and  prote£lion» 
you  fee  the  leafon   why  witnefles  are  called  in  fo^ 
phatically.     What  fraud  are  they  to  prevent  ?    Even 

fraud  fo  commonly  pradifed  upon  dying  men,  whoft 

s  have  furvived  their  heads  ;  who  have  fiill  ftrength 
to  write  a  name,  or  make  a  mark,  though   the 
dfttcity  of  difpofing  is  dead.     What  is  the  condition  of 

an  object  in  the  power  of  a  few  who  are  fuffered  to 
him,  wheedled  or  teized  into  fubmifEoa  for  the 

of  a  little  eafe  ?  Put  to  the  laborious  taflc  of  recoU 
Ijdili^  the  full  ftate  of  all  his  affairs,  and  to  weigh  the 
lift  merits  and  demerits  of  thofe  who  belong  to  him» 
W^rcmcmbring  all,  and  forgetting  none.  Such  an  a£l 
•I  be  dono  at  fuch  a  time  is  fo  pregnant  with  fufpicion, 

H  3  that 
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|l         ^bat  a  formal  declaration  of  the  teftator*s  found  and  difpd* 
*  fing  mind  and  memory,  tho*  he  is  weak  in  body,  is  grown 

to  be  a  common  introdudory  daufe  to  alu^oft  every  tef* 
tament.   Who  then  (hall  fecure  the  teftator  in  this  import- 
ant.moment  from  impofition?  Who  (hall  prote£l  the  heir 
at  law,  and  give  the  world  a  fatisfaAory  evidence  that  he 
was  fane  ?     The  ftatute  fays,  three   credible  witne(|^s. 
What  is  their  employment  ?    I  fay,  to  inQ>ed  and  judge 
of  the  teftator's  fanity  before  they  atteft.     If  he  is  not 
capable,  the  witnefles  ought  to  remonfirate  and  refufe  their 
attefiation.     In  all  other  cafes  the  witnefles  are  paffive^ 
here  they  are  a61ive,  and  in  truth  the  principal  parties 
to  the  tranfadion,  the  teftator  is  intiuned  to  their  care. 
Sanity  is  the  great  fa£l  the  witnefs  has  to  fpealc  to,  when 
be  comes  to  prove  the  atteftation ;  and  that  is  the  true 
reafon  why  a  will  can  never  be  proved  as  an  exhibit  vitm 
v§€i  in  chancery,  tho'   a  deed  may  ;  for  there  muft  be 
liberty  to  crofs  examine  to  this  fad  of  fanity.     From  the 
fame  confideration,   it  is  become  the  invariable  praAice 
of  that  court,  never  to  efiablifh  a  will  unlefs  all  the  wit* 
Defies    are  examined  ;    becaufe  the  heir  bias  a  right  to 
proof  of  fanity  from  every  one  of  them  whom  the  ftatute 
bas  placed  about  his  anceftor.     And  yet  this  duty  of  the 
witnefs,  this  folemn   trial   of  the  teftator's   fanity,  hath 
been  called  a  matter  of  form,  and  of  no  ufe  to  prevent 
frauds.     I  am  of  a  very  contrary  opinion.     Ihat  manj 
fraudulent  wills  have  been  made  (ince  the  ftatute,  and. 
all  formally  executed,  1  have  no  doubt;  and  I  am  afraid 
thefe  frauds  will  continue  to  the  end  of  time ;  for,  what 
law  can  totally  extinguifh  wickednefs,  and  reform   man^ 
kind  ?     But  if  a  law  is  to  be  flighted,  becaufe  it  doth  not 
entirely  eradicate  the  mifchief  it  was  made  to  prevent,  no 
law  whatever  can  efcape  cenfure.     Many  bad  wills  have 
been  made ;  but  who  can  tell  me  how  many  have  been 
prevented  ;  The  deflgn  of  the  ftatute  was,  to  prevent  wills 
that  ought  not  to  be  made,  and  always  operates  fiieotly  by 
inteftacy.    1  have  no  doubt  but  that  a  thoufand  eftates  have 
been  faved  by  this  excellent  provifion.    It  is  called  a  guard 
in  theory  only ;  whereas  almoft  every  delirious  paralytic^ 
that  is  fuffered  to  die  inteftate,   is  preferved  by  this  law» 
and  gives  teftimony  of  its  utility.     But  if  you  once  treat 
this  part  of  the  folemnity  as  a  form,  and  call  the  devifees 
and  legatees  into  the  lick  man's  chamber ;    the  whole 
ceremony. will  then,  I  admit,  become  a  mere  form  :  aay 
it  will  be  worfe,  it  will  be  a  fnare  to  the  teftator  ;  aod 
inftead  of  being  a  prevention,  it  will  be  a  protcdioo  of 

fraud. 
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fraud.  I  will  clofe  thit  reafoning  with  the  words  of  the 
court  in  the  cafe  of  Lia  and  Liibf  as  reported  in  Cartb. 
37.  '*  'Tis  true,  the  intent  of  the  (latute  was  to  prevent 
^  fraud  ;  but  tho'  no  fufpicion  of  fraud  appears  in  -this 
*'  cafe^  yet  the  ftatute  hath  prefcribed  a  certain  method, 
^'  which  evtty  one  ought  to  purfue  to  prevent  fraud/* 
And  if  this  is  the  true  language  of  the  flatute  of  frauds,  . 
the  confequence  is  undeniable,  that  the  incompetency 
can  never  be  purged,  and  that  th^  whole  will  is  void  for 


This  being  the  criterion  of  credibility,  I  proceed  to  con* 
fider,  how  far  the  witnefles  to  this  will  are  affeded  by  it* 
The  cafe  is  this  .  The  teftator  devifeth  certain  lands  to 
trufteet,  to  be  applied  to  the  ufe  of  fuch  poor  as  by 
xcafon  of  infancy,  impotence,  or  old  age,  are  unable  to 
work,  and  to  place  out  apprentices  the  children  of  fuch 
poor.  The  three  witnefli»  who  attefted  the  will,  are 
ieifed  of  lands  in  fee  within  the  parifh  at  the  time  of  at* 
leftadon.  The  objeSion  is,  that  thefe  witne/Ies  cannot 
be  admitted  to  prove  the  will  in  court,  while  they  remain 
fi)  feifed,  becaufe  by  the  eftabliQiment  of  the  will  they  will 
derive  an  intereft  to  themfelves  in  refpe^  of  thofe  lands^ 
Their  intereft  is  this,  that  as  the  poor  rate  muft  be  re- 
duced in  prbportion  to  the  value  of  this  benefaction,  their 
eftatct  will  befome  rate- free  for  fo  much  for  ever.  And 
lllho'  the  devife  at  the  time  of  the  teftator's  death  wat 
teirey  and  did  not  take  effeA  till  fome  years  after  ;  yet  it 
was  a  prefent  benefic  to  the  owner  of  thpfe  lands,  and  made 
them  immediately  more  valuable,  in  conGderation  of  this 
firture  eaiement.  It  is  objected,  that  the  intereft  claimed 
under  the  will  is  nothing  ;  that  it  is  nothing  at  prefent| 
that  it  is  contingent  in  future  j  and  that  at  moft  it  is 
CKtremely  minute.  ,  *'X\s  true,  it  is  not  given  to  the  pa? 
tilhiooers ;  but  it  is  an  intereft  derived  to  the  parilhir 
io  confequence  of  the  will :  which  is  the  common 
of  penalties  given  to  the  poor  }  they  gain  if  (he  will 

cftabiiibed,  they  lofe  if  it  is  fet  afide.     I  do  admit 
db^  it  is  00  eafement  in  prefent ;  but  in  refbefl  of  future 
mt,  it  is  even  now  a  prefent  and  lafting  benefit  | 
in  truth,  all  future  interefls,  whether  certain  or  con«> 

_         whether  now  or  hereafter  to  be  enjoyed,  are  pre* 

ftpi-benefits,  have  a  price,  and  are  faleable.     The  court 

if  jphmcery  therefore  hath  very  fenfibly  pronounced  po(^ 

wifttifs  to  be  vefted  interefls,  and  made  tbem  tranfmif« 

Ife    A  feeexpedant  upon  a  thoufand  years  term  has 

H4  been 
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~oeen  fold  for  money/  Let  me  put  the  cafe  of  an  rxe« 
cufory  devife  of  an  eftate  of  io,OOo1.  a  year,  and  i6e 
life  before  it  in  a  deep  confumption,  (I  am  entitle^  to  put 
the  ftrongeft  cafe  I  pleafe,)  could  this  devifeebe  ;i'copi* 
petent  witnefs  to  prove  the  will  ?  The  anfwcr  muftbe,  hp 
could  not.  Tell  me  then  what  chances  a/e  valuably 
and  what  not.  7'ill  this  line  is  drawn,  I  xnutk  infift  that 
alf  chances  are  valuable.  As  to  the  objection  that  the 
intereft  is  minute,  and  that  a  fmall  intereR,  as  in  Tnvnf' 
bend's  cafe,  ought  not  to  difqualify  witnefles :  I  do  con- 
ceive, that  however  that  point  might  have  been  litigated 
formerly,  yet  now  the  law  is  clearly  fettled,  and  the  wit- 
nefs muft  be  rejeded,  if  he  has  any  intereft,  he  it  ever 
fo  fmall.  The  point  was  difputed  for  above  twenty 
years,  in  the  cafe  of  toll  or  cuftom  claimed  by  the  city 
oF  London,  upon  importation,  called  by  the  name  of  wa- 
ter bailage :  The  qucftion  was,  whether  freemen  might 
be  witnefles  r  Nothing  can  be  more  minute  than  fuch  an 
intereft  ;  and  yet  after  many  opinions  pro  and  ccn,  it 
was  finally  fettitd  that  they  were  not  witnefles.  True 
it  is,  that  the  intereft  of  the  witnefles  in  fome  cafes  is 
drawn  fo  fine,  that  it  is  fcarce  perceptible ;  and  yet  that 
glimmering,  that  fcintilla^  fball  be  as  powerful  to  exclude 
the  witnefs,  as  the  moft  fubftantial  proof.  The  true 
ground  whereof  is  this ;  that  as  no  pofitive  law  is  able 
to  define  the  quantity  of  intereft  chat  OialLhave  no  in^ 
^  fluence  upon  the  minds  of  men,  it   is   better  to  leave  the 

rule  inflexible  than   permit  it  to  be  bent  by  the  difcretioa 

ef  the  judge. [And  therefore  to  diveft  a  legatee  witl 

nieft  of  all  kind  of  intereft  in  time  to  come,  the  late  aft 
hath  taken  the  moft  efFedual  method,  by  niakirrg  his  \i^ 
gacy  totally  void.  In  the  prefent  cafe,  the  parties,  to 
avoid  any  further  litigation,  came  to  an  agreement  zui 
divided  the  eftate  amongft  them.] 

In  the  cafe  of  Pendock  and  MackendeVy  H.  286.2. 
•  On  a  fpecial  cafe  referved  at  the  aflizes,  the  queftion  was^ 
whether  one  of  the  witnefles  to  the  will  was  a  fuflicicnt 
vritnefs  within  the  ftatute,  who  before  thecimeof  attefta- 
tiof)  had  been  indited,  tried,  and  conviAed  for  (dealing 
a'fheep,  and  was  found  guilty  to  the  valoe  of  t^ 
pence,  iand  bad  judgment  of  whipping.  After  three  ar« 
guments  at  the  bar,  the  whole  court  of  common  pleas 
were  clearly  of  opinion  that  he. was  not  a  competent 
witnefs ;  and  laid  it  down  as  a  rule,  that  it  is  the  criniiei 
that  creates  the  infamyt  and  takes  aw«y  a  man'f  coni- 

petencjr. 
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petCAcy,  and  not  the  punifliment  for  it ;  and  it  is  abfiird 
'and  ridiculous  to  fay  it  is  the  puniOimcnt  that  creates  the 
infamy.  The  pillory  has  been  always  looked  upon  at 
infamous,  and  to  take  away  a  man's  competency  as  a 
wicncfs-  But  to  fhew  the  abfurdiiy  of  this  notion ;  fuppofe 
a  map  is  convi£led  on  tl\e  ftatute  againft  deer  ftealing, 
tberels  a  penalty  of  30 1,  to  be  levied  by  diftrefs,  and  if 
be  has  no  diftrefs,  he  is  to  be  put  in  the  pillory ;  fo  that 
if  the  pillory  be  infamous,  the  perfon  conviAed  (accord**^ 
iag  to  this  notion)  will  be  fo  if  he  has  not  301.  but 
if  he  has  30 1.  he  will  not  be  infamous.  Petit  lar* 
ceay  is  felony.  And  there  is  no  cafe  where  a  perfoa 
convicted  thereof  was  ever  admitted  to  be  a  witneGu 
%1Viljon.  iS. 

2.  A  written  will  of  goods  and  chattels  is  not  altered  Of  goote. 
as  to  this  matter  by  the  faid  ilatute,  but  continues  as  it 
was  before. 

Concerning  which,  it  is  faid  in  3  Salt.  396*  that  bjr 
the  canon  law,  and  aifo  by  the  common  law,  two  wiu 
Aefles  are  rtquifitc  to  prove  a  will  of  goods. 

For  one  wi^nefs  by  the  civil  law,  unto  which  the  other 
laws  are  conformed  in  this  matter,  iras  no  witaefs  at  all. 

So  in  the  cafe  of  TkwaiUs  and  Smithy  M.  1696*  Be- 
fore the  delegates.  Where  there  were  only  three  wit- 
nefles  to  the  will,  and  two  of  them  children  of  the  re- 
fiduary  legatee;  the  will  was  fet  atlde,  children  (by  rear 
fimof  the  affediion  and  duty  which  they  owe  tQ  their  pa- 
rents) not  beirg  allowed  to  be  witneiles  by  the  civil  law. 
•—But  on  a  commiHion  of  review  beijig  fued  out,  the 
parties  agreed,  and  the  executor  renouiiced.  And  there** 
porter  makes  a  quxry,  WhethL-r  if  the  will  in  queftion  ap- 
peared to  be  written  or  fo  much  as  fublcribed  by  the  tef« 
tator's  own  Kand,  it  would  not  have  been  good  without 
foy  witnefs  at  all  ?     i  P.  IV.  13. 

And  Swinburn  fays,  if  it  be  certain  and  undoubted^ 
Aat  the  tefiament  is  witten  or  fubfcribed  with  the  tefta* 

r 

Ipr's  own  hand,  in  this  caie  the  teftimony  of  witnefles  Vk 
apt  neceflary;  but  if  it  be  doubtful,  whether  the  tefta- 
nent  were  written  or  fubfcribed  by  the  teftator,  in  this 
pie  the  teftimony  of  witnefles  is  neceflary,  to  confirm  the 
^Npe  to  be  the  teftator's  own  hand.  Swin.  353. 

i^xA  altho'  witnefles  to  prove  the  wiil  may  be  neceflary 

^'^  It  doth  not  feem  to  be  of  abfolute  neceffity  that  th^ 

of  thefe  witnefles  Ibould  be  by  them  fublccibcd  to 
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In  tKe '  cafe  or  Ltmbtrj  againft  Mafon  and  Hyit^  91 
'  i^.  2.  federal  caies  were  cited  wherein  thefe  ftri£l  for* 
'malities  were  determined  not  to  be  requifite.  As  in  the 
^cafe  of  Wright  and  Wahhety  H.  1710.  There  were 
*'three  tcftamenury  fchedules,  whereof  one  was  without 
(date;  the  fecond  was  written  In  witfufs^  but  there  was  00 
'wtthefs;  the  third  concluded  abruptly :  yet  being  writ« 
-fen  by  the  teftator,  they  were  declared  to  be  his  will. 
Comyn,  452* 

^  So  in  ,the  cafe  of  TFerlUk  and  Pallet^  1711.  Before  the 
"delegates.  The  teftatrix  fent  for  a.perfon  to  make  her 
Vill;  gave  him  inflruftions  for  the  fame;  when  he  had 
wrote  it,  he  read  it  to  her;  fhe  approved  it;  declared  it 
to  be  her  lad  will ;  fent  for  three  witneiTes  to  fee  her  exe* 
cute  it;  Sigmd  and  ftalei  was  written,  but  (he  died  be* 
fore  any  other  execution:  yet  it  was  held  a  good  will. 
For  tho'  the  firft  fentence  for  it  was  reverfed  upon  an  ap* 
peal,  yet  it  was  afterwards  affirmed  by  the  delegates. 
C^myn.  452. 

And  by  Gilbert  chief  baron:  If  a  will  be  made  of 
goods,  and  written  in  the  party*§  own  hand,  without  any 
wicnefs  at  all ;  it  is  allowed  to  be  good,  and  the  ftatute 
doth  not  require  any  wicnefles  to  cbattek  only.  Gilt* 
Rtp.  260. 

in  the  cafe  of  Brown  and  Heathy  1721.  A  will  of  t 
real  and  perfonal  eftate  was  prepared  in  order  to  be 
executed,  tho'  there  were  feveral  blanks  in  it,  and  the 
teftator  died  before  execution ;  yet  it  was  held  a  good 
will  for  the  perfonal  eftate:  and  tho'  more  was  intended 
to  be  done,  yet  it  (hall  be  good  for  what  is  done.  Cmpu 

♦53-  . 

So  in  the  cafe  of  Loveday  and  Claridgt^  '73^*  Th^ 
teftator  intending  to  make  his  will,  pulled  a  paper  out  of 
his  pocket,  wrote  down  fome  things  with  ink,  fome  with 
a  pencil,  and  tho'  it  had  no  conclufion,  but  appeared  t6 
be  a  draught  which  he  intended  after  to  finifti,  for  it 
was-  not  itgned,  but  had  at  the  end  a  calculation  of  his 
•fie£l$,  an  account  of  his  tea  table,  and  an  order  to  pay 
a  dividend  of  ftocks  ;  yet  it  was  held  to  be  a  will.  Comptm 

45^- 

So  in  a  cafe  where  the  teftator  gave  inftrudions  to  make 

his  will  of  his  real  and  perfonal  eftate ;  and  when  it  ^way 

brought  to  him,  he  made  feveral  alterations,  and  then 

wrote  the  whole  over  as  altered  with  his  own  h^nd :  this, 

being  found  in  his  ftudy,  tho'  not  figned  or  fealed,  wM 

held  a  good  will  (as  to  the  perfonal  eftate)t    It  is  true, 

tbt 
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tlie  firft  fentence  was,  that  he  died  inteftate:  but  that  was 
rcrerfed  by  the  delegates.     Comyn.  453.  {i) 

3.  By  the  fame  ftatute  of  the  29  C.  2.  c.  3.     j//l  dg^  Deetafitiont  of 
tkiratigns  or  creatUns  of  trujis  or  confidences^  of  any  lands  tene^  ^"^* 
weeuts  or  hereditaments^  Jhall  he  manifefled  and  proved  byfomo 
writing figned  by  the  party  who  is  by  law  enabled  to  declare fudb 
truft^  or  by  bis  Ufft  will  in  writing ;  or  elfe  they  fhallbe  utterly 
voidf  and  of  nene  effeG.     f.  7. 

Jind  all  grants  and  affignments  of  any  truft  or  confidonci^ 
frnll  Uiewife  be  in  writing.  figneM  by  the  party  granting  or  of* 
figning  the  fame  by  fuch  laft  will  or  devife ;  or  elfifiall  be  mi* 
Urly  void  and  of  none  effe£f.     f.  9  • 

4*  A   nuncupative   teflament    is,    when  the  teftator  Hoocspati^ 
without  any  writing  doth  declare  his  will,  before  a  (uffi*  ""'^^ 
cieitt  number  of  witneiles.     Swin.  58. 

By  the  aforefaid  ftacute,  29  C.  2.  c.  3.  No  nuntupative 
willfhall  be  goody  where  the  ejiate  thereby  bequeathed  Jhall  ex* 
coed  the  vmltie  of  thirty  pounds^  that  is  not  proved  by  the  oaths 
of  three  witnejef  at  the  leajl^  that  were  pre fent  at  the  mating 
thereof  \  nor  unlefs  it  be  proved^  that  the  tejiator  at  the  time 
of  fnnoitncing  the  fame  did  bid  the  ptrfons  prefent  or  feme  of 
them  bear  witnefs  that  fuch  was  his  wilU  or  to  that  effe&\ 
mr  unlefs  fuch  nuncupative  will  were  made  in  thu  time  of  the 
laftfcJtneJs  of  the  decaf ed^  and  in  the  houfe  of  his  habitation  or 
imeUing^  or  where  he  bath  been  refidentfor  thefpaceofteu  dayt  • 

or  mure  before  the  making  of  fuch  will^  except  where  fuch  per fou 
WBOts  furprifed  or  taken  ftck^  being  from  his  own  home^  and  died 
iefore  he  returned  to  the  place  of  his  dwelling »     f.  1 9. 

And  after  fix  months  pe£ed  after  thefpeaking  of  the  pretendid 
Ufiamentary  words^  no  tefiimony  foall  be  received  to  prove  any 
will  nuncupative,  except  the  faidtejiimony  or  thefubfiance  there* 
of^  werg  committed  to  writing  within  fix  days  after  the  making 
oftbefaidwilL     f.  20. 

And  no  letters  teftamentary  or  probate  of  any  nuncupative 
^nli  Jhall  pafs  thefeal  of  any  court,  till  fourteen  days  at  the  lea/I 
efier  the  deceafe  of  the  tejiator  be  fully  expired  %  nor  JhaU 
wey  nuncupative  will  be  at  any  time  received  to  be  proved,  unlefs 
fncefs  have  firji  ijfuid  to  call  in  tin  widow  or  next  of  kindred 
to  tof  deceajed'i  to  the  end  they  may  conteft  the  fame  if  they 

'  Provided  that  notwithfianding  this  a£l,  any  foldier  being  in 
•§Ommi  military  ferviccy  or  any  mariner  or  feamen  being  atfea^ 


(f )  So  alfo  a  will  made  under  a  power,  but  not  duly  attefled, 
p^  real  eflate,  was  deemed  a  good  execution  of  the  power 
ID  Che  perfonalty.    Duff.  v.  Dalxell,  i  £ro*  147* 

nuy 
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mifbt  Dave  dam  htftrt  ibi  making  9/ Ms  a^.     (•  23. 

And  bj  the  4  An.  c.  i6.  JUJitcb  witmtjfis  as  mrg  atui 
msght  t§  hi  altnvii  te  big9§d  wiinejjis  mp§a  trials  ai  law^  If 
tiiJaws  and  cuflnns  rftbis  realm^  Jbail  be  domed  goad  mil* 
miffk  t9  frwt  any  nuncupatiw  mll^  or  amy  tbkig  r§laiis^ 
watr£inn§» 

By  ibi  oaths  eftbrtt  witmffisat  tbi  Uafi}  T.  1 704*  PbUtfs 
URd  the  parilh  of  A.  Clement  Damts.   Dr.  ShaUmer  by  will 
in'  wricif^nve  2Col.  to  the  parilh  of  St.  Cieoienc  Daact.; 
and  after  rirevr  the  reader  coming  to  pray  with  him,  bis 
wife  put  him  in  mind  to  give  200I.  more  towards  the 
charges  of  building  their  church  ;  at  which,  thovgb  Dr« 
Sballmer  was  at  firft  difturbcd,  yet  afterwards  he  fsAA  he 
would  give  it,  and  bid  Prew  take  notice  of  it;  and  dm 
neit  day  bid  Prew  remember  what  he  had  faid  to  him 
the  day  before,  and  dies  that  day.     Within  three  or  fbor 
days  after,  thedodor's  widow  put  down  a  memoranduai 
in  writing  of  the  faid  laft  devife,  and  fo  did  her  maid. 
Prew  died  about  a  month  after;  and  amongft  his  papeis 
was  found  a  memorandum  of  his  own  writing/dated  chrte. 
HFeeks  after  the  do^lor's  death,  of  what  the  doAor  faid  to 
him  about  the  200 1,  and  purporting  that  he  had  put  tc 
in  writing  the  fame  day  it  was  fpoken;  but  that  writing 
which  was  mentioned  to  he  made  the  fame  day  it  was 
fpoken,  did  not  appear  ;  and  thefe  memorandums  did  oM 
exprefriy  agree.     About  a  year  after,  on  application  of 
the  pari(h  to  the  commi/Iioners  of  charitable  ofes^  and 
producing  thefe  memorandums  and  proofs  by  Mrs.  Shall* 
flier  and  her  maid,  they  decreed  the  200K    But  on  excep- 
tion taken  by  the  executors,  the  decree  was  difcharged  of 
this  200.1  i  and  the  lord  chancellor  held  it  not  good,  be- 
caufe  it  was  not  proved  by  the  oath  of  three  witnefles :  far 
though  Mrs.  Shallmer  and  her  maid  had  made  proof,  yet/ 
Prew  was  dead,  and  the  fiatute  in  that  branch  requires 
not  only  three  to  be  prcfenr,  but  that  the  proof  (hall  be 
by  the  oath  of  three  witnefTes.     r  Jbr,  Caf,  Eq*  404. 

Letters  teftamentary  or  probate  of  any  nuncupative  witt] 
H.  22  &  23  C.  2.  Ferhorn  and  Brewin.  An  adminiftraior 
brought  a  bill  to  difcovcrand  have  an  account  of  the  iii» 
teftate's  efiate :  the  defendant  pleaded,  that  the  fuppofed 
inteftate  made  a  nuncupative  will,  and  another  perionexe* 
cutor,  to  whom  he  was  accountable,  and  not  to  the  plain- 
tiff as  adminifirator.  But  decreed,  that  though  there  was 
fuch  a  nuncupative  will,  yet  it  was  not  pleadable  againft 
an  adminiftxator  before  h  was  proved,  i  Chan.  Caf.  \tjpu 

5*A 
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5.  A^dicily  by  intendment  of  law,  is  either  ta  alter,  Codi«U 
explain,  add  or  (ubtrafl  fomctbing;  from  the  will ;  ana 
wherever  it  is  added  to  aitcftament,  and  the  teftator  de^ 
olares  that  it  (hall  be  in  force,  in  fuch  cafe,  if  the  will 
happens  to  be  void  for  want  of  thofe  folemnicies  required 
by  Iaw>  yet  it  (hall  be  good  as  a  codicil,'  and  be  obfcrved 
by  the  adminidracor  :  it  is  true,  executors  cannot  rrgularly. 
be  appointed  in  a  codicil,  but  yet  they  may  be  fuhftituted 
according  to  the  will  of  the  tcflator,  af)d  the  codicil  is  ftill 
good.    Stuin.  14.  * 

a.  31  C.  a.    StonhvelN  eafe.      The  teftator  made  his 
wife  executrix  and  rcfiduary  legatee ;  but  fh?  dying  in  hit 
lifietime,  he  by  a  codicil  nuncupative  dcvifcd  to  G.  R.  all 
vUch  by.  will  he  had  given  to  his  wife,  and  died.     The 
q'jeftioh  was,  whether  thic  nuncupative  codicil  was  goodf 
nocwithilanding  the  ftatute  before  mentioned  ;  and  ad- 
Jodgcd  that  it  was,  and  as. it  were  a  new  will  for  fo  much. 
a  he  had  given  to  his  wife,  and  that  it  did  not  alter  hit 
written  will',  for  there  was  no  fuch  will,  the  operation  of, 
it- being  determined  by  the  death  of  the  wife,  living,  the 
icAalor,  who  was  her  huiband.     Raym.  334* 

Although  no  man  can  die  with  two  teftaments,  becaufir 
the  latter  doth  alway  infringe  the  former;  y^ta  man  may^ 
£e  with  divers  codicils,  and  the  latter  dotb  not  hinder  ther 
ftnner,  fo  long  at  they  be  not  contrary.     £mir.  15. 

If  two  teftaments  be  found,  and  it  doth  not  appear 
vluch  wat  the  former  or  latter,  both  teftaments  are  void  : 
bpl  if  two  cudicils  be  found,  and  it  cannot  be  knowA 
vhich  was  firft  or  laft,  and  one  and  the  fame  thing  it 
fiven  to  one  per  (Ton  in  one  codicil,  and  to  another  perfon 
in  another  codicil ;  the  codicils  are  not  void,  but  the  per* 
ibnt  therein  named  ought  to  divide  the  thing  betwixt 
them.    Stuin.  15. 

If  codicils  are  regularly  executed  and  attefted,  they, 
■tybe  proved  as  wills  are.  So  if  they  are  found  written 
by  the  teftator  himfeif,  they  ought  to  be  taken  as  part  of 
lib  wHIy  and  to  be  proved  in  common  form  by  the  oath  of 
Ae  adminiftrator  with  the  will  annexed ;  and  in  cafe  of 
oppofition,  by  witnefles  to  the  handwriting  and  finding: 
And  it  bath  been  ufual  to  exhibit  an  affidavit  of  the  hand* 
vritiog  and  finding,  before  a  probate  or  adminiflratioo 
|llct  even  in  common  form. 

Bat  in  cafe  of  a  real  eftate,  a  codicil  cannot  operate^ 
mkb  it  be  executed  according  to  the  ftatute.     i  Jti. 

6.  D0ntai§ 
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Ki^aesm^         6-  Drw^Tu  sss'j  ns^jj  cr  a  gift  in  profped  of  death, 
v^i.  is  w=rrr  a  sin  airv*i  w  in  the  confideraiion    of  his 

rul  rj,  c-c  r^e  i-c  cciiver  ooiething  to  another,  to 
tis  :a  Ci  V  r^?  £'T-r  die,  ? jr  t  ir  lives  he  is  to  have  it 


be 

the 
party  :n  2:5  .i:t  ticcne:?^.  :  *2u  notaing  can  operate  as 
fuch',  wiao-t  riTirg  res-  dsli.ered  in  the  teftator's  lifc- 
trwr,  bj  siai  or  &:s  crcer.     3  P,  //7i'.  ^5-.     Miiler  v. 


k:r.     LT=if7:^.,  i":;-     P'£:.  Cra.  7bg.  (i) 

1x5  cTtrr  ;'jc^  c  ^^  :-"-crT  -2j:^  r?  a  d-!ivcry  made  by 

rty  :n  2:5  '.1:^  icc-e-.f^"  :  *2G  notaing  can  operate 


And  inji  g\:i   was  nuc  cccd.     Dru  y  and  Smitb^    i  P. 

bowh-rc  ihe  hurr:r.i  up-n  his  death  bed  delivered  to 
k:s  wwc  a  p-::r  o*  iZ':  ;u:::e55,  brJding  her  apply  it  t% 
CO  oiher  uie  than  her  cwn.  Lav::f:n  aitd  Lawfon^  i  P. 
/f;VA  44.1. 

Sj  wr.cre  rhc  hui'band  urnn  his  death-bed  drew  a  bill 


bond  executed  to  her  by  a  third  perfon  ;  f-ying.  If  I  die, 
it  is  vGurs.  She  died  intefiate.  The  adminiflrator  brought 
a  bill  to  havT  the  bond  delivered  up.  But  by  the  ]ord 
chanceMor  Hirdwicke:  this  is  a  fufficient  donatio  cauja 
msrtij  to'  pafs  the  equitable  intereft  of  this  bond  upon 
the  inteftate's  death  {m).     The  queftion  in  this  cafe  was, 

whether 


(>f)  This  :•  the  i^nft  and  proper  definiiion  o^.zafmauo  mortis 
taijat  given  by  JulVmian  in  ine  Inftitutes.  Lib,  a.  7*//,  7, 
^  I.  Who  adds,  that  the  nature  of  the  gift  is,  that  the  donor 
fnould  rather  have  the  thing  than  the  donee ;  but  that  the 
donee  Htould  rather  have  it  than  the  heir.  For  the  difference 
between  an  .ibfolute  g:f:  ar.d  one  in  contemplation  of  death  iee 
Tate  V.  IjiiJ.rt,  2  yii:.j.ifi.  111. 

(/)  In  Jiiottnf  V.  ^*r#,ru,  2  Fez^jun,  5+6.  Ld,  Com,  Ejn 
WIS  of  opiricT,  tr.p.t  i:  xnv'}  appe£rtothc  court,  that  the  gift  was 
made  in  the  lr..-T  :!h-e/s  t^f  the  c?ceafed  ;  but  a  donatio  msrtis  caufa 
m.i/  fuhfirt,  ;il.ho'  ihfl  orjMf  afterwards  make  a  teilamentj  with* 
out  mcntitinirg  the  gift,     li  ll  v.  Coalman.  2  Bro,  612. 

(*s)  Ruled  antra  by  Sir  J  ii'sph  Jckyl,  M.R.  as  to  a  note  far 

tool,  it   being  a  chofc  in  aaioa.    M:iier  v.  Miller ^  3  P,  H^iU. 

•^c^Ci,     How  tar  &  chwi'e  in  a£Uon  may  be  wilied»  n/i^i.  JUfrat 

(  >/'  rjj  ha:  tbingi ,    5 . 
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whether  the  nature  of  the  property  was  capable  of  being 
fo  given  :  His  lordfhipheld  it  might,  as  well  as  a  fpecific 
chattel;  though  no  legal  property  pafled  thereby,  no- 
thing but  the  paper,  a  bond  being  evidence  of  a  debt, 
and  the  intent  being  lo  give  the  debt,  not  the  paper,  he 
hetd  it  a  good  donation  msrtis  caufa^  comparing  it  to  tiit 
property  which  pafies  by  affignment  of  a  bond,  which 
pafles  nothing  in  point  of  law,'  and  the  aflignee  maO;  make 
ufe  of  the  other's  name  for  recoveting  on  it.  He  put  the 
ctfr,  that  if  a  chattel  in  pofleflion  had  been  bought  by  the 
iateftate,  and  a  bill  of  fale  made  to  a  truftee  for  her  ufe  ; 
the  property  would  have  been  in  the  crufiee,  and  the  cqui- 
uSIe  intereft  in  i\\tcefivy  que  truji^  who  if  (he  had  given 
this  chattel  fo  circumflanced  to  the  defendant,  Jt  would 
have  been  good.     3  ^f/l. 214.     2  Vex.  \n. 

But  in  the  cafe  of  Ward  zv^^  Turner^  JiiV  io,  J  75a; 
Itwttheld  by  lord  Hard wiclce,  that  a  delivery  of  re«> 
ccipf^  for -South  Sea  annuities  was  not  fufficicnt  (though 
tberewisfffong  evidence  of  the  intent) ;  and  that  it  could 
iM  be  done  v/ithoat  a  transfer,  or  fomething  amounting 
to  that;  and  all  the  anxious  provisions  of -'the  ftatute*  of' ' 
fnwh  will  (ignify  nothing,  if  donation  or  ftock;*  attend- 
ed oaljr  hy  delivery  of  the*  papery  is  allowed.  7t  might 
be  fuppoFted  to  the  extent  of  any  givcrn  value;  and  would 
leave  thefe  things  under  the  greateit  degree  of  (ihtertafn-  ' 
tr,  and  amount  to  a  repeal  of  that  ufcful  law  as  i6  all 
tMs  part  of  the  property  of  the  fubjefis  of  this  kingdom. 
Therefore  nOtwithftanding  the  ftrong  evidence  of  the  ifi- 
tenr,  this  gift  of  annuities  i'S  not  fufficiently  made  within 
the  rules  of  the  -authorities.  And  confideritig  how  much 
of  'the  perfonal  eft  ate  of  this  kingdom  is^  now  veiled  in 
ftocks  and  funds$  his  br'dfhip  faidhe  w^rof  opinion  not  \ 
to  CKry  it  further.     2\t^ezty\  431.''      *  ^" 

lo  the  cafe  of  Smith  and  Gafen,  8  Dec.  i  7 18,  the  iiiafter 
of  the  rolls,  where  jewels  wrre  iriven  by  the  teftator  by 
way  of  donatio  caufa  mortis,  doubted  whether  this  was 
|ood  againft  debts.  And  it  feems  not ;  they  being  given 
in  cafe  of  (he  dunor's  death,  and  in  nature  of  a  legacy, 
which  therefore  would  be  fraudulent  as  againft  creditors. 

I  P.  mil,  106. 

T.  13  C  Thompfin  and  Botty,  An  executor  libelled  in 
ihefpintudl  court,  tor  takint;  a  tankard  without  his  con- 
sent, on  pretence  that  the  tcfiator  gave  it  to  the  defendant 
ifhe  died  cf  his  then  fickncfs.  And  the  court  granted  a 
9?0hib;ilgrii    this  nut  beinjj  a  k't;acy,  but  a  donation  in 

profpeA 


V  n. 
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profpeft  of  deathy.  the  validity  whereof  may  be  cried  id-Hi' 
aAion  of  trover.     Str.  777-  * 

For  this  is  a  matter  of  which  the  common  law  Ukei 
notice,  and  need  not  be  proved  in  the  eccleitaftical  courts 
X.  P.  TVilL  44  f.     Sei  Caf  in  Chan.  14.  (ir) 
.  ^.  7.  Dr.  Swinburne  fays.  By  general  cuftom  obferved 

iJlrdUnt!'  within  the  province  of  York,  the  father  by  his  laft  will 
or  teftament  may  for  a  time  commie  the  tuition  of  hit 
child  and  the  cuftody  of  his  portion ;  which  teftamcat 
and  affignation  is  to  bs  confirmed  by  the  ordinary^  wIm 
alfo  is  to  provide  for  the  execution  of  the  fame  temuneaC. 
Svjin*  2IO. 

And  if  the  father  die,  no  tutor  being  by  him  affignid, 
aad  the  mother  do  in  her  laft  will  and  tcftament  appoint  s 
tutor ;  the  fame  will  is  to  be  proved,  and  the  affignation 
of  the  tutor  confirmed.     S'Min^  liO. 

And  if  ao  tutor  be  afligned  by  either  of  the  panmli^ 
then  may  a  flranger,  if  he  make  the  orphan  hit  ezecuioi*9 
and  give  him  his  good^,  a/Egn  a  tutor  unto  him  f  with  ic* 
fpe&  to  fuch  goodsj  ;  which  tutor  it  by  the  orjioiuy  to  -. 
be  confirmed.  .  Swin.  aio.  ^ 

And  if  there  be  no  tutor  tefiamentary  at  all,  then  Mf  * 
the  ordinary' commit  the  tuition  of  the  child' to  hifiMSt 
kiqGrij^jQ  demanding  the  fame,  according  as  in  adAiili* 
ftratroDS  where  any  dieth  inteftate.     &win»  21  r« 

Ai\^  by  the  faid  cuftom  a  tutor  may  bo  affigoed  to  » 
boy  f^t  finy  time  until  he  hath  accompliflied  the  age  tj^i 
fourt^n  years,  and  to  a  girl  until  ihe  hath  acGom|rfiflieit; 
the  age  pf  twelve  years.     But  aftar  tbofe  yeart^  -he  or  Ihi^: 
lefpeSiv.ely  may  chufe  their  own  curators.     Bu^  if  fiie^  • 
do  not  elcA  any  other  curator  after  their  iM^A  agn, 
then  he  that.i»^affigned  in  the  will  is  to  be  confirmed  C99* 
rator  to  eithfef  *of  the  faid  children,  albeit  he  were  abovo 
fourtcpn.  yearsy  .axui  fhie  above/twelve,  when  the  will  waa 
made.     Iwin*  at 2.     And  this  is  according  to  the  ruloi'. 
of  the  civi)  .law  \  but  by  the  commoa  law,  the  age  of 
chufing  gjiardians  both  as  tp  the  male  and  ^m^e  ii  tht 
age  cf  fourccea.     1  InjL  78. 

And 


I  ; 


(;/)   If  a  defcndau:  be  examined  to  charge  him  with  the  n 
ccipt  of  proj.Tvy,  his  cvid-jrcc  io  aamiOlbie  to  edablLih  a  gift 
in  contemplation  ofclcatii  ;  hut  :.i.c  Coirt  of  Chancery »  where 
doubtful,  has  dircdlcd  an  iirue  iv  afcerwin  tht  faft^  Bhmnt  and 
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'And  hj  tbe  faid  general  cuflom  obTerred  within  the  prO'** 
viooe  of  York,  a  tutor  may  b6  afligned  either  fimply  or 
conditioaally,  aiid  until  a  certain  time,  or  from  a  Certain 
time.  But  no  tutor  may  intermeddle  as  tutor,  until  he  be 
coofimed  bv  tbe  ordinary,  albeit  he  be  affigned  tutor  Cim* 
jij ;  much  lefs  where  he  is  affigned  conditionally,  or  from 
a  certaiB  dme,  may  he  intermeddle  as  tutor,  until  the  con* 
ditioa  be  extant,  or  the  time  limited  be  expired.  But 
the  ordinary  may  in  the  mean  time  commit  the  tuition  % 
and  be  chat  is  fo  appointed  by  the  ordinary,  may  for  that 
tine  adminifter.     Swin.  215. 

But,  more  generally,  by  the  ftatute  of  the  12.  C.  %%  rpdiHtm  if 
CS4.  (which  controlleththeaf<freraid'cuftom  in  divers  in*  nmk] 
tances),  tflkn  at^  pirfinJbaU  bdvi  any  child  $r  chiUrm 
wtiiT  dn  agi  §f  twintj^oni  yiors^  and  not  married^  at  ib$ 
6mt§fUsdiaii\  itjbail  bt  lawful  for  thi  f other  of  hub 
ihUd  §r  ibiUrifi^  whsihtr  bom  at  the  time  of  the  duoMO  of 
fiubfaibir^  or  at  thai  timo  in  ventre  fa  mere,  or  whothor 
Jkb  /mtior  ho  within  tho  age  of  twentyi  one  years  or  of  fall 
agOf  hf  bis  deed  executed  in  Us  lifetime^  or  iy  hit  laft  wiUdnd 
wtttti  in  writings  in  the  prefence  of  two  or  more  credible 
wffis,  infuch  manner^  and  from  time  to  tiane^  as  hejiall 
thinijUj  to  diffofe  of  the  cnftody  and  tuition  offuch  child  or 
iUldren  durifgfuch  time  as  he  or  theyfiall  roAoBively  remain 
omdtr  tbe  age  of  twenty  one  years^  or  any  leffer  time^  $0  any 
ptfom  or  ferjoas^  in  pojftjlion  or  remainder^  eth^  than  pppifi 
mnjasits:  emdfucb  ferfon  to  whom  the  cufiedy  of  fuch  child 
ftmhifo  diffoftd  or  atvifed^  tnay  maintain  an  a&ien  ofra^ 
^fhmant  of  ward  or  treffafi^  againft  any  per/on  who  Jhall 
fonotgfiJly  take  away  or  detain  any  fuch  child  for  the  recovery 
tfJUh  ibildf  and  recover  damages  for  the  fame  in  the  fama 
ammftr  tbe  uje  and  benefit  effuch  child,     f.  &• 

Jbid  fitch  forfon  to  uAom  the  cuUdy  offuch  child JhaU  bo 
fotfjffod  or  dewfed^  may  take  into  his  cuftody  to  the  ufe  of 
fods  eboU,  ibo  profits  ofaU  lands  tenements  and  heroditamenti 
offiidk  cbildf  and  alfo  tbe  caftedy  tuition  and  management  of 
lbs  goods  chattels  and  per  final  eftaSe  ofjuch  child^  tiU  his  or 
kor  ago  of  twenty  one  years^  or  any  lej/ir  time^  according  to 
jfoJb  dsAofition  afirofiad%  and  may  bring  fuch  actions  in  rela* 
tim  ^Ctrato^  as  tf  law  a  gjoardusn  in  cammoufnage  might  dom 

t  9-  l^) 


waM^»w«Aiww*^M*«aaMM^HM*id^< 


(#}  See  tbe  daafi^i'of  tUi  ftatute  ranged  under  fix  differeot 
hasAo  by  Mr.  Foobbmcpt  in  his  nows  10  Traos.  on  £f,  Fol.  a, 

Vo^  IVn  t  Provided^ 


tt^  tSMllfS^     Forni  and  n^Qili^^ 

'Provide  j^  tlmt  fbiiJbaUn^t  extend  to  aker  tr  ^ref'iJtee'iti 

tujicm  efihe  ettj  ffhdndbni'iior  ofgnj  Hb&  iffy  ur  totbn  rn^- 

pTratey  or  (fthe  inoit^BerwicK  npon  Tweed,  cviir#riiri^ 

irfham.     \.  \o.  ..  .«  ■       ..-.  • 

-  rBerore  this  the  4&5  Ph.  &  M.-  ehiaed  i%  tot^^te 

chlfdren,  Uiat  iiJhdSnH  U  lawft^U  emyferfin  or'terflAf 

to  take  or  convey  auuif^  '•r  caufe  t9  Zr  ttiken  or  eonVejfei  awefyi 

any  'maid  -or  woman  cBfH  nnmenrrieS^  being  vnder  the  age  if 

ficteen  yearsy  out  ef  or  frini' the'^ pojfijjion  mjlody  dr  gifver^^ 

tiak^e,  and  againft  the  wilt  of  the  fiAber  of  fuch  maid  or  vo^" 

man  ch'tld^  or  of  fuch  per/on  or  per/ens  to  tuhsm  the  father  of 

fuch  maid  or  woman  child  hy  his  lafl  will  akd  tejfamtnt'^  if  ly 

any  other  a&  in  his  lifetime,  bath  erfiall  appoint  aj/!gn  befneattt 

give  or  grant  the  order  keeping  edicaiiSa  or  goi}emance  offkA 

maid  or  woman  child,  except  fuch  taking  and  C9iiveyin^  away  of 

Jfsatl  he  had  made  tr  dene^  by  or  fw  ficyperjon  or  pkrfins  ab 

without  fraud  or  covUii'i'e  or  t6enjhallbe'fl/tma/!er  or  miflrif§-9f 

fuch  maid  or  womatr  child^  bfc,  under  penalty  ef-two  jreirs. 

imprifonment  or  fucliJisi^is  ihall  bfcefielfed  by  thi  C^dMa^ii 

council  in.theftaV'^iMlm?  »nd  if  heddlower  or  diatrjr 

fuch  child,  to  belmprifiMifed  for  fire  yeaiTSj  or  pxj  iiich  ftdfr 

^s  (hail  be  aflefltd'as  afoMaidJ  ^^ 

Of  the  feveral  ffteies  of  guardianSy^the  firft  are'  Aiil^J 

flians  by  nature^  ntincly  tKe  father,  end  (in  (oihA  cmft^  de 

tnmher  of  the  child.    For  if  an  efiate  be  kft  to  ah  inlf^ 

the  father-  is  by  common  law  the  gaardian,  tnd  muft-at^ 

count  to  his  child'  fd^  thte  profits.*— There  are  alfo  gtH^ 

.diansy^r  nufture ;  which  are,  of  coorle,  the  father  or  ina^ 

ther,  till  the  infant  attaint  the  age  of  fourteen  yeahc  'aAd 

]n  default  of  fathef  or  mother,  the  ordinary  ufnalty  afligiit 

fome  difcreet  perfen,  to  take  care  of  the  infant's  "^pci^ 

fpnal  cfi.atc,  and  to  provide  for  his  maintenaiice  aiid  cdttcs^ 

tion.*'— Next  are  guardians  in  focdge,  wTio'iTse'aHb  fdpled 

guardians  by  the  itmmn  law.     I'hefe  fake  'place  ioniy^ 

Vhen  the  minor  is  entitfed  to  fome  bftate  ih  laMft  t  aftd 

then,  by  the  common  law,  the  gnardianfliip  dtfrdlrkl 

upon  his  next  of  kin,  to  whom  the  inherinlrice  caniioi  fl^ 

Tcehd/    Thefe  alfo  tike  guardians  for  ni^rtnrV,  cbritUMk 

tmly  till  \Yih  minor  Is  fourteen  years  of  agepfot  VBenVIlt 

both  cafe^'^  he.i^  prefumed  to  have  difcrettoir,'  fo'lar  as  A 

chufe  his  own  guardian,     i  Black,  ^ti.  {p}  •.   *i 

.    Hfcrrrofftrr  thr re  was  alfo^i  g^iardian  in  ebtvalrfi-mAkh 

was,  whcje,  the  tcnaijt  by  {^night's  fcnrjcc  4i^.4»J[ci# 

{j>)  lor  the  various  forts  of  guardiaas  fee  Mr.  Hargonre^ 
/iou:»  tQ.CV.  L/.'.  S8,  i?,  -  \  •    •^v  . 
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ftiale*bdngunder  twelve  years  of  age;  in  Tdch  caft,  the 
lord  (bould  have  the  land  holden  of  hioij  until  the  heir 
fiioaliT  attain  the  age  of  twenty  one,  and  likewife  the 
marriage  of  the  heir,  if  he  was  unmarried  at  the  death 
of  bis  anceftor;  if  there  was-  an  heir  female,  under  the 
age  of  fourteen,  and  unmarried,  then  the  lord  had  the 
ward(hip  of  the  land  till  her  age  of  fourteen,  and  was  to 
lender  to  her  covenable  marriage  without  difparagement* 
And  this  fort  of  guardian(hip  was  a  kind  of  dominion  of 
lords'  over  their  tenants,  and  was  introduced  among  the 
Gothic  nations,  to  breed  them  to  arms;  but  is  novir 
Allen  with  the  tenures:  for  by  the  t2  C  2*  c.  24.  all 
tenures  b^  knight's  fervice  and  in  capite  are  taken  away^ 
and  turned  into  free  and  common  focage.  x  Injl.  74, 
«7,88. 

Giterdians  appointed  by  the  fpiritual  court,  are  onljr' 
ibr  the  *perfonal  eftate ;  guardians  for  the  real  eftate  were 
heretofore  uiider  the  diredion  of  the  court  of  wards  and 
fiveriet,  which  court  being  taken  aw^y  by  thfs  ftatute, 
power  is  given  by  the  fame  ftatute^to  the  father  by  his 
deed  or  wHI  to  appoint  guardians ;  which  if  he  (ball  not 
do,  Or  if  the  guardians  appointed  by  him  (hall  die  or  rea 
fcfe  to  mBt^  then  the  power  devolveth  upon  the  high  court 
ofdiancery,  the  lord  chancellor  (under  the  kfng)  being 
Ae  fopreme  guardian  of  all  infants  and  others  not  ca» 
l^le  CO  uSt  ixft  themfelves. 

In  die  cafe  of  kuck  and  Draptr^  Mar.  26,  1747,  a 
pedtkm  was  preferred  to  the  lord  chancellor  Hardwicke 
Iff  the  modier  of  the  infant,  to  difcharge  an  order  of  the 
noSer  of  die  rolls  appointing  the  plaintiff  guardian  of  her 
iil^httei  ;  upon  an  allegation  of  his  unfitnefs,  as  being 
fifiirdered  in  his  mind,  and  that^ihe,  the  mother,  had  long 
Mbie  been  appointed  guardian  of  her  daughter  by  the 
fetdeCaftical  court  at  York,  and  had  by  virtue  of  that  ap« 

Bnent  taken  pofleffion  ,of,  the  infant's  perfon  and 
;«*»The  lord  chancellor  difmifled  the  petition  with 
tti^  the  fads  of  the  lunacy  being  not  at  all  made  out, 
tti  bid  he  was  furprifed  upon  what  pretence  the  eccle- 
lAcal  courts  in  the  country  take  upon  them  to  appoint 
BS  €X  cffid9^  without  any  fuit  inflituted  for  that 
JUpofe,  and  by  this  meana  break  in  upon  the  jurifdi^llon 
~  Ait  court  with  refpeA  to  the  guardianfhip  of  infants, 
flnfl,  he  recommended  it  to  the  attorney  general  to 
ifliler,  whether  a  j^»  warranto  might  not  ifliie  to  the 
laftical  court,  t/pon  fiich  an  extrajudicial  appointment 
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of  guardians  to  infanti,  wbore  no  fuit  i^t  all  it  dependiag 
for  <hac  purpofe.  3  ^i.  631.* 

//  fiali  b§  lawful  for  thijattir]  By  the  comiDOfi  lair, 
bcfofc  cbift  afi)  it  was  not  lawful  for  cbe  fatb^  to  appoinC 
a  guardian  either  in  chivalry  or  focage;  but  the  law  ap« 
pointed  one  for  him :  and  in  fuch  cafe,  the  guardian  ap* 
pointed  by  the  law  could  not  Vefufe ;  but  the  guardian 
appointed  by  the  father,  under  the  ftatuCe,  may  refufe^  if 
be  pleafeth.     Faugh.  i82« 

For  tbi  fatbtr]  Therefore  the  t€t  only  author!  fed  the 
father,  and  not  the  mother ;  altho*  (he  hath  the  fame  con- 
cern for  her  heir  as  the  father.  And  as  the  father  only 
can  appoint  a  guardian,  fo  there^>Fe4h^  guardian  appoint- 
ed  by  him  cannot  appoint  anther  guardian :  for  it  is  a 
perfonal  truft,  and  not  affignablej  any  Aiore  than  guar« 
dianihip  in  focage.     Faugh.  i^»  [BediU  v.  CouflaUe.} 

In  the  cafe  £x  parti  Edwards^  June  18,  1747  j  the 
mother  by  her  will  appointed  a  guardian  to  her  (on  till 
bis  age  of  21.  An  application  was^ow  made  to  the 
court  for  maintenance,  and  in  cale  they  (hould  not  ap« 
prove  of  the  guardian  appointed,  oy  the  mother,  that  s 
new  one  may  be  affigned.  By  lord  Hardwicke :  The 
ftatute  confines  the  power  of  appointing  a  teftamenurj 
guardian  to  the  father  only;  ^nd  therefore  the  appoint- 
ment by  the  mother  is  aburfutely  void.  And  the  in^ 
being  of  the  age  of  14  chofc  »  guardian  in  court.    3  jUt* 

But  here  being  no  negative  words^  this  alteretb  not  the 
cuftom  within  the  province  of  York  (as  hath  been  ex* 
prefled)  for  the  mother  by  her  will  to  appoint  a  guar- 
dian ;  that  is,  with  refpe£l  to  the  per(bnal  eftate ;  for  un- 
to that  only  the  cuftom  muft  be  underftood  to  extendi 
for  when  that  cuftom  fir  ft  took  place,  the  Isw  itfdf  ip* 
pointed  guardians  for  the  real  eftate,  in  chivalry  or  u 
ibcage. 

In  ventre  fa  mere]  In  like  "manner,  by  the  cuftoa 
within  the  province  of  York,  a  tutor  may  be  affignd 


*  This  it  oae  inftance  amongft  many  othertf  of  the  pcrpetusi 
jarring  between  the.  two  jariididioet.  The  ecdefiaftical  jodfl 
probably  in  anfwer  to  focb  Quo  warrantOy  would  letum  cm 
cuftom  within  the  province  of  York,  as  ia  here  above  (et  fbrti 
liom  Swinborcei  which  cuftom  exifted  long  before  there  wai 
lay  court  of  chancery  in  this  kingdom.  Ban. 
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to  a  child  that  is  not  born,  as  alfo  to  an  idiot  or  lunatick. 
Swinm  212. 

But  this  ftatute  gives  no  power  to  the  father  to  appoint 
a  guardian  to  his  child  being  an  ideot  or  a  lunatick,  after 
he  ihall  ^e  of  the  a^eof  twenty  one  years  (f), 

Wbetbrr  fuch  father  be  within  the  age  of  twenty  one  years^ 
•r  ^f  full  age]  rheretore.the  father,  under  the  age  of 
twenty  one,  may  grant  the  cuftody  of  his  heir ;  but  he 
annot  demife  or  devife  his  land  in  truft  for  him  direAly : 
but  he  may  do  it  obliquely ;  for  by  appointing  the  cuf- 
tody^  the  land  follows  as  an  incident  given  by  the  law  to 
attend  it.     Vangh.  178. 

By  his  deed  exHUted  in  his  lifetime^  or  by  his  loft  iJUill] 
In  die  cafe  of  the  earl  of  Sbafte/bury  and  Hannam^  where 
the  father  had  given  the  guardianfhip  of  the  infant  to  ono 
by  deed,  and  to  the  mother  by  will,  it  wai  decreed  that 
the  will  was  a  revocation  of  the  deed.     Chan*  Cm.    Finch. 

By  his  Imft  will]  And  fuch  will  need  not  to  be  proved  in 
tbefpiritual  court,  i  Ventr.  207.  That  is  to  fay,  if  the 
will  is  merely  upon  this  Hatute  for  the  appointing  a  guarr 
dian  and  nothing  elfe  ;  for  in  fuch  cafe,  the  appointment 
heiag  folelv  by  ad  of  parliament,  the  temporal  courts 
ihall  be  judges  thereof.  But  in  the  fame  wil),  if  there  is 
soy  difpofition  of  the  perfonalty  (as  is  moft  commonly 
the  cafe  ),  it  feemeth  that  the  will  (hall  be  proved  in  the 
biritual  court  for  the  whole :  which  probate  (hall  be  cfi* 
nfiual  fo  far  as  the  perfonalty  is  concerned,  altho*  it  fhall 
be  of  no  avail  with  refpeft  to  fuch  particular  appointment 
of  a  guardian  by  thedatute.  Alfo  this  confideration  (hall 
pot  be  extended  to  take  away  any  power  from  the  fpirirual 
court  which  it  had  before  3  as  particularly,  within  the 
province  of  York  ^as  before  mentioned)  or  within  any 
of  the  places  fpecially  excepted  by  the  ftatute. 

Infueb  manner  J  and  from  time  to  time^  as  be  Jball  think  fit'\ 
It  feemeth  not  to  be  material  by  what  words  the  tutor  is 
appointed,  fo  that  the  teftator's  meaning  dv  appear, 
wherefore  if  the  teftator  fay,  I  commit  my  children  to 
the  power  of  fuch  a  one ;  or,  I  leave  them  in  his  hands ; 
it  IS  ip  effect  as  if  the  teftator  had  faid,  I  niake  him  tutor 


T- 


(|)  The  care  of  lanaticlu  devolves  on  the  cro«vn,  «^ho  gene- 
ffiBy  commiu  it  to  the  lord  chancellor.  At  to  the  rules  by 
awh  their  property  is  managed,  fee  Oxendon  v  1-4-  Cemftt/ii 
^Fex,  jipsf  69  ;  aod  4  firo.  23 1» 

I3  to 
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to  my  children.  So  it  is,"  if  he  fay,  I  leave  them  to  hi 
government,  regimen,  adminiftration,  or  the  Uke.  For. 
in  all  things  the  will  and  meaning  of  the  teftator  is  to  be 
obferved  and, preferred  before  tht  propriety  of  the  words^ 
whereof  perhaps  he  is  ignorant ;  which  meaning  is  to  be 
colledtd  by  that  which  went  before  or  fotloweth  io  the 
wilif  and  by  other  circumftances,  which  the  judge  ought 
to  inquire.     Suuin.  2t6^ 

UndiT  thi  age  of  twenty  one  ytars^  or  any  lejfer  timel  And 
if  4he  infant  marries  in  the  mean  time,  this  (hall  not  ditm 
folve  the  gnardiar.fhip.     3  jfti.  625. 

Or  any  lejpr  time]  If  a  man  devifeth  the  ceftody  of  hit 
heir  apparent,  and  no  time  is  mentioned,- yet. it  is  a  good 
devife  of  the  cuftody  within  the  ad,  if  the  heir  be  under 
fourteen  at  the  death  of  the  father ;  becaufe  by  the  de« 
vife,  the  guardianfliip  is  changed  only  as  to  the  perfon, 
and  left  the  fame  as  to  the  time.  But  if  the  heir  be  above 
fourteen,  then  the  devife  is  void  for  the  uncertainty  ;  for 
the  ^€t  did  not  intend  every  heir  fliould  be  iii  cuAody.tiH 
twenty  one,  but  only  fo-lon^r  .as  the  fdiher  (hall  appoint* 
not  exccedinftthat  time.  Fanj^h  184. 
.  yi  any  per/on  or  perjons  inpuj/fffion  or  remainder^  other  than 
popijh'  reeufantt}  Jfet  there  are  other  exceptions:  As^  by 
the  9  '&)*  io  W^  f'  32.  .  Perfons  dirnying  the  Trinity^  or 
afl'erting  that  there  are  more  Gods  than  one,  or  denying  the 
Ghriftian  religion  to  be  true,  or  the  holy  fcriptures  to  be  of 
divine  authority,  fliall  for  the  fecond  i)ifence  be  difahkll 
CO  be  guardians. 

'  And  by  the  ftatutes  relating  to  the  qualification  1  for 
offices,  perfons  executing  their  refpc£live  offices  without 
taking  the  oaths  and  performing  the  other  rrquifites.for 
their< qualification,  (hall  be  difabled  to  be  guardians. 

Alfo,  in  general,  he  that  cannot  be  an  executor,  cannot 
be  a  guardian.     Swin*  211. 

May  maintain^  an  a£fi$n.  of  ravijhment  of  wari\  The 
ecclefiaf^ical  court  cannot  intermeddle  with  the  hoiyy  a?*- 
though  the  parents  make  no  difpofition  thereof,     3  Keh. 

834- 

But  by  the  exprefs  words  of  this  aA,  the  guardian  by 

will  takes  place  of  all  other  guardians  1  and  the  guardian 

under  this  (latute  may  have  ravifhment  of  ward,  as  the 

guardian  by  knight's  fervice  or  in  focipe  at  common  law 

might  have  had.     3  Keh.  528.  2  P.  Will  115. 

May  take  into  his  euftody^  to  i/ie  ufi  offucb  €bilJ'}     Thii 

guardian  bciiig  nnadeaCter  the  model  of  a  focage  guardian^ 

and  coming  iu  the  place  of  the  faUier,  hath  not  a  bare 

autho- 
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authority,  but  an  intereft ;  but  it  is  ouly  an  intereft  joUi«i 
ed  with  fai^tnift  (as  being  neceflary  in  order  to  che  per- 
fbnnance  of  the  trUft),  but  not  an  intereft  for  himfcff*, 
TmA.  181.1^3.    iF.WilU  v%%. 

ne  profits  if  airlands]  A  gyirdian  by  nurture,  beiog^ 

fo  appointed  by  the'teftator's*wiI)'»  can  only  leafe  at  wii\ 

and  not  for  any  hiimber  of  years  ;  for  the  guardian  himfelf 

(except  he  be  guardlah  in  focitge}  is  only  tenant  at-will* 

a^.EBM.  67,8;  7^4.''   i  Mod.  312.    * 

'  'In  (he  cSi^e  of  ^m  on  the  dcmfc  of  Parry  agalnft  Ho^" 

j^,  T.  33^^-  .^t      Upo^  a  citfq'ftj^ted  for  the  opinion  of 

tSe  court  bf.  common  plcasi  (he  .principal  queftion  wfs, 

whether  a  liafe  for  '21.  years,'  mad^  by  the  ceftamentary 

giaardians  of  an  infant,  Mr.  Spencer,  was  absolutely  void  or 

anly  'voidable.     It  ippea.redj   that  Mr.   Spencer  bioiftlf 

has  done  no  ontf  aA.unce  he  came  of  age,  either  towards 

eftablifhing  the.leafcf  (fupppfing  jt  voidable)  or  to  avoid  it. 

Upon  thelirflf  kr^umentj  ,the  court  agreed  in  one  poind 

viz.  that  a  tcftamentary  guardian  by  ttatute  till  aa  infant 

was  21  years  of  age,  apd  a  guardian  in  focage  till  an  inr 

^Dt  was  14,  were  the  fame;    and   therefore   whatever 

intereft  the  latter  bad  in  lands  oH  the  infant  was  14,  .the 

guardian  by'ftatiile  has  the  (ame  until  he  is  21,     As  (o  ftif 

main  queftion,  whether  the  leafe*  vf as  void  or  only  jroidr 

able,  they  ddubibd  nluch,  and  took  further  time  to  cqn- 

fider.      And  at  laft  they -^refolved   unanimoufly,  |hat   a 

goardiaa  of  aii  fnfant 'cannot  make  a  leafe  of  the  inUnt^a 

l»dt,"and  that  the  leafe  in  diis  cafe  was  abfolutely  void. 

jWilJonf    129;  135. 

'  Ofali  taxdsy  titumintSj  andbireditamints  of  fuch  child}  It 
flemeth  that  this  guardian  (halt  have  the  cultody,  not 
(tafr  of  lands  defcended,  or  left  by  the  father,  but  of 
ail  lands  ^d  goods  any  way  acquired  or  purchafed  by 
'Ae  infant  (which  the  guardian  in  focage  had  not).; 
Ifhicb  proves  that  he  derive  n«t  his  intereft  from  the 
fatiidr,'i>ut  frdoi  the  law  ;  for  xhe  father  could  never  give 
\m  power  or  intereft  of  or  in.  that  which  was  never  his. 

iP.ma.i^Sr 

Andalfa  tbt  cuflody^  tuition^  and  mamagtmint  •fihegoods'\ 
Swinburn  fays^  the  office  uf  jt  tutor  is,  to  provide  that 
hb  pupil  be  boneffly  and  virtuoufly  brought  up ;  and  to 
provide  for  him  meat,  drink,  cio^ths^  lodging,  .and  other 
'asceflaries,  according  to  the  cfiHd's  cftate^  condition,  and 
jUity.     Swin   217. 

.   And  the  fame  alfo  doth  farther  confift,  in  the  good  and 
futhnd  admuiiuring.or  dirpoiiug  of  the  goods  and  cl»tte]« 
*■  ■  •'■    ■  •  1 4  of 
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of  the  faid  pupil ;   th^t  is  to  fay,  the  tutor  fnty  not  eom« 
mit  any  thing  that  may  be  hurtful,  nor  onit  any  thino; 
that  may  be  profitable  to  his  pupil,  at^d  in  the  end  mure 
reftore  unto  his  pupil  all  his  goods  and  chattels,  by  him 
the  faid  tqtor  before  recdved.     And  for  that  purpofe  every 
/tutor  ought,  even  at  the  very  entry  into  his  office,  to  make 
a  true  inventory  of  all  the  goods  and  ehattels  of  his  pupil» 
SLnd  to- make  a  juft  and  true  account  of  his  dealings  in  be^ 
half  of  his  pupil.     And  it  is  generally  obferved  within 
fhe  faid  province  of  York,  that  every  tutor^  as  well  tefta« 
mentary  as  other  appointed  by  the  ordinarv,  doth  enter 
into  bond  with  furcties  to  the  e(k(k  aforefaid,  according 
io  the  difcretion  of  the  ordinary.     Swin*  217. 

The  tutor  may  fell  fuch  goods  belonging  to  the  pupil, 
as  cannot  be  kept  until  he  come  to  lawful  age.  But  other 
goods  which  may  conveniently  be  kept,  and  efpecially 
goods  immoveable,  the  tutor  may  not  fell }  untefs  other- 
wife  ordered  by  will.     Swln.  217.. 

More  particularly  ;  The  guardian  ought  to  apply  the 
cftate  \n  his  hands,  to  pay  the  tUhts  of  the  infant,  i  Cic. 
Ca.  157. 

He  may  pav  ofF  the  intereft  of  any  real  incumbrance, 
and  the  principal  of  a  mortgage ;  becaule  it  is  an  imme- 
diate charge  on  the  land :  but  no  pthcr  te^l  incumbrance, 
Pret.  Cbih  137.  / 

In  the  cafe  of  Wtiiiri  and  EhraU  M*  i?^?^  where  the 
mother,  as  guardian,  recciv^ed  the  rents  pf  the  eftate,  and 
paid  off  fpecialties,  but  t6bk  affignment,  and  after  the 
death  of  the  infant  brought  a  hill  agaiiift  the  heir  for  a 
difcovery  of  aflltts  by  defcent  ((be  claiming  the  rents  re- 
ceived as  adqriiniftratrix}  ^  it  was  held  by  the.  court,  dut . 
the  guardian  is  not  compellable  to  apply  the  profits  of  the 
cftate  of  the  infant,  to  pay  off  the  kfnd  de^ts  of  the  apr 
ceftor.    2  Vim.  606. 

In  the  cafe  of  the  earl  of  Wlnchilfi^  and  Nw^Ufft^  X* 
1686.  A  guardian,  having  a  Confiderable  f^m  oif  money 
in  his  hands,  laid  it  out  in  a  ptsrebafi  of  lands,  for  the  be- 
nefit pf  the  infant,  if  when  he  came  of  age  he  ihould 
agree  to  it ;  the  infant  dving  in  his  minority!  it  was  ^» 
creed  that  the  guardian  ihould  account  for  the  money  tP 
the  adminiftrator  of  the  infant ;  for  that  he  could  notf 
without  (he  diredion  of  the  court,  convert  the  perfonal 
into  real  eftate.     i  Vern*  403.  435. 

M.  35  (7.  2.  Ojhrn  and  Cbapmqn^  A  guardian  at  the 
requeft  of  one  who  was  going  to  marry  the  ward,  gave  j|i 
in  account  of  the  eftate  to  &  intended  hufl)and9  and  fc- 

€iire4 
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cored  CO  him  the  balance  by  three  feveral  bonds  |  tnd  Ae 
intended  hufband  gave  a  bond  to  the  guardian,  to  releafe 
all  acGounu  to  him  after  the  marriage:  The  marriage 
was  bad  t  The  guardian  paid  the  balance  :  But  the  huf- 
band  gave  no  releafe,  but  fucd  for  an  account  and  relief 
againft  the  bond.  And  the  guardian  was  ordered  to  an- 
fwe^  the  bill :  For  the  account  was  made  when  the  in- 
tended hufband  had  no  title ;  no  releafe  wu  given  |  and 
Cbepnrruit is frefli.    i  Cba.  Ca.  157. 

For,  by  Cowper  lord  chancellor:  Wherever  a  fitther^ 
mocher,  or  guardian  infifts  upon  privaite  gain,  or  fecurilj 
Jbr  it,  and  obtains  it  of  the  intended  hufband,  it  ihall  be 
fet  afide.     J  Antt.  r58.     ^  ftm.  65s. 

For  marriage  brocage  agreements  have  been  often  coin 
demned  in  equity.  *' And  a  bond  to  give  money  if  fuch  a 
marriage  coiild  be  obtained,  is  ilK  And  fo  is  a  bond  Co 
forgive  a  fum  of  money.  For  fuch  bonds,  altho'  good  at 
law,  yet  being  introdufflve  of  infinite  mifcbief,  have  upon 
great  confideration  been  condemned  in  equity.  '  3  P.  Iritt. 
394.     lib.  76.  And  fee  HiMngt^n  v.  Du  Cbaul^  i  Bn* 

But  a  guardian,  upon  account,  fliall  have  allowance 
of  all  ceUbnable  cofts  and  expences  in  all  things.  Lit^ 
toBL  113. 

And  if  be  receive  the  rents  and  profits,  and  be  robbed 
without  his  default  or  negligence,  be  (hall  be  difeharged 
thereof,     i  Inft.  %q. 

By  che  ftatute  of  the  4  An.  e.  16.  afliona  of  account 
may  be  brought  againft  the  executors  or  adminiftratora  of 
guardians. 

By  the  6  An.  e.  18./ 5.     Any  perfon  who  as  guar* 

dtan  ortruflee  for  any  in»nt  fliall  hold  over  after  the  de- 

ttmiination  of  the  particular  eftate,  without  confent  of 

the  perfon  next  entitled,  fliall  be  adjudged  a  trefpaflar, 

'and' fliall  pay  damages  to  the  value  of  the  profits  re- 


By  che  7  An.  c,  19.  Infants  feifed  or  poflefledof  landa 
h  Cruft,  or  by  way  of  mortgage,  fliall  and  may,  on  di- 
fofiion  of  a  court  of  equity,  fignified  by  an  order  made 
n  bearing  all  parties,  on  petition  of  the  perfon  for  whom 


■  V 


(ic)  If  the  confideration  of  fnch  a  bond  it  void  as  contrary  to 
geaml  policy^  npoo  the  prindples  laid  down  bv  the  court  of 
C.  B.  u  CJlim  V.  Bkntim,  a  frilf  347.  it  might  be  pleaded 

(ucli 


)22  Wfifi.  J-arji^^r^  mwygc^j 

/ncKloraot  (b^ll  be  Ififcd.ip  ftuft,.or  the.mpr^gagor,  .qr 
j^r^iari  of  Aich.. infant,  convef  2md  afliire '(bc/ai^  land^ 
AS  fuch.cpurc-OiiilrjdJrp^- .    -.;   , :   

'^''  ^r^''^*y^  "li^V  *t^  aPiOrdcrTor  ii^fajus  loAr- 
ij^'dejr  |<»fci,  in  b^^r  to  accept.i^w.ones.. 

Aii^l  ,l>y  .thi  16  G.  z.  c.  3.3,^  .Gaiardiaa>:aiay  :?orf(vit 
,^  the  marria^  of^fiich jnfapti.^  ,    .  •  ^  :     •  :.  a  ^  '     - 

^fftf  may  hrsng fucb,a^t9fls^tn.rifation  tn^j^t^  H^.iPJi^fl 
^U^diaff  in  X0mmin/ccage  niighi  40]  ..l*^^  .ii5in4jfiajf*>  ("•>- 
^/Bit  .oiattcrs  tb  arbitration  j  .for  ^\  tftc;  infant. -cao^ft 
YubiQit  to. an  awatd,  yet  the  guardian  v\^fwix.,(or.M]m% 
and' bind  bimfelf  that  the  imaj^t  fliall.  pefjbrifi  it.     Comk* 

^ut  mu ft '4^t^iMif  bis piij^ i an.    Cn.  J^^u^r   


reiaiioH ;  but  he  muft  be  a  perfon  of  fubffanc^^Ty^cai^e 

liabJc ]i9c<^o9s,i  'i  i//i.  59a»  ■    ,-        'tri.*.  .:  ..... 

.  ^nd  when  ap  infant  bringsjfn  .%^n;Ay:h|Sgu|^Tdia99 

wc  wartunt  for  him  io  appear  by  guardian  ougl|t.^Jl^e 
h«fffi?fPi#B«9  ^"^^«  Vcaufc  i{,is  the  afl  of  thr  "wwrAi  for 
bft?.FSHtfy?*Wi:F*??  of  >fanl«»L:tJliit  Jaonc  ftjiUJiw  lipr 

t^m,  out  thoie  that  are  refponfible ;;  for,  if  tbP  JPifPt 

But  the  fuit  IS  not  in  the  name  of  Hie  guarf^^n,  bMtj>t 
.•?ilS!'^jl'^^-f°^<«-^'*^W  a  goafdifp.^Qth  npt^  ;H  any 

mjpipip.^^ls  >.tos  oiWfi/iJic.jby  bis  ^iiartiaiw:  Hl<?#tf*/. 

fCn...?ian.  to  ,  L^%ai»i"ra%rP5a^^^  Icft^piWitary  g»aifti«9S  c^fi- 
Baiurai  chii-  not  be  appomted  to  natural  children,  yet  on  the  pefiUkwi^f 
*^  J  .  jj^bo  ifl/ani^  am|  l^  (fQR^j^t  pf  ^he  ^r^i^QC  J^pwidligr  the 

pu jjuive.  faihcii,  .t^q.qpur;  of  chang?ry,viU  pppojnt  tfifUfi, 
w^h^Lut  iei:re^jccH9[/ibe  palfer,  W^^Mi*iSt,.Ft^ul^  a  i?r«- 
583.  Ajod^in  i?/^  ,v^  CfrMf^th.  2  Sfffi,  u 62,  the  court 
of  icing^s  bench  granted  an  information  againft  the  de- 
fendant-for  taking  away  a  n»turtl-daughtertinder  i6»  from 
under  the  care  of  her  putative  father,  being  of  opinion  this 
was  within  the  ifilf.  of  4  W  5  P.  &■  JK  ^.  8  ] 
Ann-inrJng  of         8.  B^ t|i6  Q  ^T 10  tv.  €.  XI.  VtxtoM  dcnilng  .thc  Tri- 

nity,-or  awrung  that  there  are  more  Gods  tban.one,^or 

denying 
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denjiog  the  Chriftlae  rdigioa  Cdbe  true,  or  the  hotyfcrip* 
tares  to  be  of  divine  authority,  (hall  for  the  fecond  offence 
be  difabled  to  be  executors. 

By  ihe  5  G.  c.  27.  Artificers  going  out  of  the  king- 
doin,  and  exerciiing  their  trades  in  foreign  parts,  ihall  be 
JDcapble  of  the  office  of  executor. 

And  by  the  a6{«  for  the  qualification  for  o^oes,  perfons 
not  having  taken  the  oaths  and  performed  the  other  re*> 
quifites  for  qualifying,  who  (hall  execute  their  fefpeAive  1 

offices  after  the  time  limited  for  their  qualification  (ball  be 
expired,  ihall  be  difabled  to  be  executors. 

An  in/amt  nntybe  made  executor,  how  young  foever  he 
be.    Swin.  331. 

And  if  thie  infant  executor  be  fo  young,  that  he  hath 
no  difcretion  (for  it  is  not  only  lawful  to  make  fuch  an 
one  executor,  but  alfo  the  child  in  the  mother's'  womb 
and  unborn  at  the  death  of  the  teftator) ;  in  that  cafe  the 
ordinary,  or  other  to  whom  the  approbation  of  the  teft a* 
ment  appercaineth,  after  the  birth  of  the  child,  doth  com-  « 
mit  the  execution  of  the  will  to  the  tutor  of  the  child  for 
the  child's  behoof,  until  he  be  able'  to  execute  the  fame 
himfelf ;  which  tutor  hath  authority  to  deal  as  executor 
notil  the  chiid.be  able  to  undertake  the  executorihip,  that 
is  to  fay,  until  he  be  of  the  age  of  feventcen  years.  Du- 
ring which  minority,  the  adminiftrator  to  the  child's  ufe 
cannot  fell  or  alienate  any  of  the  goods  of  the  deceafed, 
unlefs  it  be  upon  neceffity ;  as  for  the  payment  of  the 
dcceafed's  debts,  or  that  the  goods  would  otherwife  pe- 
ri(h }  nor  let  a  leafe  for  a  longer  term  than  whilft  the 
executor  (hall  be  in  minority,  bccaufe  having  that  office 
'for  the  good  and  benefit  cf  the  child  only,  he  may  not  do 
any  thing  to  his  prqudice.     Swin.  359,  360. 

And  after  his  age  of  fevenceen  years,  before  he  (ball 
come  to  the  age  of  twenty  one,  an  z(\  done  by  fuch  in- 
fant as  executor,  as  (for  inftance)  the  reiearing  cf  a  debt 
due  to  the  teftator,  or  the  felling  or  diftributing  of  the 
tdlator's  goods,  is  faid  to  be  fufficient  in  law  :  Which  1$ 
lobe  under ftood,  upon  true  payment  and  faiisfa*flicn  of 
the  due  to  the  deceafed,  made  to  the  executor  in  minority  ^ 
for  then  he  may  acquit  and  difcharge  the  debtor  for  fo 
•flmch  as  he  doth  receive ;  for  therein  he  doth  perform  the 
ffice  and  duty  of  an  executor,  which  he  is  en&Mcd  co  do  ; 
aad  fo  doing,  his  aA  (hall  bind  htm.  But  if  he  (hall  re« 
leafe  without  fatisfa£lion,  this  ad  is  not  according  to  the 
oficeand  duty  of  an  executor  ;  and  therefore  be>ng  with* 
est  the  compafs  of  his  office  and  duty,  (hall  not  bind  or 

tar 
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fiar  him  from  rtcovtrj  thereof:  for  if  it  fhouldi  then 
Aould  it  be  a  tUvaftaviu  <nd  charge  the  minor  out  of  hit 
6wn  proper  goods ;  which  cannot  be  by  law :  for  an  in- 
fant Diaj  better  his  eflate,  but  not  make  it  worfe,  by 
conirading  with  or  acquitting  of  another  perfon.    Sxvin. 

35*»  359*    2  -S*^-  ^*''-  377- 

^  M*  I730»  Joms  and  the  earl  oiitraff&ri.     In  the  cafe 

vbere  an  adminiftration-  is  granted  during  the  minority  of 
an  infant  executrix  being  under  the  age  of  feventeen 
ycars»  and  ibe  marries  a  hu(band  of  age.  King  lord  chan- 
cellor and  Raymond  chief  itifttce  ftrongly  inclined  againft 
the  opinion  reported  by  lord  Coke  io  Printit  cafe,  that 
fuch  adminiftration  during  the  minority  of  the  executrix 
is  determined:  the -fame  being  extrajudicial  rn  that  cafe, 
and  not  taken  notice  of  by  other  cocemporary  reporters  \ 
9nd  the  author  of  the  book  intitled  7lr  office  9f  iuicut&n^ 
mentioning  this  opinion,  a  little  marvels  thereat,  confi« 
dcring  (as  he  obferves}  that  thefe  things  are  managed  ia 
the  fpiritual  court,  and  by  the  canon  law,  which  inter* 
meddles  not  with  the  huiband  io  the  wife's  cafe  ;  and  that 
by  that  law,  and  not  by  the  common  law,  comes  in  this 
limitation  of  feventeen  yeirs ;  and  he  adds,  that  he  hath 
fcen  that  cafe  othcrwifc  reported  in  this  point.    3  P.  lVil\ 

S8. 

$winburne  fays.  If  a  vsife  during  the  coverture  be  named 
executrix,  ibe  alone  cannot  fue  for  any  debt  due  to  the 
tcftator,  without  her  hufbandi  But  (he  fays)  (\ie  alone 
may  do  an  aA  extrajudicial,  as  the  paying  Qi  debts  or  le- 
gacies, or  the  receiving  or  releafing  pf  any  debts  dye  to 
the  teftator.     Zwin.  417. 

And  thchu(band  and  wife  being  but  one  perfoo  in  law, 
fhe  cannot  be  executrix  without  his  aflent}  for  if  fl^e 
might,  then  h^  would  be  executor  againft  his  will ;  there- 
fore if  fhe  is  made  executrix,  (he  cannot  bring  an  afiion 
alone,  but  her  huiband  muft  join  with  her  \  and  if  he 
ihould  refufe,  he  cannot  be  compelled,  nor  can  (be  be 
compelled  to  plead  without  her  hufband.  Su'/a*  417$ 
418. 

fiut  (he  fays)  altho'  flie  cannot  fue  or  be  fued  without 
him,  yet  fhe  may  deliver  any  of  the  tefiator's  goods  to 
another  to  keep  ;  and  may  pay  legacies,  and  receive  debts, 
aud  give  acquittances  without  her  hu(liand|  and  if  aqy 
dtvaftavit  is  made  by  giving  acquittances,  it  (hall  biqd 
tnem  both,  becaufe  &e  could  not  adminitter  without  his 
alFent ;  and  it  (hall  be  accounted  hia  folly  to  fuflFer  fuch  a 
pt-'Tron  to  adminifier,     Swin*  418. 
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But  it  fiscmcth  that  this  muft  be  underftood  onlf  ic^ 
cording  to  the  fpiritual  law,  which  in  thii  cafe  maketh  no 
difference  betwiitt  married  and  fole :  for  otherwife  it  is  b/ 
the  cominon  law. 

For  by  the  cominon  law,  the  aflent  to  a  legacy  by  a 
feme  covert  executrix  is  not  good,  unlefs  her  hufband  af* 
feat  to  it  alfo  $  otherwife  it  is  void  i  but  the  aflent  to  fuch 
legacy  by  her  bu(band  is  good.  Law  tf  Ex.  264.  a  Akw 
jUr.  37&i 

And  the  rdeafe  of  a  feme  covert  executrix  is  not  good  | 
lor  fhe  can  do  nothing  to  the  prejudice  of  her  hulbaod ; 
bat  widiout  queftion  the  relcafe  oif  the  hafband  is  good. 

And  ^is,  not  only  during  the  marriage,  bat  alfo  after 
the  death  of  the  bufbaod.  But  if  the  wife  die,  the  hiif* 
band  cannot  convert  any  of  the  goods  and  chattels  be- 
longing to  the  firft  teftator  to  his  own  proper  ufe ;  for  of 
•fiich  goods  the  wife  herfdf  may  make  a  teftament  (Swiii'- 
burne  (ays)  appointing  an  executor,  without  the  licence 
of  ber  bufband.    Swiit*  417.  (i) 

And  if  the  bufband  commits  wafte,  and  then  (he  dies  ; 
Acre  is  no  remedy  at  common  law  againft  her  hu(bai|d^ 
kotoftly  in  the  fpiritual  court,  where  he  will  be  compel* 
Jed  to  make  reftitution.     i  RsITj  Ahr.  919. 

In  the  cafe  of  T^tyUr  and  AUin^  OSt.  29,  I74i.    The 
teftator  made  the  defendant  Aljen,  who  was  a  feme  oo* 
vert,  his  executrix,  the  huiband  being  then  in  England, 
but  at  the  death  of  the  teftator  the  defendant's  bufband 
was  in  the  Weft  Indies.    It  was  moved  for  an  injundion 
10  rcftrain  the  defendant  from  getting  in  the  aflets  of 
ber  teftator,  and  for  a  receiver  to  be  appointed.     By  lord 
Hardwicke :  There  are  fcveral  inftances  where  this  court 
hath  interpofisd  to  prevent  an  executor  from  getting  aflets 
of  a  teftator  into  his  hands  upon  particular  circumftances  ; 
aod  this  is  one  of  thofe  cafes,  for  the  hufband  being  in  the 
Weft  Indies,  and  not  amenable  to  the  procefs  of  this 
court,  the  plaintiff'  can  have  no  remedy,  if  the  executrix 
Ihottld  wafte  the  aflets,  or  refufe  to  pay,  becaufe  the  hu(^ 
■    kand  muft  be  joined  in  the  adion.     And  a  receiver  was 
.    appointed,  to  coileA  in  the  aflirts,  and  to  bring  adtions  in 
fhe  name  of  the  executrix  for  recovery  of  debts  due  to 
•    |hc  teftator ;  on  giving  fecurity  to  indemnify  the  execu« 


■te* 
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trir  arid  her  haflMad  on  acoonnC  of  fiich  aafalni  teooghf; 

t  ^/i.  213. 

[EieaitorbtBk.  '    9.  Altho'  SO  cxecutor  beeomes  a  kmhrupiy  yet  adoiinN 

fupt  or  r»  cvK.    Juration  cannot  be  commicted  Co  another  i  but  if  ah  execH- 

'"'''  tor  become  non  csmp9M^  the  fpjritua)  court  may  cOttliilit  ad- 

miniftration.     2  Bac.  Ahr,  376. 

And  in  the  court  of  chancery,  forafmuch  at  an  execu- 
tpr  is  confidered  only  at  a  trufiee ;  if  he  be  iniblveott  that 
court  will  oblige  him,  as  they  will  any  oiher  truftee^ 
to  give  fecurity  bef<lte  he  enters  upon  the  truft.    's  Ba€m 

And  by  a  conftitution  of  archbilbop  Stratford;  the 
executor  at  the  time  of  proving  the  will^  Ihait  give  (^ 
curity  (if  need  be)  to  render  a  juft  account  of  his  admU 
niftration,  when  duly  thereunto  required  by  the  ordinaryt 
Lixd.  177.  ' 

At  to  the  firm  and  mafuar  of  miking  an  executor  m 
the  will,  it  it  not  always  neceflary  to  exprefs  thit  #ord 
9xeeui9rj  neither  hath  every  teflator  (kill  fo  to  do  ;  iMit  ft 
is  fufficient,  if  the  teftator*s  meaning  do  appear  by  other 
words  of  like  fenfe  or  import :  as,  if  the  teftatoir  fay,  t 
oonmit  all  my  goods  to  the  difpofition  of  A.  B. ;  or,  I 
leave  all  my  goods,  or  the  refidueof  all  my  goods  to  A,  A 
or  the  like  ;  for  in  thefe  cafes,  he  to  whom  all  the  reGdue 
is  bequeathed,  it  thereby  underftood  to*  be  made  executor. 
Swln.  247. 
2iupem(bri.       '■    >o*  Oveifecrs  of  a  will  haVe  no  power  to  intermeddle, 

otherwife  than  by  counfel  and  advice,  or  by  compIainiDg 
in  die  fpi  ritual  court.     Went.  9,  lo. 

Sir  Thomas  Rrdley  takes  occafion  to  wifii,  that  their 
toight  be  made  of  more  ufe  \  altho*  at  prefent  (he  fays) 
they  bet  looked  upon  only  as  candle  holders ;  having  nb 
power  to  do  any  thing ,  but  hold  the  candle,  while  thb 
pxecutors  tdl  the  deceafed's  money.  RidUy^  Part  4. 
Cb,  2. 
AttfAfn{the  n*  If  the  teftator  (hew  the  will  unto  thewitnefles, 

exccQtionof  the  laying.  This  is  my  laft  wilt  and  teftament,  or.  Herein  is 

.  (/)  If  it  appear  that  an  executor  is  infolvent^  or  the  fund  in 
danger^  the  court  will  appoint  a  receiver*  or  Order  as :  much 
as  he  admits  to  have  in  hand  to  be  paid  into  the  bank.  Ex 
f  arte  Ellis »  I  A/J^.  toi.  Strange  v.  Harris,^  Bro.  365;  Whe- 
ther the  fpiritoai  court  can  ezafk  fecurtt/j  vide  nt/ra,  AvAa/« 

(«)  See  farther  on  this  htsAgfifra  L 
?  «:  contained 
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ct)M2lnrJ  tn'^'Iaft  will ;  this  is  fuflicient  withdUC  fna1i:mg  ^ 
tfie  wrtneiles  privy  to  the  contents  thereof,  provided  thS  ~ 
wirnclTcis  be  able  Co  prove  the  identity  of  the  writing,  that' 
is'to  fay,'  that  the  Writing  now  (hewed  is  the  very  fame 
writing  Which  the  te(!ator  in  his  lifetime  affirmed  before* 
tbcirrro'Be  his  wifl^'or  to  contain  his  laft  will  and  lefta* 
fltent.    S^n.  j2.    GoJ.  O.  L.  66. 

'Wlierhle?  it  is  neceflavy,  that  the  teflator  fliould  declaiifi 
to  th^"  wTtneflcs,  at  the  time  of  the  atteftation,  that  the 
n^ritliri'i^  Whibh  they  sttteft  is  his  will,  hath  been  matter  of 
fame  ddkubt.  As  in  the  Cdfe  of  TVallis  ind  rp^allisj  T.  1762. ' 
Ttoifias  WalHs,  efquire*  rAade  his  will,  and  therein  de- 
viFfd  hi^  feal  cftate  to  his  wife  for  life ;  the  Will  v^as  of  his 
ami  hand  writing;  and  the  form  of  atteftation  w;is  in 
th^fe  w6t6s^  Jignedy  Jialid^  pubtijhed,  And  declafed  for  ihg 


(fa  to  be  heard  at  the  fumnier  aflizts  at  Lincoln,  1762,  by 
a  fpecial  jury,  before  Mr.  juftictf  Dcnifon.  To  prove  the 
execution  of  the  will,  the  defendant  produced  William 
^  Powel),  the  teftator's  coachman,  one  of  thp'  three  fciib* 
rcri|)]ng  witnefleSp  who  depofed,  that  in  the  beginning  of 
July  1760,  Jetties  Wardell,  then  butler  to  the  faid  Tbo* 
ttiu  \Va*]is,  came  and  told  him  the  fiid  Powell  that  he' 
wte.to  ieome  to  his  mafter  ;  that  upon  entering  the  room, 
&  found'  his  maftcr  fittihg  with  a  table  before  him,  on 
irhich  were  fome  papers  bpcrt  ;  and  that  Kis  mafter  called 
Aim,  and  t^e  faid  Wardell,  and  one  Ifabella  Matthews^ 
then  b:s  bo'Jfekscper,  up  to  (he  table  to  him  ;  where  the^ 
ait  came.  Then  the  faid  Thomas  Wallis,  further  addref- 
W  biaifelf  to  them  all,  dcfired  them  to  take  notice  $ 
iadrfien  took  a  pen,  and  in  all  their  prefence  (igned  and 
iealed  each  part  of  his  will,  and  laid  both  the  faid  parts 
ttp^n  and  unfolded  before  them  to  fubfcribe  their  nimes  as 
Wfiieflcj  thereto ;  which  they  all  did,  by  the  dire£lion  of 
&e  ftid  Thomas  Wailis  in  his  pretence,  and  in  the  pre* 
ibice  of  ea^h  other  ;  he  (hewing  them  feverally  where  to 
fcrite  (b^lir  narAes.  But  that  the  faid  Thomas  Wailis, 
6ni^i(wire'than  as  above,  did  not  declare  or  publifh  either 
jArr  lobe  His  will,  or  Ciy  what  it  was.  The  couniel  for 
m jflaihtifP  conterided  that  this  was  not  a  fufticient  proof 
ft"6iic  Wltnefs,  of  a  complete  execution  of  the  will, 
niid  they  produced  on  the  other  hand,  the  other  two  fub- 
if^iWVi^'v^'chertefi  \<'ho  in  divers  partitiilsrt'S  did  not  givii 
•      '  8  a  clear 
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t  detr  and  diftind  cTidcnce ;  and  could  not  recbllcfk  wli#« 
ther  tbcy  had  iigned  one  or  two  papers  ;  or  whether  then*  or 
at  any  time  before  the  faid  Thomas  Wallis't  deadly  chej 
undcrflood  what  they  had  To  witne^  to  be  the  faid  Tho- 
mas Wallis's  will,  tho'  Wardell  feemed  to  admit  he  cos* 
jedured  ic  fo  to  be^.  But  both  Wardell  and  Matthews  fwore 
that  they  did  not  fee  the  faid  Thomas  Wallis  'S^  or  fU 
either  parf  of  his  bid  will ;  that  Powell,  the  other  Ibbftrib* 
iog  witncfs,  was  not  at  that  time  in  the  room,  when  (at 
the  faid  Thomas  Wallis*s  deGre)  they  wrote  ttieir  names 
lo  the  two  papers  as  they  now  appear ;  that  the  faid  Tho- 
mas Wallis  did  not  declare  or  publiih  it  as  his  will»  nor 
did  they  know  it  to  be  a  will.     The  defendant's  coonfel 
'  then  called  Richard  Price,  the  faid  Thomas  Wallis*s  groQ■^ 
who  fwore,  that  one  morning  in  the  beginning  of  Julf 
1760,  James  Wardell  told  him  that  his  mafter  had  mncft 
wanted  him  j  and  that  upon  his  the  faid  Price^s  olerimE 
to  go  to  his  mafter  to  receive  his  orders,  the  faid  Wwdw 
told  Price  that  the  bufiaefs  was  done,  and  that  Fowcil 
had  fupplied  his   place  ^   and  that  he  the  faid  William 
Powell,  James  Warden,  and  Ifabella  Matthews  had  that 
morning  been  witneffing  their  mafter*s  will.     And  Sarah 
Dixon  being  called,  fwore,  that  in  the  beginning  of  July 
1760,  Ifabella  Matthews  came  one  morning  after  break- 
faft  into  the  kitchen,  and  told  her  that  Ihe  die  (aid  Mat* 
thews,  James  Wardell,  and  William  Powell,  had   that 
morning  witneflc<(  their  matter's  the  faid  Thomas  Wal« 
lis's  will,  tho'  he  had  not  told  them  it  was  fo.    Upoa 
this  ftate  of  the  evidence  on  both  fides,  it  was  infilled  for 
the  plaintiiF,  that  as  the  law  ftood  before  the  ftatnte  of 
frauds,  pubUcatUn  of  a  will  was  an  eflential  part  thereof} 
and  if  fo,  there  is  nothing  in  that  ftacute  to  take  it  away : 
And  further  it  was  infifted,  that  bv  the  faid  ftatute  there 
are  four  requifites  to  conftitute  a  good  and  valid  devife  of 
lands :    i.  That  it  (hall  be  in  writing.  '  a.  That  it  fball 
be  figned  by  the  party  devifing,  or  by  fome  other  perfon 
in  his  prefence,  and  by  his  exprefs  direflipns.     3.  That  it 
ihall  be  attefted  and  fubfcribed  in  the  prefence  c?  the  de- 
vifor  by  three  or  four  credible  witnefles.     4.  That  the 
words  atif/lidandjiibjcrihed  muft  import,  that  it  fliall  be 
publiihed  as  a  devife  or  will  by  the  teftator  in  the  prefence 
of  the  faid  witnefles.     On  the  contrary,  for  the  defend-' 
ant  it  was  infifted,  that  neither  before  nor  fince  the  fta- 
tute publication  was  necefliry  ;  and  that  by  the  flatuiei 
only  the  three  firft  requifites  are  necefifary,  which  in  the 
prefent  cafe  were  all  complied  with,  the  devife  being  in 

writiD^ 
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writing,  and  iigned  by  the  teftator  in  the  prefence  of  three 
credible  witneflcs,  who  had  fubfcribed  their  names  as  wit- 
nefles  to  the  fame  in  the  prcfcnce  of  the  teftator  and  of 
each  other;  and  further,  Aipporing  any  fuch  publication 
was  ntceflary,  that  the  teftator  had  ufed  words  and  done 
z&s  which  amounted  to  a  publication  within  the  meaning 
cf  the  ftatute,  which  had  not  dire£ted  or  prefcribcd  any 
particular   form  or  manner    in   which  fuch    publication 
Ihould  be  made ;  that  the  teflator  ufing  thefc  (ignificant 
words  to  all  the  witnefles  when  he  called  them  up  to  the 
Ubie  '^  tah  notice^*'  and  then  figning  both  parts  of  his 
will,  and   then  delivering  both  the  parts  thereof  to  the 
witnefles  to  atteft,  dirc<^ting  them  where  to   fign  their 
names,  and  to  witnefs  each  part  under  the  common  and 
vfnal  form  of  atteflation,  which  the  witnefles  did,  was  a 
fuficient  execution  and  publicaticn  of  his  will;  that  the 
words  ^^Jignedy  feuUd^  publijhed^  and  declaredy^  being  all 
written  in  the  tcflator's  own  handwriting,  and  the  wit- 
nefs Powell  fwearing  that  both  the  parts  of  the  will  lay 
open  to  the  infpedion  of  all  the  witnefles  when  they  fub- 
fcribed their  names,  and  it  appearing  by  the  evidence  of 
Price  and  Dixon  that  both  the  other  witnefles  had  declared 
diac  they  had    been   attefling  the   faid  Thomas  Wallis's 
will,  this  was  much  flrofiger   than  the  cafe  of  Prj/^  and 
'Ouglty^  reporced  in  Comyns  igy.    And  A4r.  jultice  Denifon 
*was  of  opinion,  if  the  wituelles  fur  the  defend-int  were 
eieditcd  by  the  jury,  that  this  was  a  due  execution  within 
the  ftatute,  and  a  fufficicnt  publication  ;  and  for  this  cited 
Ae  cafe  of  Trimmer  and  Jackfon  lately  determined  in   the 
eourt  of  king's  bench.     Ai.d  the  jury  f)und  accordingly 
averdi^  for  Mrs.  WalliS  the  dtfcnJant.     Neverthelefs, 
ibe  plairitiff's  counfel   infifled,   that  the  point,  whether  a 
Mod   publication  or  not,  (hou'd  be  referved  fur  a  cafe  to 
fie  argued  above. — But  the  matter  was  compromifcd,  on 
the  defendant's  remitcini;  the  cofts. 
•  Note ;  The  cafe  of  Peate  and  OtigUy  was,  where  the  tef- 
tatt>r  produced  to  the  wimelies  a  paper  folded  up  ;  and  de- 
fied them  to  fct  their  hands  to  it  as  witnefles,  which  they 
ril  did   in   his  prefence,  but  they  did  not  fee  any  of  the 
Wncingi  nor  did  he  tell  them  it  was  his  will,  or  fiy  what 
kwas  ;  but  it  was  all  wiitten  by  the  teflator's  own  hand. 
I  k  was  objeded,  that  this  was  not  a  good  execution  of  the 
Vill  within  the  flatuie  \  for  it  is  not  fulFicient  that  the 
Vilnefles  write  their  names  in  the  prefence  of  the  teftator, 
iMkHit  any    thing   more;    but   they  muft   atteft  every 
iiag,  to  wit,  the  figning  of  the  teftator,  or  at  leaft  the 
'Yot.  IV.  K  publication 
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publication  of  his  will :  But  here  the  teftator  neither 
figned  the  will  in  their  prefence,  nor 'declared  it  to  be  his 
laft  will  before  them.  On  the  other  part,  it  was  infifted, 
chat  the  execution  was  fufficient  within  the  ftatute  ;  for 
there  is  no  neceflity  that  the  witnelles  fee  the  teftator  write 
his  name  ;  and  if  he  writes  thefe  vtoiAs^  figntdf  fialedj  and 
fublijbed  as  his  will,  and  prays  the  witneflcs  to  fubfcribe 
their  naines  to  that,  it  will  be  a  fufficient  publication  of 
his  will,  tho'  the  witneflcs  do  not  hear  him  declare  it  to 
be  his  will.  And  Trevor  chief  juftice  inclined,  that  here 
was  fufficient  evidence  of  the  execution,  and  the  jury 
found  ic  accordingly.  But  as  to  the  matter  of  law,  he 
permitted  it  to  be  found  fpecial.  And  it  doth  not  appear 
further  what  became  of  it. 

The  cafe  of  Trimmer  and  Jackfin  was,  where  the  wit- 
neflcs were  deceived  by  the  tefl:ator  at  the  time  of  the  exe- 
cution, and  were  led  to  believe  from  the  words  ufed  by  the 
teftator  at  the  execution  of  the  inftrument  that  it  was  a 
de^d  ?nd  not  a  will.     It  was  delivered  as  his  ad  and  deed  ; 
and  the  words  ^^  f$aled  and  dilivend**  were  put  above  the 
place  where  the  witneflcs  were  to  fubfcribe  their  names. 
And  it  was  adjudged  by  the  court,  as  it  is  faid,  for  the 
incofiveniences  that  might  arife  in  families,  from  having 
it  known  that  a  perfon  bad  made  his  will,  that  this  wai  a 
fufficient  execution  [x). 
Willi  to  le  con-       12.  The  intention  of  the  teftator  is  called  by  lord 
flroed  f.vouf-     Coke  tbe  pole  ftar,  to  guide  the  judges  in  the  expofittoo 
^*  of  wills. 

In  Rivers'^  cafe,  M.  I737-  ^^^  teftator  by  bis  wiD 
gave  certain  lands  to  his  two  fons  James  and  Charles 
fivers.  It  appeared  that  they  were  illegitimate  children; 
and  the  queftion  was,  whether  this  is  fuch  a  dercripttoa 
of  their  perfons  as  will  intitle  them  to  take  under  the  will* 
By  lord  HardtuUke :  In  the  cafe  of  a  devife,  any  thing 
that  amounts  to  a  defrgnatio  perfona  is  fufficient  i  and  the' 
in  flridnefs  they  are  not  his  fons,  yet  if  they  have  ac* 
quired  that  name  by  reputation,  in  common  expreffion 
they  are  to  be  confidered  as  fuch  :  It  hath  been  obje£Ud 
alfo,  that  the  teftator  hath  made  a  miftake  in  their  nemeSy 
and  that  therefore  they  cannot  take;  but  the  law  is  other- 
wife  ;  for  if  a  man  is  miftaken  in  a  devife,  yet  if  a  perfon 
is  clearly  made  out  by  averment  to  be  the  perfon  meant^ 


(at)  See  alfo  Lord  Hardwicke's  opinion  in  Rtgdem  r.  Fslkrg 
2 /Vs.  252.  e:  infra  l8. 

and 
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and  dicre  can  be  no  other  to  whom  it  may  be  applied,  the 
devife  to  him  is  good,     i  Atkyns^  410. 

But  a]tho'  by  the  law  the  intention  is  more  to  be  con« 
fidercd-than  the  words  $  yet  fuch  intention  muft  be  col* 
leded  out  of  the  words,  and  it  muft  confift  with  the  law. 
Swin.  10*  ^ 

Thus,  In  the  lord  Cheiniy*^  cafe,  M.  3  J  &  34  EL     Sir 
Thoinaa  Cheiney,  knight*   lord   warden  of  the  cinque 
poets,  made  his  will  in  writing,  and  thereby  devifed  to 
Henry  his  Ton  divers  manors  and  to  the  heirs  of  bis  body; 
the  remainder  to  Thomas  Cheiney  of  Woodley  and  to  the 
heirs  male  of  his  body,   upon  conditibn  that  hi  ot^tbiy  §r 
mq  fftbemJhaU  not  aliem  or  difcentinui^     And  the  queftion 
was  in  the  court  of  wards,  between' Sir  Thomas^  Perot 
heir  general  to  the  lord  warden  and  divers  purchafers  of 
Sir  l^homas  Cheiney,  whether  the  faid  Sir  Thomas  Perot 
Ihall  be  received  to  prove  by  witncfles,  that  it  was  the  in- 
tent and  meaning  of  the  devifor,  to  include  his  Ton  and 
heir  within   ihefe  words   of  the  condition  {bt  or  tbt/]^ 
and  ooc  only  to  reft  rain  to  Thomas  Cheiney  of  Woodley 
and  his  heirs  male  of  his  body      But  Wray  and  Anderfon 
chief  juftices,  upon  conference  had  with  the  other  juftices, 
refolved  thar  he  ^all  not  be  received  to  fuch  averment 
oat  of  the  will ;   for  a  will  concerning  lands  ought  to  be 
in  wricinfi;,  and  not  by  any  averment  out  of  itj  for  it 
will  be  full  of  great  inconvenience,  if  none  fhall  know  by 
tile  written  words  of  a  will  what  conftruflion  to  make, 
or  what  advice  to  give,  but  the  fame  (hall  be  controuled 
by  collateral  averments  out  of  the  will.    But  if  a  man  hath 
tiro  fons,  both  baptized  by  the  name  of  John,  and  think- 
ing that  the  elder  (who  hath   been  long  abfent)  is  dead, 
4evt(eth  hrs  land  by  will  in  writing  to  his  Ton  John  gene- 
laDy,  and  in  truth  the  elder  is  living ;  in    this  cafe  the 
jounger  John  may  in  pleading  or  in  evidence  a'ledge  the 
jicfife    to   him,    ^nd  if  this  be  denied,  he  may  produce 
vitocfiea  to  prove  the  intent  of  his  father,  that  he  thought 
tut  other  to  be  dead,  or  that  at  the  time  of  making  the 
fiU  be  namsd  his  fon  John  the  younger,  and  the  writer 
onitted  the  addition  of  the  younger  :  and  in  this  cafe  no 
jnoAnventence  can  arlfe  ;  for  he  who  fhall  fee  the  will  by 
which  the* land  is  devifed  to  his  fon  John,  cannot  be  de- 

S'?ed  by  any  fecret  invifibie  averment,  for  when  he  (hall 
the  devife  to  his  fon  John,  he  ought  at  his  peril  to. 
■qjUire  what  John  the  teftator  intended,  which  may  eaGly 
ht  known  by  him  wha  writ  the  will,  and  others  who 
were  privy  to  the  intention  ;  and  if  oo  dirc<S  proof  can 
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be  made  of  the  intention,  then  the  devife  is  void  for  the 
uncertatpty.     5  Co.  68. 

But  this  rule  hath  received  a  diftindion  of  late,  which 
kath  greatly  prevailed,  between  evidence  oflered  to  a  court, 
and  evidence  oiFered  to  a  jury.  For  in  the  laft  cafe,  no 
parol  evidence  is  to  be  admitted,  left  the  jury  (hpuld  be 
inveigled  by  it ;  but  in  ihe  firft  cafe  it  can  do  no  hurt, 
'  being  to  inform  the  confcicnce  of  the  court,  who  cannot 
be  biailed  or  prejudiced  by  it.  And  accordingly,  in  divers 
inftances,  collateral  evidence  hath  been  admitted  in  the 
court  of  chancery,  to  explain  the  teftator's  intention. 
Law  ofTeJl.  306.     2  Bac,  Ahr.  309. 

And  in  the  cafe  of  Silwin  and  Sroum^  M.  1734,  Lord 
Talbot  admitted,  that  it  had  fometimes  been  allowed. 
Caf.Talb  240.(7) 

But  notwithftanding  thefe  cafes,  the  courts  have  been 
very  unwilljjig  to  admit  of  parol  evidence  in  relation  to 
any  thing  that  appears  on  the  face  of  a  will ;  and  it  is 
certain  that  too  much  caution  cannot  well  be  ufed  in  this 
particular,  efpeeially  when  it  is  coniidered  that  the  ftatute 


{y)  In  Fonnereau  v.  Pcyntx,  1  Bro,  472.  the  tedatrix  gave 
feveral  legacies  ofjiock  in  long  anniuties,  viz.  500 1.,  502 1.,  200 1.^ 
and  100 1.>  and  the  refidue  to  her  nephews  ;  and  it  being  uncer- 
tain from  the  other  diredicns  of  the  will,  whether  the  above- 
foentioned  fums  were  meant  as  annuities  to  thofe  amounts*  or  at 
grofs  fums  of. money  to  be  laid  out  in  the  long  annuities.  Lord 
Thurlowy  C.  at  ^it  decreed,  that  the  fums  were  annuities*  and 
that  the  legatees  mull  abate  proportionably ;  but  on  a  re* 
hearing,  his  lordQiip  admitted  collateral  evidence  of  the  value 
of  the  teflatrix's  eilatf>  which  was  only  120  I.  ptraumim  long 
aonuities,  and  decreed  that  the  legades  were  grofs  fums,  be- 
caufe  it  ccu!d  not  be  fuppofed  that  the  tcllatrix  meant  to  give 
away  in  legacies  ten  times  more  than  the  was  worth.  Such  evi- 
dence was  alfo  admitted  by  LordHardwicke  \nKing  v.  Philifr, 
1  /Vz.  232.  in  which  caufe  the  quelHon  being.  Whether  the 
pUiiuiA^ could  take  a^  a  creditor  under  articles*  and  alfo  as  ale* 
gatee  under  a  will?  his  Idrdfhip  faid,  "  Th\$  legacy  being  k^ 
near  in  value  to  the  v^rfoLal  eitate  that  it  will  defeat  the  rtB, 
I  will  do  vvha;  lord  jefTeries  and  lurd  Cowper  have  done  in  fuch 
a  cafe  ;  direct  an  account  to  be  taken  of  the  value  of  the  per* 
fonal  cltate  at  the  tellator's  death,  and  at  the  making  of  the 
will ;  which  utt  may  give  ibme  light  as  to  the  intent*  and  is  a 
fsLci  nec'v'iiary  to  be  known  before  1  determioe  it.''  So  parol 
evidence  may  be  received  to  (hew  that  the  name  of  one  legatee 
has  been  inl'erted  for  that  of  another.  8 /7jv.  ^i.  3 1 a.  29. 
2  /Vjc.  216.    6  ST.  Rff.  67 1 • 
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of  frauds  and  perjuries,  which  was  made  Co  prevent  per- 
jary,  contrariety  of  evidence,  and  uncertainty,  binds  the 
courts  of  equity  as  well  as  the  common  law  courts  ;  as 
alfo  that  little  regard  ought  in  many  cafes  to  be  had  to 
the  ezpreffions  of Hhe  ceftator,  either  before  or  after  the 
making  his  will,  becaufe*  poffibly  thefe  expreffions  might 
be  ufed  by  him,  on  purpofe  to  conceal  or  difguife  what 
he  was  doing,  or  to  keep  the  family  quiet,  or  for  other 
(ecret  motives  and  inducements  which  cannot  after  his 
death  be  found  out.     2  Bac,  Abr.  310. 

And  in  the  cafe  of  Lowfield  and  Sionebam^  M.  20  G.  2»  • 
upon    plene   adminiftravit    pleaded,    the  queftion   was, 
whether  1000 1,  received  by  the  defendant  was  due  to  her 
in  her  own  right,  or  as  executrix  of  her  hufband,  and 
confequently  aflets.     And  it  arofe  upon  the  following  de- 
vife :    **    I  give  to  my  loving  brother  John   Stoneham 
^  1000 1*  and  in  cafe  of  his  death,  to  his  wife  Sufanna" 
(who  was  the  defendant).     It  appeared  that  John  Stone-  ^ 
ham  furvived  the  teftator.      And  therefore  the  plaintiff 
infifted,  this  legacy  (which  the  defendant  admitted  that 
Ihe  had  received)  velted  abfolutely  in  him,  and  was  aflets 
in  her  hands*     On  the  part  of  the  defendant,  it  was  of-     , 
fered  to  give  in  evidence,  that  the  teilator  in  extremis  de- 
clared, he  meant  only  to  give  his  brother  the  intered  of  the 
1000 1-  and  that  the  defendant  (hould  have  the  principal 
in  cafe  ihe  furvived   him.     The  parol  evidence  was  op- 
pofed  by  the  plaintiff's  counfel,  as  being  contradidiory  to   - 
the  plain  words  of  the  will.     And  Lee  chief  iuftice  faid, 
it  could  not  be  allowed ;  and  that  in  the  cafe,  of  Selwin 
and  Brawn  (aforefaid),  the  houfe  of  lords  had  refufed  it, 
even  where  it  was  to  fupport  the  legal  interpretation  of 
the  will  3  and  lord  Hardwiclce,  about  two  years  ago,  held 
it  in  the  fame  manner  in  the  cafe  of  the  earl  of  Incbiquin 
mdOhrianj  Str.  1261. 

And  in  the  cale  of  Ulncb  and  Litchfield^  July  23, 
1742 ;  the  teftatrix  bequeathed  her  real  and  perfonal 
eSate  to  Elizabeih  IVavers  and  Janies  Ulrich,  equally 
between  them  for  life;  and  upon  the  death  of  Elizabeth 
Travcrs*  (be  gave  the  whole  eftate  to  James  Ulrich  in 
tail  general,  and  for  want  of  fuch  iflue  to  Richard  Ulrich 
in  fee;  with  a  few  pecuniary  legacies ;  and  charged  her 
real  eftate  with  payment  of  thefe  legacies,  if  her  perfonail 
cftate  (hould  not  be  fufHcicnt  ;  and  by  her  will  declared 
lie  gave  all  the  re/l  and  refidue  of  her  perfonal  ejiate  to  her 
lade  Leonard  CoUard's  three  daughters  ;  and  particu- 
tflj  gave  to  Mrs.  Sufanna  Litchfield  10 1.  and  made  her 
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executrix. Far  the  refiduary  legatees,  it  was  infifteJ, 

liktl  reft  and  refidue  oi  her  perfonal  eftate  inuft  mean  the' 
refidue  after  the  particular  legacies  are  paid  off;  and  could 
not  refer  to  the  beginning  of  the  will,  becaufe  there  is  a 
fee  devifed,  and  confequently  the  teftatrix  has  difpofed  of 
the  whole  :  That  parol  evidence  in  this  cafe  may  be  ad- 
mitted of  the  attorney  who  drew  the  will,  that  he  had  ex- 
prefs  direfiions  to  give  the  perfonal  eftate  to  the  three 
daughters  of  Leonard  Collard  :  That  (to  be  fure)  things 
which  are  quite  contrary  to  the  will  (hall  not  be  proved 
by  parol  evidence,  but  that  it  may  be  allowed  to  explain 
words  in  a  will,  efpecially  in  this  cafe,  where  it  appears 
to  be  a  mere  blunder  in  the  drawer  :  That  this  doth  not 
intrench  upon  any  of  the  rules  with  regard  to  parol 
evidence,  but  only  clears  up  who  was  intended  to  have 
the  perfonal  eftate,  where  the  whole  is  devifed  to  two 
different  perfons  ;  and  that  it  feems  clearly  to  be  a  blun- 
der in  the  diawer  of  the  will,  becaufe  the  devife  in  the 
firft  part  of    it  is  proper  only  in  the  difpofing  of   real 

eftate. By  the  lord  chanctllur  Hard  wl eke  :  As  to  the    ' 

queftion,  Whether  1  ought  to  admit  parol  evidence  to 
explain  the  intention  of  the  teftator,  I   am  of  opinion^ 
that  this  is  not  ia  cafe  in   which   parol  evidence  can  be 
read,  and  would  be  of  dangerous  confequence  ;  it  is  true, 
there  are  fome  things  here  which  would    make  a  judg^ 
wiih  to  admit  it ;  but  I  n.uft  not  follow  my  inclinations  . ' 
only,  for  I  do  not  know  that  upon  conftrudlion  of  a  wiD, 
courts  of  k»'  and  equity  admit  parol  evidence,  except  in: 
two  cafes:  Firft,  to  afccrtain  the  perfon,  where  there  are    ' 
two  of  the  fame  name,  or  there  has  been  a  miftake  in  a 
chriftian  or  furname,   and   this  upon  abfolute  neceffityj 
where  if  fuch  evidence  were  not  let  in,  it  would  make 
the  will  void  :     The  other  cafe  is,  with  regard  to  refult*    ^ 
ing  truils  relating  to  perfv^nal  eftate  ;  where  a  mfn  makes    ; 
a  will,   and  appoints  an  executor,   with  a  fmall  legacy,   ■ 
and  the   next   of   kin   claim    the   rtfidue;    in    order  to 
rebut  the  refulting  truft  for  the  next  of  kin,  parol  proof 
hath  been  admitud   to  afcerrain  the  perfon  who  was  to  - 
have  the  refidue  (z).     It  is  very  true,  cafes  may  be  cittd  - 
where  lord  Co\% per  has  admitted  fuch  evidence;    for  he  * 
went  upon  this  ground,  that  it  was  by  way  of  affifting  his 
judgment,  in  cafes  extremely  dark  and  doubtful.      I  have 
the  greateft  deference  for  his  judgment,  but  muft  own  I 


(«)  Vid.  BUnkham  v.  FiaJI,  2  Fez,  27. 
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nerer  fatisfied  with  this  rule  of  lord  Cowper^s  of 
admitting  parol  evidence  in  doubtful  wills :    beAdes,  he 
went  furthe/  in  the   great  cafe  ^of  Strode  and    Ruflel 
(2  Firm.  621.)  in  which  there  was  an  appeal  to  the  houfe 
oflord»;    Mr.  Juftice  Tracy  who  aififted  lord  Cowper 
in  that  caufe,  was  at  firft  of  the  fame  opinion  with  him, 
but  upon  confidering  it  more,  difavowed  his  fird  opinion, 
and  was  clear  that  it  could  not  be    admitted,   and  this 
alteration  in  his  judgment  was  mentioned  in  the  houfe 
of  lords.     In  the  cafe  of  Selwin  and  Brown,  I  was  of 
opinion  that  it  ought  to  have  been  admitted ;  and  even 
lord  Talbot,  whpn  he  had  heard  the  caufc,  had  a  remorfe 
of  judgment  at  the  fame  time  that  he  rejeAed  the  parol 
eridence  :  £ut  the  houfe  of  lords  refufed  it  as  of  moft  mi(^ 
chievous  confequence,  and  affirmed  his  decree.     In  the 
prefent  cafe,  here  is  in  the  will  undoubtedly  a  contra* 
didlion  and   repugnancy ;  for  in  the  firft  place  (he  has 
giren  all  her  perfonal  eftate  to  the  plaintiff,  and  yet  le- 
gacies  come   afterwards,   and   a   devife   of  the   refiduc. 
What  then  muft  be  the  conftru£lion  ?     As  to  the  general 
queftion,  where  the  fame  thing  is  defcribed  generally,  and 
given  to  two  different;  perfons  in  the  former  and  latter 
part  of  a  will,   lord   Coke   was  of  opinion,    tbe   latter 
words  Iball  revoke  the  former ;    but  in  Plowden  it  is  faid  ' 

they  (hall  take  as  jointenants.     I  own  the  reafoning  in 
Plowden  is  not  convincing  to  me,  I  rather  incline  to  lord 
Coke's,  though  the  latter  cafes  have  taken  it  otherwife. 
But  no  certain  rule  is  co  be  laid  down  as  to  conftruition 
of  devifes  :  So  fays  Swinburne,  but  that  they  muft  de- 
pend upon   their   particular  circumftances.      Upon    the 
whole  of  whi^t  Swinburne  fays,  the  lefult  is  this :  That 
if  the  fame  thing  be  given  to  two  perfons,  they  (hall  take 
u  jointenants,  unlefs  there  is  fomething  to  indicate  and 
prove  the  intention  of  the  teftator  to  revoke  and  vary  the 
dcviie.     Now  try  the  prefent  cafe  by  this  rule,  and  fee  if 
it  doth  not  come  exadly   within  it.       The  teftatrix,  by 
giving  legacies  after  the  devife  of  all  the  perfonal  eftate, 
has  varied  the  will  for  (o  much.      It  is  truly  faid,  that  a 
nan  may  give  the  whole  in  a  former  part,  and  qualify 
it  afterwards,  and  ftill  the  firft  legatee  is  intitled  in  part. 
But  here,  in  c^fe  the  whole  perfonal  eftate  fhould  not  be 
fufficient  to  pay  the  legacies,  fhe  charges  the  real  eftate 
with  them,  upon  a  fuppofition  that  the  other  might  not 
be  fufficient ;  and  therefore  is  a  plain  indication  of  her 
ifl.ciition  in  one  event  totally  to  revoke  the  devife  of  the 
perfonal  eftate.     And  there  being  an  alteration  of  her  in* 
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tention  before  {he  fioilhcs  her  wilU  the  conftru£lion  it^ 
ihe  hath  altered  her  intention  throughout,  and  the  plain* 
tifF  is  not  intitled  to  any  part  of  the  perfonal  eftate,  but 
the  refidue  belongs  to  the  three  daughters  of  Leonard 
CoHard.     And  decreed  accordingly.    2  j/ti.  372* 

And  notwitbflanding  that  wills  are  generally  favoured 
by  the  law ;  yet  where  the  tettator  endeavours  to  eftablilh 
a  fetttement  againft  the  reafoq  and  policy  of  the  common 
law,  the  judges  will  rejed  it.  Gilb,  no.  2  Bac» 
j/bn  79. 

Alfo  where  the  teftator  by  his  will  maketh  no  other 
difpofition  of  his  eftate  than  the  law  itfelf  would  have 
done,  had  he  been  filent ;  there  fuch  a  will  is  ufelefs, 
and  (hall  be  reje^Sied  :  and  therefore  if  a  devife  be  made 
to  a  perfon  and  his  heirs,  which  perfon  is  heir  at  Jaw 
to  the  devifor ;  this  is  a  void  devife,  and  the  heir  fhall 
take  by  defcent  as  his  better  title;  for  the  defcent 
ftrengthens  his  title,  by  taking  away  the  entry  of  fuch  as 
may  ^offibly  have  right  to  the  eftate  5  whereas  if  he 
claims  by  devife,  he  is  in  as  by  purchafe.  GM,  no. 
2  Bac  Ahr.  79. 

Alfo  devifes  are  void  and  reje£led,  where  the  words  of 
the  will  are  fo  general  and  uncertain,  that  the  teftator's 
ffieaning  cannot  be  colledled  from  them  ;  and  therefore 
where  a  man  by  will  gave  ^//  to  his  mother,  the  general 
words  did  carry  no  lands  to  his  mother,  for  fince  the  heir 
at  law  hath  a  plain  and  uncontroverted  title,  unlefs  the 
anceftor  difmberits  him,  it  would  be  fevere  and  unreafon- 
able  to  fet  him  afide,  unlefs  fuch  intention  of  the  teflatot 
is  evident  from  the  will;  for  that  were  to  fet  up  and  pre- 
fer a  dark  and  at  beft  but  a  doubtful  title,  to  a  clear  and 
certain  one.  Gilh.  112  2  Bac.  Ahr,  81.  {a) 
f  Willi  referring  [Wills  frequently  refer  to  deeds  and  other  written  in- 
to decdf.J  flruments,  which  arc  then  taken  to  be  part  of  the  will, 

and  explanatory  thereof.       Metham  v.  D.  of  Dtvon^  I  P. 

Wms.  529.     8  Vin.  Ab.  ^^.    Ch,  Rip.  265.  Hawtra  x. 

Trollop.] 

cifuf*  of   tf-         The'  claufe  of  perfect  mind  and  memory  is  mo^e  ufual 

U€i  miad  and'     than  ncceffary  in  a  will  ;   and  yet  not  hurtful.    Swin.  77. 

ncffiorj.  But  in  cafe  of  a  conteftation,  it  is  ncceflary  to  prove  the 

fantty  of  the  teftaior.     2  Atk.  56. 


{d)  So  where  it  was  uncertain  which  of  two  liirlcations  per- 
fonal property  directed  to  be  laid  out  in  land  and  tfaei  efore  con- 
fidered  as  land^  was  to  follow,  it  was  decreed  to  the  heir  at  law- 
Lejlii  v.  Dtvonjhirey  3  Bro^  l88.  ' 
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13.  A  dcvifc  made  in  feefimpUn  without  exprefs  words  Wbtt  words  win 
if  hdrs,  it  good  in  fee  fimplc  :  But  if  a  dcvifc  be  made  to  ^"^^^J^ 
(f.  B%  he  fliall  have  the  land  but  for  term  of  Pfe;    for  ciuxoalj. 
tbefe  words  will  carry  no  greater  eflate.  Terms  of  the  Law^ 
Tit.  Devifi.     Black.  Rep.  1 04  5  • 

If  a  man  devUe  all  his  eftate  which  he  hath  in  fuch  a 
placCf  without  mentioning  the  heirs  of  the  devifee; 
courts  of  equity  have  held,  that  it  (hall  extend  to  fuch 
heirs,  for  that  the  word  ejlate  implies  the  whole  property 
and  intereft  therein :  efpcciallv  in  the  cafe  of  children^ 
to  whom  the  parent,  unlefs  there  is  fome  exprefs  limit* 
adon,  cannot  intend  a  life  eftate  only.  By  lord  Hard- 
wicke,  in  the  cafe  of  Bailis  and  Gale^   Nov.  0,  1750. 

2rtz.j^s.  {b) 

'If  lands  be  devifcd  to  a  man,  to  have  to  him  for  ever^ 
or  to  have  to  him  and  his  ajjigns  ;  in  thefe  two  cales,  the 
devifee  fliall  have  a  fee  fimple :  but  if  it  be  given  by 
jeoffment  in  fuch  manner,  he  hath  but  an  eftate  for  term 
of  life.     Tirmi  fT^*'  Law^  Tit.  Devife. 

If  a  man  deviJe  his  land  to  another  ;  to  give,  (ell,  or  d9 
therewitb  at  bis  pleafure  or  will ;  this  is  fee  fimple.  Id. 

A  devife  made  to  one  and  to  his  heirs  male^  doth  make 
mn  eftate  tail :  but  if  fuch  words  be  put  in  a  deecl  of  feofF- 
■lettf,  it  (hall  be  taken  for  fee  fimple :  beraufe  it  doth  not 
appear  of  what  body  the  heirs   male  (hail  be  begotten*   /J. 

If  lands  be  given  by  deed  to  one,  and  to  the  heirs  mali 
§fbis  Myy  who  hath  iifue  a  daughter,  who  hath  iffue  a 
WD,  and  dies;  there  the'land  (hall  return  to  the  donor^ 
and  the  fon  of  the  daughter  (ball  n^t  have  it,  becauie  he 
cannot  convey  himfeJf  by  heirs  n  ale,  ^or  his  mother  is  a 
lecc  thereto  :  but  otherwiie  it  is  of  (uch  a  devife  ;  for 
there  the  fon  of  the  daughter  fh.ll  have  it  rather  than  the 
frill  fliall  be  void.     Id. 

If  lands  be  given  by  deed  to  one  and  his  heirs  for  ever^ 
iad  if  be  die  "juithout  heirs  then  to  his  brothers  or  fillers. 


(i)  The  word    "  ejlates  "    in  a  will  carries  the  fee,  unlcft 

*  awyllJ  with  words  wnich  (hew  a  ditferent  ir.tentior..       FUicher 

fiimii^Mf  in  K.  B.  2  T.  Rep,  656.        liUey  v.  Simf/on,  before 

Iwd  Hardwicke,  C  lb.  659.      i/ut  the  uor^  **  he-cdiiamei  is" 

vai  not  deemed  fuincient  by  the  court  of  K.  B.  ii.  Denn   v  Mel- 

I  l^t  S  ^'  ^P'  5S^'  »    which  judgment  was  hov\ever  reversed  in 

^AepDort  of  excneqaer,  A/;ri&.  1796.       'I'he  word  legacy  may 

k applied  co  a  real  e(lace>  if  the  vontext  of  the  will  u.' w  that 

iKfcwas the  tedator's  intentioa.  Hardacre  v.  l<lajht  5  T.  Rep^  716* 

this 
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this  laft  it  ToM,  becaufe  the  firft  giFt  conveyeth  unto  him 
the  fee  fimple ;  but  in  a  will,  fuch  devife  over  is  good, 
and  fuch  limitation  fhall  convey  but  an  effate  tail :  As  in 
the  cafe  of  Tyti  and  fflL%  M.  7  G.  2.  The  teftator  dc- 
vifed  his  lands  to  his  wife  Jane  for  life,  the  remainder  to  his 
fon  Henry  for  life,  remainder  to  his  Ton  Giorgiomdhis  kiirM 
f§r  ever ;  and  if  he  died  wttbout  heirsy  then  to  his  two 
daughters  Katherine  and  yane.  The  quefiion  was,  whe* 
tfaer  George  rook  a  fee  fimple,  or  only  an  eftate  tail.  Aodi 
the  cafe  of  JVebb  and  Herrings  Cro.  Ja.  415.  was  cited, 
to  prove  that  where  a  devife  is  to  one  and  his  heirs^  and 
if  he  die  without  heirs,  remainder  over  to  andther,  who 
is  or  may  be  the  devifor*s  heir  at  law,  fuch  limitation 
fhall  be  good,  and  the  iirft  limitation  conftrued  an  iotail,  . 
and  not  a  fee,  in  order  to  let  in  the  remainder  man  ;  but ' 
where  the  fecond  limitation  is  to  a  ftranger^  it  is  merely 
void,  and  the  firft  limitation  is  a  fee  fimple.  And  by  ttie 
lord  chancellor :  In  this  cafe,  George  took  an  eftaie 
tail«  The  difference  which  hath  been  taken  is  right  j 
and  the  reafon  of  it  is,  that  in  the  latter  cafe  there  is  no 
intent  appearing  to  make  the  words  carry  any  other  feofe 
than  what  they. import  at  law;  but  in  the  former,  it  is 
impoffible  that  the  devifee  (hould  die  without  an-  heir, 
while  the  remainder  man  or  his  iflue  continue.  And 
therefore  the  generality  of  the  word  heirs  (hall  be  re* 
ftrained  to  heirs  of  the  body;  fince  the  teftator  could 
not  but  know,  that  the  devifee  could  not  die  without  an 
heir  while  the  remainder  man  or  any  of  his  iflue  con* 
tinued.     Caf,Talb.  i. 

But  in  the  cafe  of  Tilburgh  and  Barbut^  Mar.  2, 
1748  ;  where  the  remainder  man,  being  of  the  half 
blood,  could  never  poffibly  inherit,  it  was  decreed  by 
lord  Hardwicke,  that  this  being  a  fee  mounted  on  a 
fce,  it  vefted  in  the  firft  taker,  and  the  remainder  over 
to  the  half  brother  was  merely  void.  3  Jtk.  617* 
1  ViZ.  89.  (c). 


{c)  If  a  remainder  be  given  hj  will  after  an  eftite  tail, 
and  the  nrft  eltate  never  take  place,  the  remainder  veils  in  poffef- 
Bon.  Thus  if  one  devife  to  A,  and  the  heirs  of  his  body, 
and  for  defanlt  or  want  of  fuch  iflue  of  jf,  toB.,  and  jf,  die 
in  the  lifetime  of  the  drvifor  leaving  \ffae,  the  eftate  (hall  go 
to  B.  and  not  to  the  i0ue  of  jf.  See  Hogdfiu  v.  Ambrofe^  U^ug% 
337.  and  White  v.  H'amer,  cited  in  Denje  v.  Bagfiupw,  6  T,  Rif^ 
512. 

If 
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If  one  devlfe  to  f  n  infant  in  his  metber*!  womb,  it  is  i 
good  devife  ;  but  otherwife  bv  feofFmenf,  grant,  or  gifc : 
Ibr  in  thofe  caff s  tbere  ought  to  he  one  of  ability  to  take 
prefentfyt  or  otherwife  it  is  void.    Term:  oftht  Law  (d). 

If  oiie  devife  to  a  perfon  by  his  will  aii  his  lands  and  te» 
mments  ;  here  not  only  all  thofe  lands  that  he  hath  in  pof- 
fdBoQ  do  pafs,  but  all  thofe  that  he  hath  in  nverfion^  by 
riitue  of  the.  word  tenements.     Id. 

If  a  man  hath  lands  in  fee,  and  lands  for  years,  and  de- 
▼ifefh  ail  bis  lands  and  temrnents ;  the  fee  fimple  lands  pafs 
only,  and  not  the  leafe  for  years ;  but  if  a  man  hath  % 
lew  for  yean,  and  no  fee  Ample,  and  devtfeth  all  hi$ 
kods  and  tenements  ;  the  leafe  for  vears  pafleth,  otherwife 
die  will  would  be  merely  void.  Cro.  Car.  293.  {Rofi  v.  Bart^ 
^.   Pift$ly.  Richardfmt  2  P.  fVms.  n.   459.  (r).] 

Jf  a  man  feifed  oi  freehold  lands,  and  of  the  legal  eftate 
of  etfybM  lands,  makes  a  general  devife  of  all  his  manors, 
Bimiages,  lands,  tenements,  and  hereditaments,  but  makef 
VofmrrmdiT  $fthe  copyhold  lands  to  the  ufe  of  his  will\  ibe 
copyhold  lands  will  not  pafs.  By  lord  Hardf^/iciiy  in  the 
cafe  of  Gihfon  and  Styles^  July  18,  1741. 

The  words  (ail  my  lands)  in  a  devife,  will  pafs  a  hou/i% 
bnC  the  devife  of  a  ^oufe  doth  not  pafs  lands,     Afo.  359. . 
A  devife  of  a  mejfiiage^  will  carry  with  it  a  garden  and 
cnitelage;  otherwiCe  of  a  houfiy  unlefs  it  be  ivith  thi  cp* 
fgrUmmices.     2  Cha.  Ca.  27. 

The  teftator  devifed  a  houfe  with  the  appurtenanciSm 
Tke  queflion  was,  whether  land  in  a  field  palled.  And 
it  was  adjudged,  that  the  land  did  pafs ;  for  it  was  in  a 
will,  in  which  the  intent  of  the  devifor  ihould  be  obferVl 
ci*     Godb    40. 

But  in  a  like  cafe  where  it  appeared  upon  evidence, 
dMt  the  houfe  was  copyhold,  and  the  land  freehold  ^  it 
WIS  adjudged,  that  the  land  could  not  in  that  cafe  be  faid 
to  be  appurtenant,  although  it  had  been  ufed  with  it. 
^.  Eii%.  704. 

A  devife  of  the  inheritance^  hath  been  held  to  be  a  de- 
fife  of  the  lands.    Sty.  308. 


•m^m 


Id)  8  Fin.  Ah.  8;. 

.^)  And  in  the  former  cafe  the  word  lands  may  be  explained  by 
iftcr  words,  (b  as  to  pafs  a  leafehold  intcreil>  as  ''  all  his  lands 
Mkli  he  then  ftood  feifed  or  pofTefTed  of,or  any  ways  interelled  in, 
aad  which  were  in  the  pofleffion  of  ^.  B.**  Addis  v.  Clement^  2  P. 
Wmi.  455*  The  vtorA/arm  is  iufiicient  to  pafs  a  leafehold  eflate, 
if  iiich  appear  to  have  been  the  tedator's  intention.  Lane  v.  Earl 
ttaakffe,  6  T.  Ref,  346. 
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If  lands  are  devifed  to  tru(lecs»  without  the  word  tehs  ; 
yet  by  implication  they  muft  have  an  eftate  of  inheritance 
fufficient  to  fuf  part  the  truft  :  for  there  is  no  difference 
between  a  devife  to  a  man  for  ever,  and  to  a  man  upoa 
truRs  which  may  continue  for  ever,     i  Mr*  Caf  £q.  lyd. 

If  lands  are  devifed  to  a  man,  paying  feveral  fumt  ia 
grofs  ;  he  hath  a  fee»  though  all  the  fums  together  do  not; 
amount  to  the  annual  rent  of  the  land  :  for  the  devife  (hall 
be  intended  for  his  benefit,  and  if  he  had  only  an  eftate 
for  life,  he  might  die  before  he  received  the  legacies  out  of 
the  land,  and  confequently  be  a  lofer.     Id* 

So  if  lands  arc  devifed  to  a  man,  in  confideration  that 
he  releafi  afum  of  money  due  to  him  ;  he  has  a  fee  (imple, 
on  his  releafe  ot  the  debt :  for  the  devife  being  intended 
for  his  benefit,  an  eftate  for  life  might  be  determined  be- 
fore he  could  receive  the  fum  out  of  the  land.     Id.  177. 

But  if  lands  are  devifed  to  a  man,  paying  fo  much  out  of 
the  profits  of  the  lands  )  he  takes  but  an  eftate  for  life; 
for  although  he  takes  the  land  charged,  yet  he  is  to  pay 
DO  farther  than  he  receives,  and  fo  can  be  no  lofer.  Id*  {f^ 

A  man  devifed  that  his  lands  (hould  defcend  to  his  fon^ 
but  he  willed,  that  his  wife  Jhould  taki  the  profits  tbertef 
mntil  the  full  age  ofhisfonfor  his  education  and  bringing  up% 
and  died.  1  he  wife  married  another  huft)and,  and  died 
before  the  full  age  of  the  fon.  And  it  was  the  opinion  of 
Wray  and  Souchcote  juftices,  that  the  fecond  hufl>an4 
Ibould  not  have  the  profits  of  the  lands  until  the  full  age 
of  the  fon  ;  for  nothing  is  devifed  to  the  wife  but  a  truft, 
and  file  is  as  guardian  or  bailiiF  for  the  benefit  of  the  in- 
fant^ which  by  her  death  is  determined  ^  and  the  (ame 
truft  cannot  be  transferred  to  the  hufl)and :  but  other* 
wife,  if  he  had  devifed  the  profits  of  the  land  unto  his  wife 
^til  the  age  of  the  infant^  to  bring  him  up  and  educate  hint  i 
for  that  is  a  devife  of  the  land  icldf.     2  Lton*  221. 

In  the  cafe  of  Hogan^  lelTce  of  Henry  IVallis  efquire. 


if)  Sec  this  diftindlion  taken  in  Collier* t  cafe,  6  Rep.  16^ 
BuL  if  the  cxpreflion  •*  out  of  the  rents  and  profits"  be  accom- 
panied with  other  daufes  which  ihew  an  intention  to  give  a  fee^ 
the  intention  ihall  prevail.  Frc^Kiorton  y.  Hclyday,  l^*^^*  l6i8. 
And  if  an  ellatc  is  devifed  fubjcd  to  an  annuity,  the  fee  ihall 
paf>,  becaufe  the  annuitant  may  furvive  the  dcvifee.  Baddely  v. 
Letpingiuilly  3  Bur,  1^3?.  J)oe  v,  RicharJf,  3  T,  Rep,  556 
Goodright  v.  Stocker,  5  T.  Rep,  13. 

aa4 
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and  others,  againft  Rowland  Jack/on  efquire,  71  15  C  3. 
On  ai  writ  of  error  from  the  court  of  king's  bench  in  /r/- 
latid^  the  cafe  was.  The  reverend  George  Jack/on  by  his 
vnW  devifed  as  follows  :  *'  As  to  my  worldly  fubflance^  I 
•*  gire  and  bequeath  to  my  mother  Mary  jackfon^  my 
*^  houfe  and  lands  of  Glanbegg^  and  all  their  appurtenan- 
^  CCS,  for  and  during  the  term  of  hrr  natural  life,  and 
**  alfo  my  lands  of  Balygaly^  fubjedl  only  to  the  rent 
**  payable  thereout,  for  the  term  of  her  natural  life,  with-  ' 
*'  out  liberty  of  committing  wade  thereon  :'*  And  after 
feveral  legacies  and  annuities,  he  gives  all  the  remainder 
and  refidue  of  all  his  effe£li  both  real  and  perfonal  to  his 
(aid  mother.  The  queftion  was.  Whether  under  the  re- 
fiduary  claufe,  all  the  teftator's  real  eftates  undifpofed  of 
by  the  will  pafled  to  his  mocher  Mary  Jachfon  fo  as  to  en- 
able her  Co  devife  the  fame  to  the  leuors  of  the  plaintiff.-— 
And  it  was  argued  that  they  did.  It  is  apparent  that  the 
great  and  chief  obje6l  of  the  tedator's  bounty  was  his 
mother;  therefore  by  way  of  fecuring  a  certain  provi- 
fion  to  her,  he  firft  gives  her  a  life  eflate  in  two  denomina- 
tions of  his  real  property  :  He  then  proceeds  to  difpenfe 
bit  bounty  amongfl  his  other  relations ;  and  perceiving 
there  was  ftill  a  furplus  undifpofed  of,  by  one  general 
fweeping  claufe,  he  devifes  to  his  mother  every  fpecies  of 
property  he  {hould  die  poflefTed  of.  And  that  he  did  not 
mean  to  die  inteflate,  as  to  any  part  of  his  real  or  per- 
iboal  property,  is  manifeft  not  only  from  the  f^rong 
language  of  the  refiduary  claufe,  but  from  the  introduc- 
lOfy  words  of  the  will,  As  to  all  my  wcrldh  fuhjlance^ 
which  have  always  been  underftood  to  include  both  real 
and  perfonal  eftate,  and  to  indicate  an  intent  in  the  tef. 
cator  who  ufes  them,  to  difpofc  of  all  his  property.  And 
the  feveral  cafes  were  cited,  where  words  of  the  like  im- 
port have  always  been  underflood  to  include  all  the  tefta- 
tor*s  property.     As,  all  my  zvorldly  eftate^  all  my  temporal 

^tme^  all  the  nfl  and  rejidue  of  my  ejiate, On  the  other 

iuid,  three  rules  were  laid  down  for  the  conftru£^ion  of 
-wiBs.  Firfl*,  that  an  heir  at  bw  (hall  not  be  difinherited 
bat4>y  exprefs  words  or  neceflary  implication.  Second- 
If/lhat  the  whole  of  the  will  mufi  be  taken  together ;  and 
■otfaing  \%  to  be  reje£led  which  has  a  determinate  and 
faed  meaning  in  itfeif.  And  thirdly,  where  words  ufed 
by  a  teftator  are  indifferently  applicable  to  real  and  to 
iCiiboal  eftate,  they  (hall  not  be  applied  to  the  real  in 
Kfiiiberifon  of  the  heir  at  law.  As  to  the  firfl  of  thefe, 
HI  the  heir  iball  not  be  difinherited  but  by  exprefs  wurds 

9  or 
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or  neceilary  implicattoii,  hcr^  is  clearly  no  exprefs  cle- 
vife  of  the  real  eftate.     The  word  effcSli  is  properly  ap* 
plicable  only  to  perfonal  edate.     And  as  to  the  word  nal 
annexed  to  it^  this  can  at  moft  apply  only  to  chattth  real, 
which  it  appears  the  teftator  died  poflefled  oU      As  to  the 
fecond,  rule,  that  the  whole  will  muft  be  taken  together  | 
the  word  eftati  in  the  introduftory  part  is  a  technical  ex* 
preffion,  and  improperly  applicable  to  real  eftates :    bat 
k    the   meaning  thereof  is'  qualified  by  the   word  annexed, 
my  worldly  eftate,  which  always  is  underftood  to  (ignify 
wotUly  fubjiance^  without  exprefsly  limiting  the  ^teat 
or  quantum  of  fuch  difpofition.     Thirdly,  the  wor(is  re- 
mainder'and  refidue  of  my  eftefis  both  real  andperfwaU  do 
not  neceflarily  refer  to  real  ellate,  but  are  equally  appli- 
cable to  perfonal ;    and  if  fo,  they  fhall  not  be  extended 
to  difinherit  the  heir  at  law. — By  lord  MamjUld  chief  jof- 
Cice :  There  is  one  point  upon  which  the  whole  cafe  turns, 
which  is,  to  fix  the  meaning  of  the  word  effiSs^    If  it  is 
equivalent  to  worldly  fubjiance  ufed  by  the  teftator  in  the 
beginning  of  his  will,  or  if  it  is  fynonymous  to  pr^ferty^ 
there  •  is  an  end  of  the  queftion  :  Becaufe  then,  all  the 
cafes  prove,  that  the  fweeping  claufe  pafles  a  fee.     On 
the  contrary,  if  it  can  be  (hewn  that  gffi£is  mean  elmtub 
§r  perfonaliy  only^  th^n  the  reiiduary  claufe  can  include 
them  only.     I  take  iffeSis  to  be  fynonymous  to  wcrUfyfiA^ 
/lanciy  which  means  whatever  can  be  turned  to  value  \  and 
therefore,  that  real  and  perfonal  effeSis  mean  all  a  man's  pio« 
perty.     His  lordihip  added,  As  this  caufe  has  already  been 
nine  years  depending  in  Ireland,  and  as  the  court  has  ao 
dii&culty  upon  the  queftion,  which  turns  upon  the  coa« 
ftrudlion  of  a  very  few  words  of  the  will,  I  think  it  is 
right,  that  we  fhould  give  our  opinion  diredly,  without 
adding  further  delay,  by  deferring  it  to  a  fecond  argu* 
mcnt.     The  queftion  upon  the  conftrudion  of  the  will 
is.  Whether,  by  virtue  of  the  fweeping  claufe,  any  real 
property  at  all  pafled  to  Mary  Jaekfon,  the  mother  of  the 
tedator  ;  and,  if  any  did,  whether  it  can  pafs  for  a  long^ 
time  than  during  the  life  oi  Mary  Jack/on^  becaufe  there 
are  no  words  of  limitation,     in  a  conveyance  of  real 
ettate  by  the  common  law,  it  is  required,  in  order  to  pa6 
a  fee»  that  there  be  words  of  limitation  in  the  donation 
or   grant.     ^Vithout  the  word  heirsy  general  or  ipecial, 
no  man  can  create  a  fee  at  common  law.    Afterwards, 
when  wills  were  introduced,  and  devifes  of  real  property 
began  to  prevaili  being  confidered  as  a  fpecies  of  convey*, 
ance,  they  were  to  be  governed  by  the  fame  rule.    Theic- 

fore 
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fere  by  analogy  to  that  rulc«  in  the  conftru£lion  of  dc« 
vifes,  if  there  be  no  words  of  limitation  added,  nor  words 
o(  perpetuity  annexed,  which  have  been  held  tantamount, 
fo  as  to  denote  the  intention  of  the  teftator  to  convey  the 
inheritance  to  the  devifee,  he  can  only  take  an  eftate  for 
life.  For  inftance,  if  a  teftator  by  his  will  fays,  I  give 
my  lands,  or  fuch  and  fuch  lands  to  J. ;  if  no  words  of 
limitation  are  added,  jf,  has  only  an  eftate  for  life  general- 
ly fpeaking,  no  common  perfon  has  the  fmalleft  idea  of ' 
any  difference  between  giving  a  perfonalty  and  a  quaa- 
tity  of  land.  Common  fenfe  alone  would  never  teach  a 
man  the  difference;  but  the  diftindlion  which  is  now 
clearly  eftabliflied,  is  this  :  If  the  words  of  the  teftator 
denote  only  a  defcription  of  the  fpecific  eftate  or  lands  de* 
vi(ed;  in  that  cafe,  if  no  words  of  limitation  are  added, 
the  devifee  has  only  an  eftate  for  life.  But,  if  the  words 
denote  the  quantum  of  intereft  or  property  that  the  teftator  « 
has  in  the  lands  devifed  ;  there,  the  whole  extent  of  fuch 
his  intereft  paflcs  by  the  gift  to  the  devifee.  The  quef- 
cioo  therefore  is  always  a  queftion  of  conftru£lion,  upoa 
the  words  and  terms  ufed  by  the  teftator.  It  is  now 
dearly  fettled,  that  the  words  all  his  eftate  will  pafs  every 
thing  a  man  has :  But  if  the  word  aU  is  coupled  with  the 
word  firfimal  or  a  local  dejfcr'tpiion^  there,  the  gift  will  pafs 
only  pcrionalty,  or  the  fpecific  eftate  particularly  defcrib- 
cd.  And  having  confidered  the  whole  of  this  will,  in- 
cluding the  introdudlory  part,  and  the  feveral  particular 
bequcits,  and  the  general  fwecping  claufe  in  the  conclu« 
iion,  bis  lordftiip  gave  his  opinion,'  that  the  leftbrs  of  the 
plaintiff*  the  refiduary  legatee  are  in  titled,  and  therefore 
that  the  judgment  of  the  king's  bench  in  Ireland  muft  be 
leverfed.  Unto  which  the  other  three  juftices  aflented* 
Afterwards,  upon  a  writ  of  error  in  the  houfe  of  lords,| 
the  judgment  of  the  king's  bench  rcverfing  the  judgment 
of  the  court  of  king's  bench  in  Ireland  was  affirmed. 
Cntrper^  299. 

Afterwards,  in  the  cafe  of  LoveacreSy  on  the  demife  of 
Idudge  againtt  Blighty  M.  16  6\  3.  Lord  Mansfield^  in 
further  explanation  of  the  aforefaiu  rule,  fays  thus:  The 
principles  by  which  this  and  other  like  cafes  muft  be  go- 
verned, arc  fettled  by  analogy  to  eftabliftied  rules  refpeA- 
ng  the  limitation  of  eftates  by  deed  at  common  law.  If 
a  man  by  deed  of  conveyance  at  common  law  gives  land 
10  aneiher  generality  without  words  of  limitation^  the  do- 
nee has  only  an  eftate  for  lii'e.  But  I  really  believe  that  al- 
Bioft  every  cafe  determined  by  this  rule,  as  applied  to  a 

devife 
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devife  of  lands  in  a  will,  has  defeated  the  real  intention 
of  the  teftatof.     For  common   people,    and  even  others 
who  have  feme  knowledi^e  of  the  law,  do  not  diftinguiih 
between  a  bequeft  of  perfonalty,  and  a  devife  of  land  or 
real  eftate.     But,  as  thev  know  when  they  give  a  man  a 
horfe,  they  give  it  him  for  ever ;   (o  they  think  if  tfaej 
give  a  houfe  or  land,  it  will  continue  to  be  the  fole  pro- 
perty o^  the  perfon  to  whom  they  have  left  it.     Notwitb- 
ftanding  this,  where  there  are  no  words  of  limitation,  the 
court   muft  determine  in  the  cafe  of  a  devife  afleding 
real  eftate,   that  the  devifee  has  only  an  eftate  for  life : 
Becanfe  the  principle  is  fully  fettled  and  eftabliflied,  and 
no  corjedure  of  a  private  imagination  can  (hake  a  rule 
of  law.     But  as  this  rule  of  law  has  the  eiTed  of  defeat- 
ing rne  intention  of  the   teftator,  in  almoft  every  cafe 
that  occurs ;  the  court  has  laid  hold  of  the  generality  of 
other  expreflions  in  a  will,  where  any  fuch  can  be  found, 
to  take  the  devife  out  of  this  rule.     Therefore  if  a  man 
(ays,  1  give  ail  my  eflatt^  that  has  been  conftrued  to  paft 
a  fee  :  or,  if  even  words  of  locality  are  added,  as  all  ntj 
eflati  in  A, ;  it  hath  been  held  that  the  whole  of  the  tef- 
tator*s  inter  eft  in  fuch  particular  lands  will  pafs,  though 
no  words  of  limitation  are  added.     Becaufe  the 'law  fays, 
that  the  word  eflate  comprehends  not  only  the   land  or 
property  which  a  man  has,  but  alfo  the  bitereji  he  has  in 
it.     So  in  the  cafe  from  Inland^  the  court  had  no  diffi- 
culty in  faying,  that  the  words  all  my  worldly  fuhftance^  ia 
the  introductory  part  of  the  will,  meant  every  thing  the 
teftator  had  ;  end  that  the  words  all  his  real  effiffs^  in  the 
fubfequent  refiduary  devife,  were  equivalent  to  worUly  fub* 
fiancty  and  can  led  every  thing  to  the  refiduary  devifee. 
In   general,  wherever    there  are  words  and    expreffions, 
either  general  or  particular,  or  claufes  in  a   will   which 
the  couit  can  hy  hold  of,  to  enlarge  the  eftate  of  a  de- 
vifee, they  will  do  fo  to  cfu^uate  the  intention.     But  if 
the  intention  of  the  teibtor  is  doubtful,  the  rule  of  law 
muft  take  place.     So  if  the  court  cannot  find  words  in 
the  will  fufficicnt  to  cany  a  fee,  though  they  fhould  them- 
felves  be  facisfied  beyond  the  poflibility  of  a  doubt,  as  to 
what  the  intention  of  the  party  was,  they  muft  adhere  to 
the  ru!e  of  law.     Cowper^  352. 
DevifetoafeiKc       14.  H.  1 724.    Roilfe  3in6  Budder.     Devife  of  a  bond 
cofeir,  to  htr      \^y  (jje  fon  to  his  mother  to  her  lolc  and  feparate  ufe  :  It  it 
^**"''        her  fole  property  in  equity,  and  her  affignmcnt  of  it  i« 
good.     Bunb>  187. 

So 
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So  in  the  cafe  of  Bonnet  and  Davis^  M,  1725.  A  per- 
Ibn  feifed  of  an  ribte  in  fee,  dccvifed  ic  to  the  defend- 
%aC%  wife,  who  was  his  daughter,  for  her  feparate  ufe^ 
without  any  limitation  to  truliees;  It  was  adjudged, 
char  the  huiband  was  but  a  truftee  for  the  wife.  2  jP. 
mU,  316. 

15.   If  a  dcvife  be  made  to  a  man,  and  to  the  heirs  nc^'^ctohdii 
female  of  his  body  begotten,  and  after,  the  devKee  hath    ^°**** 
ifliie  a   fon  and   daughter,  and  dieth  :  here  the  daughter 
JhaU    have    the    l«ind,    and    not    the  fon,  and  yet  he  is 
the  moil   worthy  perfon,  and  heir  to  his  father.      But 
becaufe  the  will  of  the  dead  is,  that  the  daughter  ihould 
h%fz  it,  taw  and  confcience  will  io  too.     Terms  of  thi    ^ 
Unvn     Devife. 

i6«  A  man  devifed  his  perfonal  t^zttforthe  ufe  of  bis  Dfv'ife  to  oa«U 
rdatUnSt  without  fpecifying  any  in  particular,  or  ufing  r^^ati^'ii'* 
any  other  words  ;  and  made  an  executor  ;  and  died.  His 
snotber  and  three  fifters  brought  their  biil,  as  neareft  re- 
lations, for  a  difcovery  and  account  of  the  perfonal  eftate, 
and  to  come  in  according  to  the  ftatutes  for  diflribution. 
And  it  was  agreed  to  be  the  rule,  in  conflniclion  of  fucJi 
davides  to  relations,  that  thofe  who  would  by  the  fla- 
tutes  for  diftribution  hv:  entitled  to  t'-ie  p^rf^nal  eflate^ 
in  cafe  the  teflator  bad  died  inteitate,  ^loulJ,  upon  fuch 
general  devifes,  he  r.iiT.ittcJ  in  the  l.:iic  proportion  only* 
And  the  lord  chanc-jllor  L'owpcr  faid,  hz  thought  it  the 
bcft  mcafure  for  fw'Ltiug  bou.i.is  fj  fu:h  gcner;:]  words, 
anJ  that  it  had  been  ufr^ii  ruled  accord  !ij.ly  in  chat  court. 
Rsach  ztui  Hum.nond^  E,  1715*  Prec*  Cha,  ^oi.  1  Abr* 
£f.  Caf  4*^8.   ' 

For  if  upon  fuch  general  devife  they  v/ere  not  to  tajce 
in  this  manner,  it  would  be  uncertain;  for  the  rehcions 
may  be  tnAnite.  And  in  the  cafe  of  Carr  and  Eedfrd^ 
'»0  C  2.  where  the  teihitor  devifed  the  reiiJiie  ol  his 
cliate  amor.g  hii  kindred  according  t^  tkeir  m-ifl  need\  it  was 
determined  that  this  Ihail  be  conftrucd  according  to  the 
flatu'e  of   dirtnbution.     2  Cha^  Rep.  146*      2  Abr.  Eq. 

^■'  365. 

So  ill  the  cafe  of  Thomas  and  Hohy  M.  17^4.  A  man 
devifcd  500/.  to  the  reUtiom  of  A.  to  be  divided  equally  be^ 
t'ttten  them.  .i/»'had,  at  the  teltitor's  death,  two  brotners 
living,  and  fevcral  nephews  and  nieces  by  an  )thcr  bro- 
tacr.  It  was  determined,  that  no  relations  fhould  taicc  by 
Ibis  defcription,  that  could  not  take  by  the  llatute  of  dil« 
Uibuiioa.     Cef.  Talb.  251. 

Vol.  IV.  L  Whether 
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Whether  the  tvi/e  is  a  relation  in  this  refpe£l,  hat 
been  made  a  queftion.  As  in  the  cafe  of  i^ovii  and  Bailey^ 
Fib.  8,  1747*  The  teftator  by  his  will  gave  the  refidue 
of  his  perfonal  eftate  to  hrs  wife  for  life,  reniaioder  to 
fuch  of  his  relations  as  would  have  been  entitled  by  the 
ftatute  in  cafe  he  had  died  inteftate.  The  wife  claimed  a 
moiety.  By  the  lord  chancellor  Hardwicke  :  Relation 
here  means  kindred.  The  wife  is  not  of  kindred,  nor  a 
relation  within  the  meaning  of  the  ftatute. 

And  more  particularly,  in  the  cafe  of  ff^orfity  and  'fihmfm^ 
M.  2y  G.  2.  The  teftator,  feifed  in  fee,  devifeth  his  eftate 
to  his  wife  for  life,  remainder  to  another  in  tail,  and  for 
'tirant  of  iflue,  the  reverfion  in  fee  to  be  fold  ;  with  tbefe 
words,  jfnd  my  mind  w,  that  the  money  arifing  from  the  fak 
he  divided  amtngft  fuch  of  my  relations^  and  in  fuch  manner^ 
as  the  ftatute  of  dijiributizns  directs  :  Then  he  gave  other 
legacies  to  his  wife,  and  appointed  her  fole  executrix; 
and  died  ;  leaving  relations  of  his  own  blood,  and  his  faid  . 
wife^  who  married  a  fecond  hufband.  Then  the  wife 
dies  -,  and  the  fccond  hulband  dies  ;  and  the  tenant  in  tail 
dies  without  ifTue.  The  plaintiff  brings  his  bill,  as  exe- 
cutor to  the  fccond  hufband,  praying  a  fale  of  the  eftate^ 
and  a  moiety  of  the  money  thence  arifmg,  as  the  repre*  - 
fentative  of  the  fecond  hufband  to  the  wife  who  is  en* 
titled  to  it  by  the  wiil,  as  a  relation  within  the  ftatute  of 

diftribution. Lord  chancellor  Hardwicke:  During  the 

courfe  of  this  caufe,  1  have  altered  my  opinion.     The  ' 
queftion  arifes  on  the  words  of  the  will  referring  to  the 
ftatute  of  diftribution,  and  depends  upon  the  conftruAioOi  ^ 
which  muft  be  agreeable  to  the  words^  and  to  the  intent  " 
of  the  teftator  to  be  from  thence  colleded.     I'he  queftion  ^ 
is,  what  is  the  fenfe  of  the  word  relation^  as  ufed  in  tbii  k^ 
will.     In  a  proper  grammatical  fenfe,  it  denotes  a  qua- 
.  lity  in  the  abflra£t ;  but  in  common  fenfe,  it  becomes  <=: 
perfonal,  and  fignifies  the  fame  as  my  kindred*     ffowttextis 
ef  kindred  2ixc  the  words  in  the  ftatute  to  which  he  refers,  ^ 
and  takes  in  only  relations  by  confanguinity  or  by  blood*.* 
Now  it  feems  ftrange  to  fay,  that  a  man's  wife  is  no  re-'"" 
lation  to  him  :  but  ftie  certainly  is  not  in  this  fenfe,  rieitfaer^^ 

by  blood    nor   affinity.      The  etymologifts,  when   thej' 

fpeak  of  confanguinity^  fay,  that  it  is,  vinculum  pirfonarmT^ 
ah  eodemjiiptte  defcendentium  ;  and  of  affinity^  they  Uy,  MMf 
non  eft  ajffinisy  fed  caufa  ajfinitatis*     And  fo  the  word  ajp^^^ — 
pears  to  be  ufed  in  our  ftatutes :  for  if  the  wife  was  ql;.^ 
kia  to  her  huft)and,  Ihe  would  exclude  all  the  reft,  «i 
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Mng  the  neareft  of  kin.  So  in  the  .21  H.  8.  r.  5.  the 
ordinary  ihall  grant  adminiitration  to  the  widow,  or  next 
o^kin;  which  diftinguiflies  the  wife  from  the  kindred* 
This  perhaps  would  be  too  nice  a  conftru£tion  of  the 
will,  unlefs  the  manifeft  intent  of  the  teftator  would 
warrant  it ;  for  wills  are  to  be  conftrued  according  to 
common  underftanding,  and  not  by  nice  grammatical 
diftindions.  Now  >n  this  will  be  has  made  an  ample 
pitHTifion  for  the  wife  ;  and  whenever  he  gives  her  an  in* 
lereft,  he  exprelsly  mentions  her.  It  was  probable  that 
this  remote  contingency  would  not  happen  in  her  life  ; 
and  he  could  never  intend,  that  her  reprefentative^  fuch 
ti  the  executor  of  a  fecond  hufband,  fliould  carry  fo  con* 
liderable  a  fliare  from  his  own  blood.  Suppofe  he  had 
faid,  my  &wn  nlaiions ;  he  would  certainly  be  conftrued  to 
mean  bis  relations  by  blood.  Therefore  in  this  ftrift 
fenfe  of  the  words,  the  wife  is  not  intitled  to  any  (hare« 
And  I  continue  in  the  fame  opinion  I  was  of,  in  the  cafe 
of  Dtms  and  Btuliy ;  which  is  exprefsly  to  this  point. 
And  therefore  I  difmifs  the  bill  i  but  without  cofts* 
3.ft4.758.(^) 


[g)  Gran  v.  tiowarJ^  i  Bro.  31.  The  teftator  deviTed. 
1000/.  i9  bis  nmfefor  ber  lift,  and  after  her  deceafe  to  his  own  re» 
JWrnar  nuhofirHuid  be  then  ali*t)e»  There  were  feveral  legacies  In 
the  will  to  both  firft  and  fecond  coufins,  and  the  fecond  coafins 
tieitdoDed  to  be  admitted  to  (hares  with  the  next  of  kin.  And 
Itivas  faidy  that  to  conftrue  the  will  by  the  ftacute  of  diftriba« 
lioQ  woald  be  to  make  the  tellator  die  inteftace.  But  by  lord 
nnrlmw,  C  :  It  would  be  difiiculc  to  draw  a  line  in  favour  of 
^  fecond  coofins  againft  thofe  who  are  more  remote :  If  yott 
aace  go  beyond  the  ftatute,  it  mud  extend  to  every  perfon  who 
tarn  make  any  claim.  It  mull  be  confiDed  to  the  (latute,  th^t  is« 
SDOoe  clafs  under  it ;  for^he  wife  cannot  claim,  the  ftatute  pro* 
iU&ng  for  her  by  the  name  of  wife.  Therefore  fuch  a  will  is 
mt  totally  inofficious  *»  for  it  (huts  out  the  wife.  So  where  the 
was  to  all  my  relations ;  Thomas  v.  Hole,  Forreft.  251. 
where  the  teftator  has  added  other  words  to  explain  his  in- 
t,  they  have  been  allowed  to  prevail.  Thus  Hefter  Joyct 
A|f  a  codicil  gave  the  refidue  to  be  divided  between  ber  relations^ 
is.  the  Green^'oods,  the  Everitts,  and  the  Do^jus  :  The 
were  not  within  the  degree  of  relation(hip  limited  by 
Samte,  bat  were  deemed  to  take  jointly  with  the  Green* 
and  Dows  who  were.     \±Jp,  17799  1  Bro»  3  a.  n» 

L  2  17.  If 
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Pf<  feto.  17.  If  money  be  devifed  to  youngtr  children,  irfieii 

yru  fercul.      there  arc  divers  daughters  and  a  fon,   and  the  (onhhf. 

'"*  birth  a  younger  child,  but  heir  at  law  to  the  iRberittocei 

the  Ton  (ball  not  be  confidered  as  a  younger  child,  fo  as 

to  take   by  the  devire.     i  Jbr.  Eq.  Caf  202.    BretM 

ar.d  Bretton*,  12  C.  a. 

In  the  cafe  oi  BtcU  and  Btck^  H.  1713.  The  teftator^ 
being  tenant  in  tail,  had  power  by  deed  or  will  to  charge 
the  I unds  with  2000 1*  for  portions  fsr  yntngir  €biUm$ 
living  at  bis  dinth.     He  had  only  two  daughters,  and  ik 

Jounger  WdS  born  after  his  death.     He  charged  the  laodi 
y  his  will  for  raifing  this  2000K  'And  the  queftion  wa%- 
Whether  it  fliould  be  raifed.     It  was  obje£)ed,  thattte 
tldir  daughter  was  not  entitled  to  any  part  of  it,  becaat^' 
it  was  only  to  go  to  xYit younger  children  $  and  theT^arv^ 
daughter  cannot  claim  any  part  of  ir,  becaufe  (he  was  not 
living  at  th  timid/ his  death.     But  by  the  lord  chancellar 
Harcourt:    The  eldeft  daughter,  tho'  firft  born,  whci 
there  is  a  (on^  hath  been  often   ruled  to  be  a  younger 
cjiild.     Every  one  but  the   heir  is  a  younger  child  ift 
equity ;  and  the  providon  which  fuch  daughter  will  havt 
is  but  as  a  younger  child's,  in  regard  the  fon  goes  avsy 
with  the  land  as  heir  :  fo  here,   the  eftate  goes  all  t6  tU 
remainder  man,  who  is  hares  faifus^  and  neither  of  the 
two  daughters  is  heir.     And  as  to  the  younger  daughteTf 
he  faid,  it  would  b%  very  hard  in  a  court  of  equity,  that 
a  child,  becaufe  it  happened  not  to  be  born  at  fuch  a 
time,  muft  therefore  be  unprovided  for ;  but  the  law  fe 
far  regards  afi  infant  in  ventre  fa  mere^  as  in  this  rofpeA 
to  look  upbn  it  as  living  at  the  time  of  the  father's  deatbp 
1  P.  Will  244. 
S4ate equally  to       18.  Mar.  2,  1738,  Owen  and  Ovsen,  The  teftatrix  devifed 
\/t  illvidcd.         ^e  refidue  of  her  pcrfonal  eftate  to  her  two  nieces,  equaUj 

to  it' divided  between  them^  and  appointed  them  executrixes 
accordingly.  One  of  the  nieces  died  in  the  life  of  the 
tellatrix«  The  queftion  was,  whether  a  moiety  of  th^ 
refidue  (hould  go  to  the  next  of  kin,  as  undifpofed  of  by 
the  will  ;  or  the  devife  to  the  two  nieces  was  a  jointer 
nancy,  and  the  whole  refidue  (hould  go  to  the  furviving 
niece.  By  the  lord  chancellor  Hardwicke  :  It  is  clear  tfl 
me,  thdt  if  both  o^  the  nieces  had  been  living,  the  words 
equally  to  be  divided  would  have  made  a  tenancy  in  com- 
mon, and  not  a  jointenancy ;  for  tho'  thefe  words,  in  I 
ftridl  fettlement  at  common  law,  have  never  been  deter- 
mined barely  of  tbemfetves  to  mike  a  tenancj  in  com- 
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Bion,  yet  in  a  will  it  is  fettled  that  thefe  words  will  make 

I  tenancy  in  common,  both  with  regard  to  real  and  per-  ' 

fdoal  eftace.     i  jfii.  494. 

In  the  cafe  of  ^i^^jt  and  Falier^  Mar.  25,  I75i# 
The  que  ft  ion  arofe  on  a  deed  poll,  which  began  in  this 
manner,  **  To  all  Chriftian  people,  &c.  1  George  Everin^ 
**  din^  in  coiiiideration  of  natural  love  and  aifcdion,  &CW 
*'  and  for  the  firm  fettling  and  afiuring  of  all  my  real  anci 
^  perfonal  eftate  on  my  wife  and  children  after  my  de- 
**  ceafe,  difpofe  thereof  in  the  manner  following  :  I  give^ 
**  grant,    and    confirm  to  my  daughter  Alargaret^  &c. 

*  [This  was  not  in  queftion.]     Alio,  I  give,  grant,  and 

*  confirm  to  my  two  daughters  Margaret  and  Hannah 
'*  the  rents  and  profits  of  the  land  called  /^.  during  tnc 
**  life  of  my  wife,  equally  to  be  divided  betwiXt  my  faid 
■*  daughters,  paying  to  my  wife  ■  ■  —  per  annum  ; 
*(  arfd  after  her  deceafe  to  them  and  their  heirs,  equallji 

*  U  he  divided  bftwixt  them.  .  Alfo  I  give,  grant,  and 
^  confirm  to  my  five  daughters  all  my  perfonal  eftate 
**  equally  to  be  divided  betwixt  them,  after  all  my  debts 
^  aod  funeral  -charges  paid  and  fatisficd."  '  This  deed 
vai  figned  and  fealed  by  Gt^rge  Evfrinden  in  the  prefence 
tf  three  witnefles.  He  and  his  wife  died.  Hannah^  one 
tf  the  daughters,  married  Rigden^  by  whom  ihe  had  the 
{hintiffs,  and  died.     The  queftion  was,  whether  Mar^^ 

\  fmH  and  Hannah  took  as  jointenants,  or  as  tenants  ii^ 
'  Mmon.     If  the  latter  \  the  plaintifFsi,  who  broughr  their 
Nil  for  an  account  of  the  rents  and  profits  of  a  m.'ietv  of 
ilC  eftate  given  to  Margaret  and  their  mother  Ha/makp 
m  claimed  as  co-heirs  of  Hannah,  were  rii;h! ;  if  the 
iMiner;.  the  whole  furvived  to  thj  defcnJrint  Margareiy  as 
Ibefurvivor  of  her  fifter.  — By  the  lord  chancellor  Hard^ 
Wde:  This  cafe  depends  upoA  a  deed  or  writing,  wnich^ 
Aough  executed  as  a  deed,  I  am  not  fure  was  intended  tq 
Hkecffed  as  fuch.     It  begins  as  a  deed  poll  :  but  it  is  a 
^ipofition  of  the  whole  real  and  perfonal  eftate  of  Everinr 
ifa^  and  to  take  place  from  his  deceafe,  and  in  conlidera- 
'titaof  the  natural  love  and  afie.iion  he  bore  to  his  wife 
tai  children.     \i  it  be  not  coniirued  as  a  will,  or  co- 
muc  CO  (land  (eifcd,  (and  being  in  coniideration  of  na- 
iRnllcnreand  affection,  tho'  by  a  fingle  deed   without  li-* 
%iy,  iC  may  be  confidercu  to  be  a  covenant  to  ftand  feifed,) 
irvill  be  void,  being  without  livery,  and  becaufe  a  free- 
laid  cannot  pafs  infuturo,     iiut  by  way  of  covenant  to 
fcad  feifed,  it  may  be  good ;  for  that  operates  not  by 
•Mfioitttation  of  the  policffion,  but  the   ufe  remains  in 
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itc  ^^oiuui   "til  •z.-^s^  lur  V  Vrat  br  farce  of  the  conV 
aoeanon.      Tie  3pt:tsTc  rie*f.HU  vHes  upon  a  very  li* 
3ipiea  Tinnr  n  ne  3i:c£?«.  sa'dsw  tnamgh  ui  one  view. 
Lj  1  t/tU^  Tre  -mwis  Tzmah  ar  jar  icvBife/ certaial  j  eieate  a 
tKiancT'  a    r'Tmrniin..  nr/  :ms  sc  irik  was  doMlMBed  ;  n^y^ 
etc  -vcrr-:  jfimuJ"^  tt  Zf..7*;  jm£  Jhrw  mSiHf  have  the  fame 
far    r  5  iiiix.  STJc  nere  is  not  fuScient  aatho* 
n  cfcipi  Ji  TTi-i-  ■»».-nif  c?  ositie  a  tenancy  in  com- 
ariTn  n  1  xti-ix.  n^n  rrar  -ne  7o?ic>  cak?  the  Uw  to  be  other- 
W'.e.     ■  Ts  — itf.  rre    "h.-ric^  io    rl>  zeneralttr.     And  yet 
vtcrt  s  30  ''liKrc.z  ii;r^miracc<T  citac  I  can  find,  where  it 
ksss  Tif'TT  ixi'  i^.rsxz  i^L  T  t  X.  rre.  rtat  the  words  iqually  ia 
bi  £rr.Li.£  «'.    ICC  zm'-t  1  r^xirrcr  in  common  in  a  deed, 
Tre  :b.7  nr:;-c:  1.1-:-   lm:  *^-i  been,  ura«  in  the  cafe 
cf  /^fer  laii  /?lr    1.  Jt  ;-^    : : :.      r  P.  //'7/^.  14.)  which 
hi:.i  see::  -rr .»--  .ai  i<  1    i-  £-ren:  of  the  court  of  king's 
fcer:c3- cti:  t:e*'s  wrzi  ric  tsnincv  in  common  in  a 
eeed.     S.:  r:   »  c-'  «c:^J,  rr^:  wis  is  a  cafe  of  doubtfii! 
aam  i.-itj,  r ;: -x  cc  -.z-t  zdz  C2  ^^f"  -^n'r  two  judges,  againft 
lb  grea:  a  s:i=  as  iz'i  c  z'  j^fice  //!://;  and  it  is  ap- 
precendid  roc,  zr,iz  t*-$  ;-:i:=r.est  wis  afterwards  reverfed, 
I  hire  n-.i'i-:  irqjirr,  ir.i  cisro:  ftod  that  it  was,  or  that 
even  a  wn:  cferrcr  wi?  bn?j^-.e:  to  that  this  judgment 
yet  fiacdi,  ar  i  is  (o  rir  in  a^itisoritv,  that  this  conftruc- 
Cion  in  ttz^rd  !o  the  wcris  t^m^illy  t9  bt  divided  making 
a  tenancy  i.n  coTiScn,  tco'c  place  in  the  cafe  of  the  fur- 

lender  cf  the  copjhad   lands. Another  cafe  has  been 

cited  at  the  bar,  which,  if  rrghtfr  reported,  is  in  point, 
3  Vent.  36  r-  But  I  have  cauied  ihe  regifter's  books  to  be 
fearched,  and  can  find  ro  decree  to  warrant  the  report: 
but  notwithftanding  chi<,  there   might  have  been  fuch  a 

cafe,  and  it  is  taken  by  G^ft/ichat  there  was. Another 

cafe  is  mentioned  at  the  end  of  Fijber  and  fVigy  by  JV!^- 
they  ;  but  the  records  have  been  fearched,  and  there  is  no 
po(Jibility  of  finiiing  it. — Smith  and  Jobnfin  too  is  another 
authoriM'9  fuch  as  u  is. — In  regard  to -the  cafe  before  me, 
upon  the  bcft  confideration  1  can  give  it,  I  am  inclined 
to  be  of  opinion,  that  the  deed  br  inflrument,  call  it 
what  you  will,  has  created  a  tenancy  in  common  ;  and 
that  to  fu/  othcrwife,  would  be  a  manifeft  contradiction 
to  the  intention  of  a  father  providing  for  his  cliildreii. 
Tho*  none  has  a  greater  reverence  for  the  opinion^of  lord 
chief  juftice  Holt  than  I  have,  1  think  the  arguments  of 
the  other  judges  are  founded  more  on  the  reafon  and 
natuic  of  the  thing  than  his  lordfhip's;  and  that  his  pro» 
feed  Irom  the  artificial  and  refined  reafoning  of  the  law^ 
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and  are  deduced  from  a  great  deal  of  fine  learning  drawa 
from  argument  in  other  cafef  The  argqments  of  Mr. 
jaftice  Gciild  have  great  weight,  and  are  by  no  means  fa* 
tisfadorily  anfwered.  Indeed  that  c^fe  was  on  a  furren- 
6er  of  copyhold  lands  in  the  lords  court ;  and  the  two 
judges  argued  it  was  not  to  be  confidered  with  great  ftrift*" 
nefs,  but  as  a  will :  whereas  Ho/t  contended  that  it  (hould 
be  conftrued  as  a  deed  ;  and  in  one  thing  he  is  certainly 
rights  that  the  furrcndcr  of  copyhold  lands  to  ufes  is  not 
to  be  confidered  on  the  foot  of  ufes,  being  not  within  the 
ftatute  of  ufes  ;  and  therefore  fuch  a  furrender  is  only  a 
4lire£Kon  of  the  lord  whom  to  admit  ;  and  when  admitted^ 
tbe  furrenderce  is  not  in  by  t^e  grant  of  the  lord,  but  by 
the  furrender.  If  the  arguments  of  the  judges  had  any 
weight  in  that  cafe,  they  muft  have  full  as  much  in  this,  ^ 

being  on  a  covenant  todahd  fcifed.  But  it  7s  ohjefledf 
that  there  is  no  warrant  to  conftrue  a  deed  to  ufes,  as  to 
the  limitations  and  words  of  it,  with  greater  latitude  than 
a  conveyance  by  way  of  feoffment,  or  any  other  convey- 
ance at  common  law  ;  and  that  flrange  confufion  would 
arife,  if  the  words  of  a  deed  on  the  ilatute  of  ufes  (hould 
be  ukenln  a  larger  fenfe  than  they  would  bear  in  a  con* 
vcyance  at  common  Iaw«  This  is  true  in  general ;  for 
the  ftatute  joining  the  eftate  to  the  ufe,  it  becomes  one 
lAtire  conveyance  by  force  of  the  flatute.  But  fome  re*' 
ftrtdion  muft  be  added  to  this.  The  words  of  limitation, 
to  be  fure,  muft  be  conftrued  in  the  fame  fenftr  as  at  com* 
OKHilaw."  But  when  there  are  words  of  regulation  or 
modification  of  the  eftate  (as  the  words  equally  to  bi  di'* 
vided  ^rc)y  and  not  words  of  limitation  ;  1  ihink  there  is 
DO  more  harm  in  giving  them  a  greater  latitude  in  deeds 
oo  the  ftatute  of  ufes,  which  arc  trufts  at  common  law, 
than  in  feoffments,  which  at  all  timcs^  have  been  ftrift 
conveyances.  The  cafe  upon  that  occafion  cited  by  Gouldy 
jivery  material;  where  the  intendment,  not  the  words, 
of  tbe  fpecial  verdi^  influenced  the  determination.  Con* 
;'  jUerthe  argument  from  thence  to  the  prefent  cafe.  The 
tolj  diftindion  taken  between  the  conftru£^ion  of  words 
Im  a  fpecial  verdidl  and  in  other  cafes,  is,  that  in  a  fpecial 
Vtrdid,  they  may  be'  taken  more  largely  than  in  plead* 
illg}  and  therefore  it  is  often  faid,  that  a  defcription, 
irilich  would  be  bad  in  a  count  or  plea,  may  be  good  in 
f  .VCidi£l,  and  taken  by  the  intendment  of  the  jury  :  but 
|kcre  never  was  any  book  that  faid,  that  words  may  be 
lafcen  more  loofely  in  a  fpecial  verdi£t  than  in  a  deed. 
]t  is  ildmitted^  that  if  the  deed  had  been  in  this  manner^ 
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to  hold  one  moiety  to  one  and  her  heirs,  and  the  other 
moiety  10  the  other  and  her  heirs,  this  had  been  good^ 
not  only  in  fcch  a  deed  as  this,  but  Sikewife  in  a  feoff- 
ment. And  confiJering  how  the  fenfeof  the  words' equally 
to  be  divided  is  to  be  conflrucd,  there  is  no  reafonahlc 
difference  between  the  two  cafes.  Thus  the  matfer  Hands 
on  the  fcot  and  authority  of  Fijhcr  and  /F/^.  — But  there 
arc  other  wafons  which  f:reatly  ftrengtheji  the  prefcnt  cafe 
in  favour  of  the  plaintiffs.  The  fir  ft  is  this  :  Here  is  a 
parent  making  a  providon  for  his  children  (who  ^erc 
five  in  number),  and  for  his  wife:  if  the  children  were 
to  take  this  eflate  intended  for  the  fupport  of  each  of  them 
and  their  future  families,  as  jointenants,  the  (hare  of  any 
one,  who  fhould  happen  to  die,  woold  not  defcend  for  the 
^  maintenance  of  his  children  and  pofterity,  but  furvivc  to 

the  other  jointenants  ;  a  difpofition   by  no  means  reafon-* 
able,  nor  likely  to  be  fuppoftd  agreeable  to  the  rntention 
of  the  father.     And  this  court  has  always  ufcd  a  great  la- 
»  titude  in  purfuing  the  intent  of  the  parties,  in  conftruing 

a  deed  to  make  a  tenancy  in  common  or  a  jointenancy, 
though  the  words  equally  to  be  divided  have  been  omitted  ; 
and  have  determined  therefore,  that  if  two  men  jointly 
and  equally  advance  a  fum  of  money  on  a  mortgage  m  fee, 
and  take  a  fecurity  to  th^m  and  their  heirs,  there  (hall  be 
no  furvivoribip  ;  at)d  fo  if  they  foreclofe  i:n  cftate,  it  (hall 
t>e  divided  betwixt  them,becaure  their  intention  is  fuppofed 
to  be  fo.  Jit  has  been  faid  indeed,  if  two  meh  make  a 
purchale,  they  may  be  fuppofed  to  buy  a  kind  of  chance 
between  the;r«,  and  to  intend  that  the  furvivor  fhail  be  in* 
tilled  10  the  vihole.  But  it  hrs  been  determined,  that  if 
two  purchafe,  and  one  advance  more  than  the  other ; 
there  fh*;!!  be  no  lurvivorfhip,  though  there  be  no  fuch 
words  as  equally  to  he  diziids.i^  or  to  hold  as  tenants  in 
common  :  which  ihcwf,  how  ftrongly  the  courts  have 
leaned  againft  furvivorihip,  ar*d  citcied  a  tenancy  in  com- 
mon, by  conftiuclion,  or  the  inteiition  of  the  parties, 
Confidcr  how  nearly  this  con.es  to  the  cafe  in  que  (lion. 
And  this  court  alw::ys  confiders  provifions  for  children^ 
as  having  an  equit;;bie  ccnfideralion.  And  therefore, 
though  fuch  voluntary  ciifpofiti^ns  cannot  be  preferred  to 
dcbis  for  v.j.luab!t  corMldi ration  ;  yet  thty  are  always  pre- 

ftrr^d   to  (thcr  voliij.tajy    tiirpciition?. But  Gierke 

'  ^ejinden  has  himlelf  put  his  own  conftru£!ion  on  the 
words,  by  tiie>c:rpo:lLioii  cf  his  perforial  eftate  5  which  18 
allowed  to  make  a  tenancy  in  common.-^Bcfides,  this 
4iij)pears  to  be  as  near  a  teiiamentary  act  as  pofilble  ,    nor 
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do  I  know  why  it  may  not  be  proved  as  a  will^  notwith* 
ftanding  the  folemnity  of  the  execution  >^y  foaling  and 
delivery:  according  to  the  c^f:  of  Jf/M^/ and  Lee  (Hot. 
2 13,)  and  a  late  detcrminati.  n  u-i  the  kin;^'s  bench  in  the 
csLle  of  Trimmer  and  Jackf^n  (A).  And  it  is  admitted*,  that 
in  a  will,  thefc  words  nuicc  a  tenancy  in  common  j  and  I 
think  it  otight  to  be  fo  here.  My  opinion^  therefore  at 
prefcnt  is,  that,  agreeable  to  the  cafe  of  Fijber  and  Wii^ 
ftrengthencd  by  the  farther  obfeivations  aln.:;ily  made,  the^ 
phintiffs  arc  iniitlcd  to  a  divifioxi  of  the  eftate.     a  Ve%»*  * 

So  in  the  cafe  of  Goodtttle  and  Stoakes^  in  the  king's 
bench  :  H,  26  G.  ?• '  By  indemures  of  leafe  and  rcleafe, 
dated  in  the  year  1695,  and  made  between  John  Gurl 
and  his  wife  of  the  one  part,  and  IVilliam  Purefoy  and  P/- 
/;r  Cafpir  of  the  other  pirt,  the  faid  John  Gurl  granted  and 
releaiedto  the  fafd  Purefoy  and  Capper  and  iheir  heirs,  the 
land^  in  queftion,  to  the  ufe  of  fuch  and  fo  many  of  the 
children  6f  the  faid  Gurl^  on  the  body  of  his  faid  wife 
begotten,  in  fuch  manner,  and  in  fuch  fh^res,  as  the 
faid  John  Gurl  fliould  Appoint  ;  and  in  defatjlt  of  fuch 
appointment,  to  the  ufc  of  all^fuch  chUdnn  equally  to  he  Ji'^ 
vijed :  with  a  remainder  to  the  rfght  heiis  of  the  faid 
Jibn  Gurl, — John  Gurl  died,  without  making  any  ap- 
pointment, Icavinc    his    widow,  and   children,  Richard^ 

Jwaty  Peter^  9iT\A  fVilmoi, The  queftion  was,  whether 

by  the  words  **  to  the  ufe  of  all  fuch  children  equally  to  be  di^ 
**  vided*'  the  children  took  as  tenants  in   common,  or  as 
joihtcnants,  in  which  cafe  Ifllmoty  who   married  the  de- 
fendant, being  the  only  furviv.ng  child,  would  take  l|ic 
whole.— —Z^/  Ch.  J.  delivered  the  opinion  of  the  court; 
This  cafe    depends   upon    the    claufe  (abovementioned). 
The  defendants  have  infiftcd,  they  ought  to  take  as  joint 
tenants.     Joint  tenants  muft  be  to  the  land  in  one  right, 
and  by  one  joint  title,  and  they  mu(^  have  one  joint  free-* 
-  hold*     Tenants  in   common    take   difterentiy,  as  is  laid 
down,   I  Injl.fe^.  29?.  296,  297/  from  which   it  docs 
appear,  that  no  particular  words  are  neccfTary  to  create  a 
tenancy  in  common.      I'he  question  then  comes  to  this; 
Whether  the  children  do  not  take  fcveral  freeholds,  with 
ifeveral   occupation?    To  make  them  tenants  in   cora- 
ls would   be  to  conitruc  every  word   in  this  deed  as 
LCive.     No  words  in  a  devife  or  a  gran:  fhall  be  con- 
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finied  void,  if  they  can  be  conftrued  ocberwile  conCft- 
cntly.     (3  Ltu.  373-)  .  There  is  no  doubt  at  this  tioie  of 
day,  but  that  the  words  epially  to  be  divided^   in   a  will 
make  a  tenancy  in  common.     In  the  cafe  Cr^,  EGx:  443^ 
695,  it  was  firft  determined  to  be  fo.    There  is  no  deter- 
mination where  in  a  deed  to  ufes  they  will.     It  has  been 
pbjefied,  they  have  a  joint  title  in   the   freehold ;    and 
the  words  equally  to  he  divided  will  not  fever  it :   And  tho' 
the  ftatute  of  ufes  executes  the  ufe  to  the  pofleffion  ;  yet 
it  leaves  the  eftate  fubjed  to  the  fame  ufes  :  ^he^intent 
cannot  prevail  here :  and  thefe  wbrds,  in  a  conveyance  at 
common  law,  would  not  create  a  tenancy  in  common, 
.But  the  qucftion  here  is  not,  whether  the  joint  title  is 
fevered;  but  whether   any  joint    title   is   conveyed.     If 
land  be  given  to  A.  and  B.  to  hold  one  moiety  to  A,  and 
his  heirs,  and  the  other  moiety  to  B.  and  his  heirs «(    they 
take  as  tenants  in  common.     And  where  the  grantor,  in 
the  fame  claufe,  and  uno  fiatu^  ufes  the  words  equally  to  he 
divided  \  he  intends  to  convey  an  equal  property  in  the 
land,  and  to  the  fee,  to  each.     I'bis  is  the  opinion  of 
Popbam^  Cro.  Eliz.  696.  in  his  argument.  I  cannot  think 
the  claufe  here  is  nugatory,  or  of  no  cSc£k.      The  intent 
of  the  party  operates  to  pafs  the  whole  fee.      Thei^  is  no 
rifle  in  law,  to  prevent  the  court  from  making  a  con- 
ftruAion,  according  to  the  intent  of  the  party,  in  a  deed* 
The  true  reafon,  why  the  words  equally  to  be  divided  mak« 
a  tenancy  in  common,  is  from  the  apfiarcnc  intent  that 
the  eflate  fliould  be  divided :     And  fuch  a  conftrudioa 
ought  to  be  made,  if  there  be  no  rule  to  the  contrary ;   and 
110  precifc  wprds  are  neccffary.     The  cafe  in  2  Fentr.  365,    .' 
is  in  point :  A  covenant  to  ftand  feifed  to  the  ufe  of  ^.  for    ' 
life  ;  and  after,  to  two  equally  to  be  divided,  ,1  Infi,  191.  a.  •, 
If  a  verdift  find  that  a  man  hath  two  parts  of  a  manor, 
or  the  like,  to   be  divided   into   three   parts :    they  are 
tenants  in  common,  by  the  intendment  pf  the  verdid  ; 
^nd  if  in  a  verdi£^,  there  is  no  reafon  why  not  in  a  deed.    ' 
Carth.  343.     Leigh,  v.  Brace.     A  conveyance  by  way  of  .' 
ufe  (hall  be  conftrued  as  a  will,  with  refpe£k  t6  the  inten* 
tion  of  the  parties.     The  cafe  of  Fijher  and  Wig  cannot  ' 
now  be  departed  from;   it  is  mentioned  in  the  cafe  of  !' 
Philips  and  Stringer^   as  if  this  judgment  had  been  re»  1 
verfcd  ;  but  it  was  not.      The  whole  reafoning  ol  HekH  tl 
argument,  in  the  faid  cafe  of  Fijher  and  Wigy  is  appliedl  ^- 
to  the  fuppofition  of  a  conveyance  at  common  law :    but-^: 
it  does  not  from  that  appear,  what  his  opinion  would  have  >:)! 
)>een9  upon  a  dire  A  ^ee^  to  ufes  as  here.    In  the  cafe  e£\ 
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Xigdem  and  ValUr^  lord  Nardwicii  Ch.  J.  declared  upoa 
die  beft  cenfideration  he  could  give  the  cafe,  that  he  wa$ 
ioclined  to  think,  that  the  words  i^ualfy  to  bi  difrided^  whe- 
ther in  a  will  or  deed,  create  a  tenancy  in  cooMnon.  ■ 
And  judgment  was  given  for  the  plaintiff  by  the  whole 
court. 

And  in  the  cafe  of  Piat  and  Chapman^  Aug.  3,  1750 1 
The  teftator  devifed  all  the  reft  and  refidue  to  be  divided 
betwixt  two.  By  Sir  John  Strange,  mafter  of  the  rolls : 
This  muft  be  underftood  to  be  gquaUy  divided,  and  is  a 
teaancjr  in  common ;  and  by  the  death  of  one  in  the  life 
of  the  teftator,  his  moiety  (hall  not  furvive  to  the  other 
devifee  of  the  refidue,  but  be  confidered  as  undifpofed  of  , 
by  the  will,  and  divided  among  the  next  of  kin,  as  if  no 
devife  thereof  had  been,     i  f^gz.  542.  (i) 

19.  A  dievife  of  all  a  man's  goods  and  mortgages  to  his  1>efUe  of  1 
eiecutors,  is  a  good  devife,  and  will  pafs  ail  the  lands  ^l^iu*^*^^ 
Bortgagcd ;  for  the  equity  of  redemption  pafleth  to  the 
devifee.     G§d.  O.  L.  477.    Cro.  Car*  37. 

But  by  a  general  devife  of  all  lands,  tenements  and 
kereditaoients,  a  mortgage  in  fee  ihall  not  pafs,  unlefs  the 
eqoity  of  ledcmptipn  be  foredofed  $  and  if  after  .  fuch 
devife.  made,  a  forectofure  is  had,  yet  fuch  eftate  ihall  not 
ysib  by  thofe  general  words  of  lands,  tenements,  and 
litaments,  becaule  a  foreclofure  is  confidered  as  a 
purchafe  of  the  land.  The  intereft  of  the  land  muft 
befefDcwhere,  and  cannot 'be  in  abeyance;  but  it  jrno( 
ii  the  mortgagee,  and  therefore  muft  remain  in  the  mort- 
gagor. If  a  man  devifes  his  eftate,  and  after  makes  4 
'MMtgage  in  fee,  it  is  a  total  revocation  in  law,  yet  in 
fqwty  it  is  a  revocation  only  pro  tanto.  And  the  mort- 
with  regard   to  the  inheritance,   is  a  truftee  for 


•  (ff)  Perkins  v.  Baynton^  i  Bro.  118.     Frances  Nott  gave  by 
^^  wiU,  '*  to  S.  B.  and  W.  B.   1500 1,  jointly  and  between 
*'      W.  B.  farvived  S.  B.and  ioiifted  that  ihe  joint  legacy 
[,  and  that  he  was  intitled  to  the  whole.     But  by  lord 
w,  C.  the  one  word  here  is  jointly  ^  the  other  hetiveenihemi 
soft  be  fo  put  together  as  to  effectuate  the  intent.     In 
r.  HmvSf    3  Jtk.  it  is  laid  down  that  if  words  are  fo  in. 
It  that  they  cannot  fland  or  be  reconciled  together,  the 
inft  rejed  thofe  words  which  are  leaft  confident  with  thr 
of  the  teftator.      The  intent  here  was  to  give  to  each 
intereft,  as  it  is  a  fumof  money  which  refolves  between 
«l  and  his  lordQiip  decreed^  that  the  furvivor  was  not  in« 
I  to  the  whole  Iceacy. 

7  the 
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the  mortgagor  till  a  foredofure.     j  Atk.  605.     a  A« 

Abr  83. 
^^^^%  20-  By  the  word  lanity  an  iadvowfon  will  not  pafi  ;  bttf 

^^*       tnn     ^y  htreditaments  it  may.     jPcr/#/r.  351. 

But  fee  f^rm  rents,  portions  of  tithes,  or  any  otlwi 

right  out  of  lands,  wjUpafs  by  a  devife  of  lands.     Vimer% 

Ptvife.  K. 

J2J*^J*  ^  2  f .  Where  lands  arc  appointed  to  be  fold,  and  it  is  not 

^  ^  ^*  ftid  by  whom  ;  the  executor  ought  to  fell,  bccauie  he  it 

the  perfon  intnifted  with  the  execution  of  the  will.  Ltm 
ofTefl.  121.  Law  of  Ex.  221.  And  a  court  of  f qoity 
will  compel  the  heir  at  law,  and  all  other  proper  parties  I0 
join  in  thcfale.     i  Ath.  49c. 

H.  26  EU  Vincent  and   Lee.     A  fpecial   vsrdi£k  wn 

found,  that  A.  was  I'cifed  of  certain  land;*  in  fee,  and  de^ 

tifed  the  fame  in,  tail,  and  tf  the  donee  die  J  without  [flue, 

that  his  faid  lands  fhould  he  fiU  by  his  fms  in  laWy  h« 

in  truth  having  five  fons  in  law  ;  ore  -of  his  fons  io  lawi 

died  in  the  life  of  the  donee,  and  after  the  donee  diclh 

without  iOue,  and  then  the  four  of  the  fons  in  law  (bU 

the  land :  and  it  was  adjudged,  that  the  fale  was  goo^i 

becaufe  they  were  named  generally,  by  his  fons  in  law* 

and  the  lands  could  not  be  fold  by  them  all ;    antf  thi 

words  of  the  will,  in  a  benign  interpretation,  are  fatisfisd 

in  the  plural  number,  albeit  they  had  but  a  bare  autho* 

rity.      But  if  they  had  been  particularly  named,  it  hl4 

been  othcrwil'e.     1  Infi,  113.    - 

But  if  a  man  devtfeth  lands  to  his  executors  to  hifoH^  tmk 
maketh  two  executors,  and  the  one  dieth  ;  yet  the  fun 
vivor  may  fell  the  land,  becaufe  as  the  tf^atc,  fo  tfte  CmJI 
{hall  furvive.  And  fo  note  a  diveriity  between  a  b«ii 
truft,  and  truft  coupled  with  an  intercft.      j  Injl,  113. 

Yet  in  neither  ot  ihofe  cafes,  albeit  one  retufe,  can  thi 
other  make  fa!c  to  him  that  refufed  ;  becaufe  he  is  party 
and  privy  to  the  lad  will,  and  remaineth  executor  4iUi 
1  Injl,  113. 

And  hereupon  lord  Coke  fays,  his  advice  to  them  tklC 
make  fuch  devifes  by  will,  in  order  to  make  it  as  ccrtthl 
as  they  can,  is,  that  the  fale  be  made  by  his  executors  of 
the  furvivors  or  furvivor  of  them,  if  his  meaning  be  16^ 
or  by  fuch  or  fo  many  of  them  as  take  upon  them  tbf 
probate  of  his  will,  or  the  like.  And  it  is  better  to  givf 
ihem  an  authority  than  an  eftate,  unlefs  his  nueaoing  b| 


(/)  Vid,  infray  Pifymnt  cfdthis^  4.  and  8. 

thei 
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(hoikld  cake  the  profits  of  his  lands  in  the  mean  timd 

len  it  i!(  neceflary  that  he  devife,  that  the  mean  pro- 

II  the  Tale  ffaal}  be  aHets  in  their  hands  3  for  other- 

they  (ball  not  be  fo.      1  I/t/l.  113. 

•r  Mr  here  the  teflator  devifeth  that  his  executors  fi*  ill 

s  land^  there  the  land  drfcendeth  in  the  menn  time  co 

:jr  :  ar.d  until  the*  ialc  be  made,  the  heir  may  enter  *' 

ake  the  profits.      But  when  the  land  is  devifed  to  bis  s 

\9r  i9  befjid,  there  -the  devife  taketh  away  the  defcent^ 

efiech  fhe  eltate  of  the  land  in  the  cxecutoir,  and  hs 

enter  an,d  take  the  profits,  and  make  faie  according 

:  dcvife.     And  in  iuch  cafe,  the- executor  is' bound 

I  fo  fobn  as  he  can;  for  ihac  the  mean  profits  taken 

e  the  fdle  (hail  not  be  ^ct<%;    and  therefore  he  might 

wife  take  advantage  of  hi^  <iwn  laches,  i  Injl»  236. 

here  there  h  a  diivife  of  lands  to  truftees  to  fell,  to  C^efaltiiiiRtttiil 

ebts  ;  the  heir  fhall  have  the  furplus.    Law  of  Ttjl.  plo^j"*"'  ^"^ 

IT  whatever  interell  in,  or  profits  out  of  a  real  eilate^ 
indifpofed  of  by  a  t^Ratpr,  the  fame  (ball  defcend  to 
eir^  and  he  tak.?s  them,  rot  hy  the  will,  or  the  in- 
of  the  teftator,  but  ihcy  are  call:  upon  him  by  the 
fior  want  of  fo:ac  oihci-  pv.'rfon  to  take.     CaJ.  Tali* 

\m^  the  te(i  :tor  by  will  devifed  all  his  lands  to  truf- 
Mi  felU  ^f^d  difpofe  of  the  tnoncy  as  he  by  writii>g 
d  ikppoint;  and  for  want  or  fuch  appointment,  to 
our  nephew?*  The  tedator  by  writing  appoints  his 
pta  to  pay  feveral  fums  to  fevcral  pcrfons,  but  not  to 
the  value  of  tlK*  land,  it  was  held,  that  the  nephews 
d  not  have  the  relidue,  but  that  tiie  heir  at  law 
d  have  it,  as  an  i}nc:(Ai  refuitinf,  and  not  difpofed 
Tiiy  df  London  ami  Garwayy  2  Vera.  571. 
perfon  devifed  his  rtrii  cifcatc  to  his  exccutorS|  to  be 
for  payment  of  debts  -,  the  furplus,  if  any  be,  to  be 
led  perional  edace,  and  to  go  to  his  executors,  to 
m  he  gave  2?  !•  a  pltcs.  It  was  decreed,  that  the  fur- 
Ihould  be  a  truft  tor  tiie  heir  at  law  :    And  the  fame 

erwards  affirmed  in  parliament.     Csuntefs  efBrijUl 
merf%ri.     %  Vcrn.  645.  (/) . 

The 


r^ 


Where  ateftator  direfls  his  real  e.'late  to  be  fold,  and  the 
■ce^bknded  with  his  perConol,  arc!  wills  the  whole  away, 
Iljr  difif«»garding  his  h.ir  and  n?xt  of  kin;  if  any  of  the 
CCS  die  before  the  tcila:or»  iuch  part  of  chcLr  legacy  as  arofe 

fiom 
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The  teftator  devired  to  his  nephew  feveral  landit  t/f 
hold  to  him  and  his  heirs  for  ever,  in  truft  to  be  fidd  far 
payment  of  all  his  debts  and  legacies,  within  a  year  after 
his  death,  and  made  him  executor,  but  gatfe  bim  n§  Itg^fk 

It  was  held,  that  there  was  no  refulting  truft  for  the  heir 
at  law  i  for  then  the  executor,  who  is  taken  notice  of  as 
his  nephew,  would  have  nothing  for  his  trouble.  Qm- 
ningham  and  Mellijb^  Prec.  Ch.  31,    2  Vern.  247. 

If  lands  be  devifed  for  paymitn  %f  dAls:  the  executor 
may  fell,  tho'  authority  be  not  efpecially  given  him  :  bat 
other  wife,  if  fucb  devife  had  been  for  hgaciis  only,  or  for 
raiHng  portions,  or  the  like ;  for  in  fuch  cafe  theie 
had  been  no  remedy  but  in  chancery  againft  the  heir. 
I  Kibn  14. 

If  lands  be  devifed  on  truft,  out  oftbt  rents  and  profits  to 
pay  debts  and  legacies  ;  if  the  rents  and  profits  will  not 
raife  it  in  a  convenient  time,  the  truftees  may  fell :  far 
the  words  [  profits  of  lands]  efpecially  when  to  pay  debts  or 
portions,  imply  any  profits  that  the  land  will  yield)  either 
by  felling  or  mortgaging,     i  P.  fFllL  415. 

If  lands  be  devifed  to  be  fold  for  payment  of  portions^ 
and  one  of  the  children  dies  after  the  portion  is  due,  and 
before  the  lands  fold  ^  the  adminiftratqr  of  the  child  is  in- 
titled  to  the  money,     i  Fern.  276. 

For  lands  devifed  to  be  fold,  or  in  truftees  handS)  for 
payment  of  debts,  portions,  or  the  like,  are  to  be  deemed 
as  money  fo  far  as  there  are  any  fuch  to  be  paid  :    and  fo 
money  devifed  to  buy  lands,  is  to  be  deemed  as  laodSi 
But  with  refpc^l  to  the  heir  at  law  or  refiduary  legancp  • 
the  lands  fo  given  in  truft,  or  devifed  for  payment  of  debts  .^ 
or  legacies,  fhall  be  deemed  as  land ;  and  he  may,  by  pay«  \ 
ing  the  debts  or  legacies  pray  a  conveyance.     9  Msi*  ': 
170. 

So  if  money  be  devifed  to  be  laid  out  in  land,  and  fet-  ;. 
tied  on  a  man  and  his  heirs ;  he  may  come  into  coarty  ^ 
and  pray  to  have  the  money,  and  that  no  purchafe  may  \ 
be  made  ;  for  no  other  has  any  intereft  in  it.  Bat  if  be  -^ 
die  before  it  is  paid  or  laid  out  in  land,  and  the  queftion  ./ 
is  between  the  heir  and  cixecutor  who  (ball  have  it ;  the 
heir  fhall  have  it,  and  it  fhall  be  confidered  as  land  ;  firfif  . 


from  the  realty  (hall  refult  to  the  heir  at  law  ;  and  fach  as  trofe 
from  the  perfonalty  fhall  go  to  the  next  of  kin,      Dighy  v.  Z/* 
gard^  before  lord  Bathurll,  3  P.  IVms.  aa  «.  Jkrojd  v.  Smish* 
jon,  1  Bro.  503.     RobinJoH  V.  Tajlor,  zBro,  589.  • 

becaofo 


■,i 


SZKillfi^^    Form  and  manner.  IS9 

becaufe  the  heir  in  all  cafes  is  favoured  :  and  fecondly,  if 
the  executor  fhould  have  it,  it  would  be  againft  the 
words  of  the  will,  which  gave  it  to  the  heir.      Free.  Cha* 

544' 

fThe  purchafer  of  land  is  in  genera]  not  bound  to  look 

to  the  application  of  the  purchafe  money.    Smith  v.  Guyon^ 

I  B.  10.  lutein.] 

22.  Devife  of  a  rent  charge  to  his  younger  fon,  towards  ^^*!*  "P®' 
m  education  and  bringing  bim  up  tn  learntng ;  it  is  not  con- 
ditional, and  he  fhall  have  the  rent  cho'  not  brought  up 
in  learning,  and  the  words  [towards  his  education)  are  only 
to  (hew  the  intent  and  confideration  of  the  payment  of 
the  fum.     2  Lev.  154. 

Devife  of  lands  to  his  wife  for  life,  remainder  to  his 
fecond  fon  in  fee ;  provided  if  his  third  fon  fhall  within 
three  months  after  the  wife's  death  pay  500 1.  to  the  faid 
fecond  fon  his  executors  or  adminiftrators,  then  he  devifed 
them  to  the  faid  third  fon  and  his  heirs.  The  third  fon 
died,  leaving  the  wife  :  Then  the  wife  died.  The  heir  of 
the  faid  third  fon  may  enter  upon  the  lands,  upon  pay- 
Bieot  or  tender  of  the  500I.  It  is  not  a  condition,  but 
in  executory  devife.  M»  5  G.  Marks  and  Marksy  10  Mod. 

410. 

Note,  Executory  is  faid  to  be,  lyhere  an  eftat^e  in  fee, 
created  by  deed  or  fine,  is  to  be  afterwards  executed  by 
entry,  livery,  writ,  or  the  like.  Eftates  executed  ar« 
whoi  they  pais  prefently  to  the  perfon  to  whom  convey- 
ed, without  any  after  a£l.  And  an  executory  devife  is, 
where  a  future  interefl  is  devifed,  that  veils  not  at  the 
death  of  the  teftator,  but  depends  on  fome  contingency 
which  muft  happen  before  it  can  veil.  If  a  particular 
cftate  is  limited,  and  the  inheritance  pailed  out  of  the 
donor,  this  is  a  contingent  remainder ;  hut  where  the  fee  by 
a  devife  is  veiled  in  any  perfon,  and  to  be  veiled  in  another 
■poo  contingency,  this  is  an  executory  devife.  And  in  all 
cafes  of  executory  devifcs,  the  eilates  dei'cend  until  the 
contingencies  happen  (m)» 

Devife,  If  my  fon  and  my  two  daughters  die  without 

iffue  of  their  bodies,  then  ail  my  lands  fhall  remain  and 

to  my  nephew  and  his  heirs.     Here  no  eilate  is  de- 


(»)  The  reader  will  find  much  profound  learning  on  this 
bfanch  of  bw,  conveyed  in  an  elegant  and  perfpicuous  man- 
Wttp  in  the  writings  of  che  late  Mu  Fearne  on  Coniiri^enl  Re- 
■lainders  and  Executory  Devifcs. 

vifcd 


■ 
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▼ifed  to  the  Ton  and  daughters  by  implication  ;  the  worda 
only  import  a  defignation  or  appointment  of  the  time 
when  the  land  (hall  come  to  the  nephew,  namely,  when 
the  Ton  and  two  daughters  fhall  happen  to  die  without 
Ifiue,  and  not  before.  For  no  eftate  being  created  to  the 
fon  and  d'fughiers,  the  nephew  can  take  nothing  by  way 
of  remainder  ;  for  that  mud  defcend  to  the  heir  at  law. 
A  reiki ainder  cannot  depend  upon  an  abfolute  fee  fimple^ 
that  being  but  tiie  reftdue  of  an  eftate.  For  when  ail  a 
man  has  of  an  eflate,  or  any  thing  elfe  is  given  or  gone 
away,  nothing  remains,  and  no  orher  or  further  eflate  can 
be  given  or  difpofed,  and. therefore  no  remainder  can  be  of 
an  abfolute  fee  Timple.  Yet,  in  another  refped,  an  eftatd 
ia  fee  may  be  devifed  to  one,  and  to  he  in  another  upon  a ' 
contingency,  as  default  of  paying  a  Turn,  or  fuch  a  one's 
dying  without  iilUe  living  the  other,  or  fuch  like.  Faugb^ 
259.  270. 

A  man  devifed  his  lands  to  one,  and  devlfed  alfo  that 
the  faid  devifeL'  fhould  p.iy  a  rent  to  ^.  and  that  A.  might 
diftrain  for  it;  and  if  the  Jcviicc  full  of  the  payment  of 
the  rent,  that  the  ht^irs  (>f  the  dcvii'or  might  enter.  This 
ISA  good  diftrefb,  and  a  good  condition,     i  Lev.  269-* 

Devifc  to  his  wife  ;  provilb,  and  my  wi!l  is,  that  (hc 
fliall  keep  my  hcufe  \i\  good  repair  ;  this  is  a  gpod  con- 
dition, ^o  a  devife  of  lands  to  one,  paying  10  K  to  anothcTy 
is  a  good  condition,     i  Ltv.  174. 

Devife  of  lOo  1.  to  his  witc,  for  and  in  difcharge  of  her 
dower;  is  a  condition,  that  Uie  iliall  not  have  the  i-ooh 
till  file  make  a  difcharge  of  her  dower.     Crv,  £lix.  274* 

If  a  man  doviferh  land  to  an  executor  to  be:fold$  this 
amciunts  to  a  condition,      i  Jit/i.  236. 

The  mortf;;<!gec  Ly  will  remits  part  of  the  mortgage 
money  and  ail  the  inierci^,  if  the  reft  he  paid  within  three 
years.  \^  the  mortgagor  doth  not  pay  within-three  years^ 
jie  lofes  the  benefit  of  the  b#queft.     i  Cba.  Ca*  51. 

If  lands  are  devifed  in  fee,  upon  condition  that  the  de*- 
vifce  (h;ijl  not  alieii ;  this  condition  is  void  :  And  fo  it  is 
of  a  feoitmcnt,  grant,  releafe,  confirmation,  or  any  other 
conveyance  whereby  a  fee  hmple  doth  pafs.  For  it  is  alH 
furd  and  repugnant  to  reafon,  that  he  who  hath  no  pofli* 
bility  to  have  the  land  revert  to  him,  (hould  reflrain  bis 
^  feoflfee  in  fee  fimple,  of  all  his  power  to  alien.  And  fo  it 
^  is,  if  a  man  be  poiieiied  of  a  leafe  for  years,  or  of  a  horfe^ 
or  of  any  other  chattel  real  or  perfonal,  and  give  or  fell  his  « 
iK'holc  intereft  or  property  therein  upon  condition  that  the 
donee  or  vendee  fhall  not  alien  the  fame  ;    this  is  void : 

8  bccaufc 
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lecauie  hit  whole  interell  and  property  is  out  of  him,  fo 
LS  he  bath  no  pbffibility  of^a  reverter  :  and  if  fuch  con* 
iitioq  fhould  be  good,  it  would  ouft  hioi  of  all  the  power 
vhich  the  law  gives  him,  which  would  be  againft  reafon, 
lad  therefore  fuch  a  condition  is  void,     i  In^.  223. 

When  the  devife  is  to  an  infant,  when  he  fhal!  be  born  ; 
or  to  a  daughter  when  (he  (hal!  be  married ;  it  (hall  de- 
fcend  to  the  heir  in  the  mean  time,     j  Sid*  153. 

The  teftator,  having  the  reverflon  of  lands  of  which 
another  wa9  tenant  for  life,  devifed  the  lands  to  a  nan 
wbea  he  flioul4  marry  his  daughter.  The  tenant  for  life 
dies.  The  lands  fliall  defcend,  until  the  devifee  Ihall 
Boiarry  the  daughter.     1  Kib.  8o2« 

Ifexecutors  or  others  who  are  put  in  truft  by  devife  to 
60,  or  the  like,  will  not  perform  the  truft :  the  heir  may 
enter.     Br.  Devife,  46. 

A  devife  of  lands  was  made,  to  the  eldeft  daughter, 
pying  1 00 1,  to  the  fecond  daughter,  and  100  1.  to  the 
diird  daughter ;  and  if  the  eldeft  daughter  did  not  pay  the 
100  1.  to  the  fecond  daughter  by  fuch  a  day,  then  the  tef* 
lator  deviled  the  land  to  the  fecond  daughter,  (he  paying 
her  fifter't  portion  by  a  certain  day ;  and  if  (he  did  not 
py,  then  he  devifed  the  land  to  the  third  daughter.  It 
was  reiblved,  this  was  not  in  the  nature  of  a  mortgage,  to 
he  redeemable  after  the  time  of  payment  was  over ;  but 
tot  the  eldeft' daughter  not  paying  at  the  time  appointed,^ 
Ae  fecond  daughter  (hould  have  the  land,  and  the  eldeflf 
had  so  relief.     2  Fretm.  206. 

The  teftator  devifed  lands  to  one,  upon  condition  to  pay 
jDiOOOl.  to  his  granddaughter  and  heir  at  law,  to  wit, 
1000  L  a  year  for  the  firft  fixteen  years,  and  2000 1.  a  year 
ikr  till  the  whole  fhould  be  paid.  Of  which,  1000 1. 
I^ig  in  arrear,  the  heir  enters.  It  was  refoIv::d  by  Cow- 
icr  lord  chancellor,  that  the  devifee  of  the  lands  (hould 
\t  cdieved  upon  paying  the  1 000 1.  with  in tereft ;  the  court 
nlBcbring,  that  they  would  relieve  wherever  they  could 
HHk  fiuisfii^ion  or  compenfation  for  the  breach  of  the 
%wdMon.  I  &/(•  156.  2  Vem.  594. 
•ywheic  the  devifee,  who  h  to  perform  the  condition,  is 
jgK^  H  law,  n§tiei  of  a  condition  muft  be  given  to  him  ; 
he  having  a  title  by  defcenc  need  not  take  notice 

aaj  will,  unlefs  it  be  fignified  to  him  :    But  where  the 

~  e  is  a  ftranger,  and  not  heir,  he  muft  inform  him* 

of  the  edate  devifed  to  him,  and  upon  what  terms, 

■1^  uke  notice  of  the  condition  at  his  peril.     Cart. 

?OL.  IV.  M  23.  Pc* 
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to  introduce  perpetuity,  are  void  ;  for  wills,  tho'  favour 
ably  expounded,  are  yet  to  be  conftrued  according  to  the 
common  rules  of  the  courts  at  law  and  equity :  Hence  it 
is,  that  a  devife  to  John  and  his  heirs,  the  remainder  to 
Thomas  and  bis  heirs,  is  void ;  for  that  the  law  in  no  cafe 
will  allow  a  limitation  of  a  fee  fimple  upon  a  fee  fimple  ; 
becaufe  by  a  devife  to  John  and  his  heirs,  the  devifor  bath 
transferred  the  whole  cHate  to  him,  and  then  the  limita* 
tion  over  muft  be  impertinent  and  void,  when  the  devMbr 
before  had  given  the  whole  eftate.  Nor  can  his  devife  be 
good  by  way  of  future  intereft,  or  a  remainder  to  veft  up- 
on a  contingency ;  becaufe  no  man  can  fay  when  the  heirs 
of  John  will  fail :  and  to  allow  the  remainder  to  Thomu 
to  be  good  upon  fuch  a  diftant  contingency,  is  to  perpe- 
tuate the  eftate  in  the  family  of  John,  to  preferve  a  re^ 
mainder  or  intereft  in  Thomas,  which  probably  may 
never  veft.     Gilh.  ii6.     2  Sac.  Mr,  8o. 

But  tho*  the  law  will  not  allow  a  prefent  remainder  to 
be  limited  upon  a  fee,  yet  a  future  contingent  eftate  maf 
be  limited  upon  a  fee,  where  the  contingency  upon  which 
it  is  to  veft,  is  to  happen  in  a  (bort  time :  And  therefore  if 
a  devife  be  made  to  John  and  his  heirs,  and  if  he  die  with* 
out  iflue,  living  Thomas,  then  to  Thomas  and  his  hens| 
there  nothing  vefts  immediately  in  Thomas,  becaufe  the 
whole  eftate  is  transferred  to  Jx)hn  ;  yet  the  limiution  is 
good  by  way  of  executory  intereft  or  devife;  becaufe  it  is 
to  veft  on  a  contingency  which  is  to  happen  on  a  life  ia 
being,  therefore  out  of  the  inconvenience  or  danger  of  a 
perpetuity ;  becaufe  John  is  only  tied  up  from  alienada^ 
but  for  life,  and  his  heirs  are  at  liberty  to  difpofe  of  il 
after  the  death  of  Thomas.     Gilt.  1 16. 

The  utmoft  length  that  has  hitherto  been  allowed  fef : 
the  contingency  of  an  executory  devife  to  happen  in,  i^ 
that  of  a  Hie  or  lives  in  being,  and  one  and  twenty  youijt 
afterwards.  As  when  lands  are  devifed  to  fuch  unbonr^ 
Ton  of  a  feme  covert,  as  fliall  firft  attain  the  age  of. 
(wenty-one,  and  his  heirs;  the  utmoft  length  of  tiflMf. 
that  can  happen  before  the  eftate  can  veft,  is  the  life  ol, 
the  mother  and  the  fubfequent  infancy  of  her  fon:  aB(( 
(his  hath  been  decreed  to  be  a  good  execoiory  devife;, 
2  BUckjI.  174.  {n) 

(«)  Vrd.  fiffB^  Ofttthm  tJHmi,  5.  ^ 
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r  a  mM  dc^ife  2perfi>ial  chattel  to  one,  the  reftitinder 
9f  it  10  another  ;  the  firft  devifee  hath  the  whole  property^ 
ind  may  difpbre  of  it  as  he  pleafeth  :  for  fuch  chattels 
irill  bear  bo  limitation  over,  becaufe  being  commonly 
noTeable  thingS|  they  are  fubjed  to  be  broken^  worn  out, 
or  loft,  in  the  compafs  of  a  life :  and  therefore  it  were 
ridiculous  to  fu£er  a  limitation,  which  the  nature  of  the 
ihiog  will  not  bear, '  Gilt.  ii7. 

But  otherwife  it  is  of  a  nai  chattel,  as  of  an  ufe :  It 
was  indeed  formerly  held,  that  fuch  limitations  of  re- 
ttainders  of  terms  are  void :  but  at  length  the  court  of 
diaocery  interpofed,  to  redify  the  rigour  of  the  common 
bw,  and  hath  fettled  fuch  remainders  of  terms  to  be  good, 
wliere  the  fettlement  doth  not  tend  to  introduce  perpe- 
tuity.    Gilt.  118. 

Therefore  if  a  term  be  devifed  to  John  and  the  heirs 
male  of  his  body,  provided  if  John  dies  without  ifliie  in 
the  life  of  Thomas,  then  the  term  to  go  to  another  (  this 
laft  limitation  is  good,  becaufe  there  is  no  danger  of  a 
Mrpetuity,  for  the  contingency  on  which  it  is  to  veft  is  to 
unpen  within  a  life  in  being.  Gilt.  1 18. 
'  But  if  the  limitation  had  been  to  John  in  tail,  and  the  , 
Itmainder  over  to  another ;  here  the  laft  limiution  had 
Wen  Toid,  becaufe  the  whole  property  of  the  term  being 
in  John,  the  limiution  over,  which  is  to  vetl  on  the  con* 
d^gency  of  john^s  dying  without  iflue,  is  too  diftant  to 
tlipe& :  whereas  in  the  former  cafe,  the  limitation  after 
4fe  intail  to  John  is  good  by  way  of  future  intereft  or  ex* 
ecMOry  deviie^  becaufe  it  is  to  veft  in  the  compafs  of  a 
ft^  flir  not  at  all  |  and  it  doth  not  look  like  a  perpetuity, 
IboUige  John  from  alienating  becaufe  the  eftate  will  be 
five  ftom  the  clog  when  the  life  is  fpent,  and  whoever 
is  jroprietor  afterwards  may  difpofe  of  it  at  (deafure* 

Mm  1731-  FiT^is  znd  Rohertfin.  A  man  by  his  will 
Avileili  bis  leafehold  eftate,  and  other  his  chattels 
'.fpsly  CO  his  fon  William  and  to  the  tfliie  of  his  body  ( 
Md  if  he  die  without  iflue,  to  his  fon  B.  and  the 
,phe  of  his  body ;  and  if  he  die  without  iflue,  to  Cm 
.flri  lb  oa»  By  the  whole  court.  The  whole  intereft; 
:mI8  in  William,  and  (hall  go  to  his  executors  or  admi- 
■HnlDrs,  and  the  limitations  over  are  void,     Bunh^iotm 

BoC  a  leafe  affigned  in  truft  for  A.  for  life,  re- 
iiiindrr  to  B,  for  Ufe,  with  remainder  to  twenty  other 
ppifiNis  all  in  being  at  the  time,  is  good;  becaufe 
^Ktf  ait  like  Cftidbr  aB  lighted  at  a  time,  and  have  an 

j^a  cafy 
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eify  common  probability  of  determinatioa*       Isw  ^ 
Ti/l.  99. 

So  CO  A.  for  life,  rrmaioder  to  his  firft  iflue  for  life,  is 
good ;  becaafe  no  vaft  unceruin  difiabce  of  dme.  Lmo 
ifTifl.  99 

In  general,  it  feemeth  to  be  agreed,  that  where  the  de- 
visee or  grantee  of  a  leafehold  would  be  tenant  in  tail  in 
cafe  of  a  freehold,  he  (hall  have  the  whole  intereft  in  the 
J^afebold,  and  all  Hmitations  oxer  are  void;  but  Where  he' 
wduld  be  only  tenant  for  I  fe  in  cafe  of  a'Treehold,  the 
limitation  of  the  leafehold  over  will  b^  good. 

MiXij  cannot-  be  devifcd  from  one  to  another;  as  for 
inftance,  the  teftator  had  three  daughters  to  whom  he  de- 
vifed  54.C/.  equally  to  be  d.vided^  and  if  any  of  them 
died  without  iflue,  her  part  to  go  to  the  furvivor  i  one  of 
them  married  and  died  without  iflue ;  the  hulband  exhi- 
bited a  bill  againft  the  executor  and  the  furyiving  fitters 
for  his  wife's  part,  being  180/;  and  had  a  decree:  be- 
caufe  a  fum  of  money  cannot  be  intailrd.     2  ViMtr.  349. 

So  in  the  cafe  of  Butfirjuld  and  ButterfitUt  OKfi.  19, 
1748;  where  money  was  devifed  to  one  for  lifir,  and  the 
heirs  of  his  body  ;    and  if  he  died  without  heirs  Of  his. 
body,  then  to  go  over :  it  was  held,  that  the  whole  pro* 
perty  veiled  in  the  firft  taker,  the  limitation  being  too 
remote.      And  it  was  faid  to  be  an  eftablilhed  rule,  .that 
where  perfonal  tftatc  is  given  for  life,  and  then  t^  the. 
indefinite  heirs  of  the  body,  there  being  no  recovtiry  hf 
litrHidi  the  intail  of  perfonal  eflate  can  be  birred,  the 
firft  taker  may  difpofe  of  it  as  he  pleafes:    and  tho*'i 
perfonal  cannot  defcend  as  a  real  eftate,  yet  if  it  Wis  in- 
tended to  go  in  that  courfe  of  defcent,  whith  would  be 
an  intail  ot  land,  the  firft  taker  has  the  abfolute  property^ 
and  the  remaiuder  over  cannot  take  effe£l.     I  Vi^4f\  13^" 
(Device  of  the        But  the  ff// of  chattels  perfonal  maybe  b(!^U^th6d   ta 
"'^fMiu"'^   one  for  life ;  and  after,  thb  prcpiriy  to  another :  to  that  if 
'"^°'  ^         one  will  that  A^  flial!  enjoy  the  ufe  of  his  houfliold  flult 
daring  his  life,  and  after  that  it  ibail  remaun  to  JB. ;  this  ia 
a  good  devife  thereof  to  B.     But  if  the  pr9perty  df  the 
thing  be  bequeathed  to  the  firft  of  them,  then  it  is  other- 
wife  ;  for  the  gift  of  a  chattel  perfonal,'  tho*  but  for  a^' 
hour,  is  a  gift  thereof  for  ever;  provided  that  th6teS^- 
tor  make  it  abfolute,  and  not  conditional.     Swht.  a.  aoy. 

.  1  P.  iniL^si. 

A  devifeof  goods  to  A.  for  life,  with  remainder  after, 
the  deceafe  of  ^.  to  B.  It  was  faid  to*  be  now  'clbavtj ' 
fettled,  that  it  is  a  good  devife  to  £•  and  that  B*  may  ex- 

10  bibit 
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bibit  a  bill  againft  A.  to  compel  him  to  gire  Tecurity  that 
Ihe^goodt  Ihall  be  forthcoming  at  his  deceafe :  and  Ls  all 
€ne  whether  the  goods  or  ufi  of  the  goods  be  devifed  for 
life*    1  Fram.  ao6. 

M*  1696*  Hjdi  and  Parrot-  Tlie  teftator  brqucached 
all  his  houfhold  goods  to  his  wife  for  life,  and  after  to  his 
fons  It  is  a  good  devife  over,  and  the  fame  as  if  the  de- 
vjfe  had  been  only  of  the  uic  of -thami  for  her  life...  Apd 
.  by  Jord  Somers :  It  is  a  rule,  where  perfonal  chattels  are 
devifed  for  a  limited  time,  it  ihall  be  intended  the  M[t4}{ 
them  only,  and  not  the  thing  itfelf.     2  F/rn.  331*  ,     ., 

Mm  1702.     HaU  and  BurrodaU.     A  farmer  devi/ed  his 

Aock,  which  confifted  of  corn, ,  hay,  cattle,  and  th^  lii^e, 

CO  his  wife  for  lifr,  and  after  her  death  to  the,  plaintiff. 

Itwas  objeAed,  that  06  remainder  can  be  limited  pver  of 

fuch  chattels  as  thefe,  becaufe  the  ufe  of  them  is,  to  fpepd 

-  and  coQfiime  them.     But  the  mafter  of  the  rolls^  fiiid^.  ^ht 

devife  over  waa  good  :  but  faid,  if  any  of  the  cf  ^Up  wf  re 

worn  out  in  iffing,  the  defendant  was  not  to  be.aoCwpr- 

-able  for  tbem  ;  and  if  any  were  fold  as  ufelefs,  ,the..de* 

feodant  was  only  to  anfwer  the  value  of  them  at  the 

.  cioie  of  fale.     And  an  account  was  decreed  l^,  b^  ta^ca 

accordingly.     1  Jhr.  Caf  Eq,  361*  .    .   1 

IT.  1720.  UpWfUsind  Halfey.     The  teftator,  being  ppf« 

ftfled  of  a  perfonal  eftate  of  the  y^lue  of.  333 1,  hfiviifg  a 

/  wife  and  fifter,  but  no  ifluejidevifc^d  that  fuch  part .  pfnis 

dbte  at  his  wife  (hould  leave  of.  ber  fubfiftfnce,.fli|qpld 

rMiim  to  his  fifter  and  the  heirs  of  her  bodyi  «nd;iAfde 

.  liii  ^\k  executrix.     The  wife  married  ;  ,aqd  died,. lifting 

I.  Ji((r  bulband.    The  mafter  of  ^he  rolls  faid,  >  that  it  is 

j^-,  MW  efiabliQied,  that  perfonal  things, or  money  may  be  fie* 

viM  for  life,  and  the  remainder, over}  and  that  tho*  i^  be 

^^M^  that  the  wife  had  a  power  over  the  principal  fum 

provided  it  bad  been  4)ecefiary,  yet  not  otherwife.     And 

:il|.4ivtfiqd,.  that  the  maficr  fliould  inquire  how  much  had 

applied  foi  the  wife's  fubfitience,  and  the  hu(band 

tq^oaot  for  the  refidue.      i  P.  mU.  651.  [S.  P.  Hydt 

Wkere  a  man  devifes  goods  to  go  as  heir-looms  with 

di  sn  eftate,  fo  far  as  by  law  they  may  ;    the  court,  to 

,.d|Lfiid  that  the  teftator's  intention  may  take  effeA,  will 

'  'z  conveyance  from  him  to  whom  they  may  coxne  as 

~  ifm    Bimard*  Cha*  Ca.  54.  ($) 

l;»  24.  A 

'* '  '(#)  Chattels,  directed  to  go  as  heir-looms  with  an   eftate, 
fci  ablUotdy  in  the  firft  tenant  m  tul  who  comes  into  gji, 

M  3  and 
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Dtv!fe  tochil-        ^^*  ^  devife  to  one's  children  and  grandchildren  gene* 

6nn  )et  ob-       rally  refers  only  to  fuch  children  and  grandchildren  as 

koia.  ^ere  living  ac  the  time  of  making  the  will ;  but  if  a   de- 

,  vife  were  to  one's  children  and  grandchildren  living  at 

the  time  of  the  death  of  the  teftator,  a  child  in  vnitn  fa 

nun  might  in  fuch  a  cafe  be  To  far  regarded  as  to  be  looked 

'  upon  as  living,     i  P.  ff^lL  342. 

For  a  devife  to  an  infant  in  ventre  fa  mere  is  good  ;  and 
the  freehold  (hall  defcend  in  the  mean  time,  i  RalTs  Ahr» 
60Q*     I  Lev.  135. 

So  if  a  man  devifes  lands  to  be  fold,  forthe  increafe  of 
children's  portions  ;  a  child  born  fince  the  will  iball  have 
a  fhare.    1  Cha.  Rep.  2ii.  {p) 

So  where  a  man  coni^eyed  a  term  for  500  years,  upon 
tnift  to  raife  1500 1,  for  fuch  child  or  children  as  he  (hould 
have  living  at  his  death  ;  and  died,  leaving  no  child,  but 
bis  wife  enfient  of  a  daughter,  which  was  after  born :  It 
was  decreed,  that  this  daughter  was  a  child  Irving  at  his 
death,  within  the  meaning  of  the  truft.  And  the  direc- 
tion of  a  truft  is  not  fo  ftridly  conftrued  as  the  limitation 
of  an  eftate  at  law ;  and  in  Lutterer%  cafe,  iq  lord  Bridge- 
man*%  time,  a  bill  was  brought  on  behalf  of  an  infant 
fii  ventre  fa  mere  to  fiay  wafte,  and  an  injunAion  wu 
granted.    Hale  and  Hale^  Prec.  Cb.  50. 

And  by  the  10  Csf  1 1  ^.  c.  i6.  Where  any  eftate  (ball, 
by  any  marriage  or  other  fettlement,  be  limited  in  re- 
mainder to,  or  to  the  ufe  of  the  firft  or  other  fon  or  fens 
of  the  body  of  any  perfon  lawfully  begotten,  with  re« 
snainder  over  to  the  ufe  of  any  other  perfon ;  or  in  re* 
mainder  to,  or  to  the  ufe  of  a  daughter  lawfully  begotten^ 
with  remainder  over  to  any  other  perfon  :    any  fon  or 
daughter  of  fuch  perfon  lawfully  begotten,  that  ihall  be 
born  after  the  deceafe  of  his  father,  may  by  virtue  of  fuch 
fettlement  take  fuch  eftate  fo  limited,  in  the  fame  manaer 
as  if  born  in  the  lifetime  of  their  father ;   altho'  thero 
ihall  happen  no  eftate  to  be  limited  to  truftees,  after  the 
deceafe  of  the  father,  to  preferve  the  contingent  ie« 


and  go  to  his  reprefentative.      Fokj  v.  MurMett^  i  Mr$,  274* 
Faugban  v.  BurJIem,  j  Bro,  lot. 

(p)  Devife  to  truftees  to  permit  7*.  C  to-  receive  the  resO: 
■for  his  life,  and  after  his  death  to  fell  the  eftate  and  divide  tha^ 
money  among  ft  all  and  every  the  child  and  chiMrea  of  T*.  C« 
the  age  of  twenty -one.     Sir  L,  Ktnjom^  M.  R»  decreed  that 
child  born  after  the  death  of  uftauix  ,(hall  take.      C^ 
V.  Congrtvit  I  Bro.  530. 
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mainder  to  fuch  after-born  children  until  they  (hall  come 

T.  II  G.  2.  Joms  and  Fulham.     The  teftator,  being 
poflefied  of  a  term,  devifed  it  in  thefe  words  :    **  To  my 
**  wife  for  her  life  ;  and  after  her  deceafe,  to  fuch  child 
^  as  my  faid  wife  is  now  fuppofed  to  be  with  child  and 
**  eofient  of,  and  his  heirs  for  ever :     Provided  always 
^  that  if  fuch  child,  as  fliall  happen  to  be  born  as  afore- 
<*  faid,  fliall  die  before  it  has  attained  the  age  of  21  years, 
**  leaving  no  iflue  of  its  body  ;  then,  the  reverfion  of  one 
^  third  part  to  my  faid  wife^  and  the  other  two  thirds  to 
^  my  fitters."     The  teftator  dying  within  a  month  after, 
the  wife  entred,  and  enjoyed  during  her  life,  but  had  no 
child  or  mifcarriage.     And  upon  her  death  the  queftion 
was.  Whether,  as  no  child  had  ever  been  born,  the   re- 
mainders, limited  upon  his  dying  under  21  without  ilTue, 
could  take  eiFeA.     And  after  feveral  arguments,  it  was 
bdd  by  the  court  of  king's  bench,  that  they  might;    that 
Cho'  formerly  there  had  been  opinions  to  the  contrary,  yet 
according  to  the  law  now  fettled,  the  devife  to  the  infant 
in  ventre  fa  mere  was  well  limited,  and  if  any  child  had 
been  born,  would  have  pafled  the  term  accordingly :     fe* 
condly,  that  tho*  no  child  was  ever  born,  yet  the  rcmiain* 
ders  are  notwithftanding  good^  for  there  being  no  de* 
vifee,  the  devife,  tho*  void  only  ex  poft  faAo,  falls  to  the 
ground  as  much  as  if  it  had  been  void  in  its  creation, 
and  this  lets  in  the  remainders  immediately:  that  tho*  the 
claufe  by  which  the  remainders  are  limited  is  in  words, 
ftridly  fpeaking,  conditional,  yet  they  do  not  make  it  a 
condition,  but  only  a  limitation.     La{lly,that  the  con- 
tingencies muft  happen  within  a  reafonable  time:  and 
therefore  it  may  well  operate  by  way  of  executory  devife. 
And  they  faid  they  had  feen  the  decretal  order  in  the  court 
of  chancery,  by  which  it  appeared,  that  the  fame  quef* 
lioa,  arifing  upon  this   fame   will   and   concerning   the 
func^premifles,  came  before  lord  Harcourt  \  and  that  be 


(f)  In  Ree^/t  v.  Long^  Salk,  228.  3  Zn/.  408,  The  objec- 
fhat  there  were  no  truftees  to  preferve  eontingenc  re- 
lers,  and  that  therefore  the  freehold  nnft  be  in  abey^^ 
:,  prevailed  in  the  opinion  of  all  the  judges.  The  houle 
i  ^  ^9l  pcen^  perhaps  influenced  by  the  hard  fli  ip  of  the  cafe,  reveri'ed 
\  tha  judgment  of  the  courts  below«  and  foon  afier  procured 
r  ^  ft^ote  to  be  pafled*  to  (ettle  the  point.  See  Ld.  Kenyoa's 
r  opinion  in  Lanc^in  v.  Latua/btre,  5  T.  Rip.  60.  See  alfo 
f     1  71  Ref.  634.  liar.  Co.  Lit.  298.  «.  Rul,  N.  P,  to%. 

M  4  was 
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was  of  opinion^  that  the  devirc  over. of  the  reverfion  in 
thirds  to  the  wife  and  two  fiilers  was  good,  notwUb- 
ftanding  the  wife  was  not  enfient  with  any  child.  Finm 
Devife,  L.  5  j, 

25.  The  father  fettled  a  leafe,  with  reference  to  bii 

lr.r«^«  !1?      ^»H  •  in  which  he  fi:avc  500 1.  to  each  of  his  daughterSy 

Ihiii  b« i0p.led.  to  be  paid  at  the  age  of  twenty  one;  and  if  any  .pr 
all  died  before  that  age,  then  to  others;  but  devif^ 
no  maintenance  to  them  till  their  portions  became  pay- 
,  able  :  By  the  court,  a  maintenance  cannot  be.  decreed, 
becaufe  of  the  devife  over,  i  Chmi*  Caf.  249.  3  Salk* 
127. 

But  if  there  is  no  devife  over,  the  court  will  decree 
a  maintenance  in  the  mean  time  t  Thus  in  the  cafe  of 
Hajrviy  and  Harvey^  E.  1722.  The  father  feifedof  a  real 
eJll^te,  and  poflefled  of  a  perfonal  eftate,  and  having  fe- 
veral  children,  devifeth  all  his  real  and  perfonal  e&ate  to 
his  eldeft  fon,  charging  the  fame  with  1000  L  apiece  to 
all  his  younger  children,  payable  at  their  refpefiive  ages 
of  twenty-one ;  but  in  the  will  no  notice  is  taken  of  main- 
tenance for  the  youngtrr  children  in  the  mean  time.  Jle 
younger  children  bring  their  bill,  in  order  to  recover  1n«- 
tercft,  or  fome  maintenance  during;  their  infancy.  UfXHi 
which  the  mafter  of  the  rolls,  bavmg  taken  time  to  con- 
fider  of  the  cafe,  and  having  been  alfo  attended  with  pr&» 
cedents,  decretd,  that  the  younger  children  flbould  re- 
cover maintenance.  He  obferved,  that  thefe  being  vefted 
legacies,  and  no  devife  over,  it  would  be  extreme  hard 
that  the  children  (hou!d  ftarve,  when  entitled  to  fo  con- 
fiderable  legacies,  for  the  fake  of  their  executors  or  ad- 
mini  Orators,  who  in  cafe  ef  cheir  deaths  would  have  the 
faid  legacies:  That  in  this  cafe,  the  court  would  do* 
.  what  in  common  prefumption  the  father,  if  living,  would 
(nay  ought  to)  have  done;  which  was,  to  provide  necef- 
faries  for  his  children.     2  P*  inil.  22- 

HouAold  ftuff.  26.  It  is  ufual  in  wills  to  devife  all  the  houihold  ftuff; 
by  which  words  plate  abt.ut  the  houfe,  and  not  for  orna- 
ment, paffeih  ;  but  books,  cattle,  clothes,  coaches,  corn, 
carts,  ploughs,  waggons,  and  any  thing  fixed  to  the  free* 
boid,  will  not  pafs  by  that  word.     Swin.  a.  185. 

Hooniri<),;ec<>t        ^7'  By  a  devife  of  houfbold  goods,  plate  will  pafs. 

uU  iuiaiiuie.     j  ^/r.i.  6i8.     3  jttkynsy  370. 

T,  1727.  Kichois  and  Ofiern*  The  teftatrix  dcvifed 
all  her  houfbold  goods  to  J,  S.  Thequtftion  was.  Whe- 
ther by  the  devife  of  the  houfliold  goods  the  plate  fliould 
pafs  f  Xbo'  it  was  reported  oo  a  reference  to  a  inafier, 

that 


2ZU[Ul£f«    Form  and  manner.  160 

diat  there  were  manifeft  intentions  and  declarauons  of  the 
leftatrix,  that  (he  did  not  intend  the  plate  (hould  pafs  ;  yet 
the  matter  certifying  that  the  plate  was  commonly  ufed  in 
the  houfe^  all  the  evidence  touching  the  intentioh  of  the 
party  was  rejeSc^d,  there  being  a  compleat  and  plain  wjll 
ia  writing,  which  mud  not  be  altered  or  influenced  by 
pacol  proof.     2  P.  U^ilL  419. 

.  If  a  man  devifeth  i  aoo  1.  to  J%  5.  and  by  general  words 
dcvifetb  all  his  goods  chattels  and  houfhold  goods  in  and 
about  his  boufe  to  the  faid  f.  S, ;  money  in  the  hoyfe 
vDI  not  pafs,  he  having  a  particular  legacy  devire4  to 
Un.     Swim,  a.  185. 

By  a  devife  of  jewels,  plate,  pi£tures,  medals,  and  fur- 
mture;  it  was  decreed  by  lord  Hard  wicke,  that  tf/r^r^fy^ 
inlrdld  not  pafs  under  the  word  furniture.  3  ^ti,  202.  (r) 

28.  It  is  ufual  likewife  to  devife  all  the  goods  moveable  All  his  good« 
aid  immoveable :  Now  by  the  civil  law,  actions  and  rights  w^*^  itinpUei. 
of  aftions  pafs  by  the  word  moveables,  efpecially  when  the 
words  of  univerfality  are  repeated  in  the  will ;    as,  I  give 
taTm  S*  ail  my  moveable  goods  and  immoveable, of  wliat 
.Undfoevery  or  wherefoever  found.     Swin>  a«  i85» 

One  devifeth  all  his  goods;    and  whether  a  debt  by 

bond  paflcd  to  the  devifee  was  the  queftion  :  Decreed  by 

krd  chancellor  Cowper  that  it  did;   that  tbefe  words 

Ceemcd  at  common  law  to  pafs  a  bond,  and  to  extend  to 

all  the  perfonal  eftate ;  but  this  being  in  the  cafe  o(  a 

vil,  and  a  will  relating  to  a  perfonal  eliate  too,  it  ought 

lobe  cooftrued  according  to  the  rules  of  the  civjl  law  : 

the  civil  law  makes  tona  mobilia  and  bona  immobiUa  the 

dividiniia  oi  all  efiates;   tona  immobilia  are  land, 

rV/nare  all  moveables,  which  muft  extend  to  bonds,  * 

«  aad  therefore  by  the  devife.  of  all  the  teflator's  goods,  a 

bgad  muft  pafs.     i  P.  mil.  267.  {s) 

By 

,.  (r)  Uoder  a  bcqueft  o^  bou/bQld  furniture »  plate  in  the  boufe 
K^teftator's  death,  whether  in  common  ufe  or  not«  if  fuitable 
Tdie  raink  of  the  teftator4piAares  hong  up,  iinm,  and  china, 
'  •■  pais ;  but  books  in  a  library  will  not.  ^/>  G.  Keliy  v.  Ponu^ 
ittAmi.  60$.  Neither  will  jewels  occafionally  <w%rn  pafs  by  the 
koKft  of  '*  a  cabinet  of  cariofities,"  although  ufually  Ihewn 
Wttk.  Cmvtndijb  v.  Cwuendiflf,  1  Bro.  467. 

(ff)  But  where,the  teflator  gave  to  "  R.  M.  all  his  goods  and 
Anebin  Suilblk/'  and  died»  having  goods  and  chattels  there, 
■ialibin  other  counties.  Lord  TbarlcwiC.  held  that  a  ^ff^found 
'  affitibik  did  not  pafs,  becaufe  though  accounted  inter  bona  no* 
of  the  diocelJB  where  it  is  found,  ( i  Ro.  Ab.  909.)  being 

acbolo 
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By  a  devife  of  all  his  goods,  a  leafe  for  years  will  paft ; 
if  there  be  not  fome  other  circumftance  to  guide  the  inteoi 
ofthe  devifor.     Swin.  a.  aco. 

But  where  a  man  devifed  to  his  neice  all  his  goods^  ritff- 
tilsf  heujbold  JiuW^  furniture^  and  other  things  which  An 
«vr#,  er  Jhotild  he  in  Ms  houfe  at  the  time  of  bis  deaths  and 
died,  leaving  about  2651.  in  ready  money  in  the  houfe; 
it  was  decreed,  that  this  ready  money  did  not  pafs :  foi 
by  the  words  ether  things  fhall  be  intended  things  of  liko 
nature  and  fpecies.with  thofe  befere  mentioned.  M.  1729. 
Trafford^ni  Berridge.     i  Abr.  £q.  Caf.  201. 

bo  where  a  man  devifed  fo  much  of  his  ferfonal  e/hti 
msjhould  be  and  remain  enfiich  an  eftate  at  his  death  ;  and 
there  were,  amongft  other  things,  corn,  houfhold  goodSj 
plate,  and  400 Kan  money;  it  was  decreed  by  tho  lord 
chancellor  Hardwicke,  that  all  ftock  on  the  farm,  live 
and  dead,  and  all  ftores  on  the  lands,  did  pafs  ;  but  that 
the  400 1.  did  not  pafs  by  the  devife.  Jncledon  and  North* 
cote^  Mar.  2,  1746.     3  Ak.  437.  {t) 

So  where  a  man  devifed  to  his  wife  all  his  bouJhoU  goods 
0nd  other  goodsj  plate j  and  Jlock  vjiihin  doors  andvnthoat^ 
and  bequeathed  the  rejidue  of  his  perfonal  eftate  to  another  \ 
it  was  decreed,  that  the  teftator's  ready  money  and  bonds 
did  not  pafs  by  the  word  goods :  for  if  the  words  were  to 
be  taken  in  fo  large  a  fenfe,  it  would  make  void  the  be^ 
queft  of  the  refiduum  ;  and  therefore  the  words  other  goods 
would  be  underftood  to  (ignify  things  of  the  like  natore 
ysehhlfou/boldgoodsj  that  the  whole  wiU  might  have  its  cf<« 
fe&.  iP.  fyilL  1 1 2. 
Chattel!,  29-  v^hattels  are  of  two  kinds,  real  and  perfonal.  Red 

chattels  are  fuch  as  concern  or  favour  of  the  realty  1  u 
terms  for  years  of  land,  the  next  prefentation  to  a  churchf 
and  the  like.  Chattels  perfonal  (which  are  what  are  con* 
monly  to  be  underftood  when  goods  and  chattels  are  givea 
by  will)  are  properly  things  moveable,  which  may  be  an- 
nexed  to  or  attendant  on  the  perfon  of  the  owner,  and  car- 

a  chofe  in  aftion  it  his  not  that  locality  which  can  attach  it  to  ^ 
particular  place.  Moore  v.  Moero,  i  Bro,  1 27.  Sec  alfo  Ch^ 
wtan  V.  Hare,  i  Fez,  271.  where  lord  Haniwieke  fays,  that  focl 
a  devife  relates  to  the  death  of  the  teilator,  and  the  goods  if  r^ 
moved  before*  (except  contingenily>  as  for  fear  of  fire»  or  by  tl* 
owner  being  ordered  from  (hip  to  (hip,)  do  not  pafs.  See  al^ 
CreoM  V.  SjmortdSf  1  Bro^  1 29. 

(/)  Bat  ready  money  in  a  houfe,  (including  bank  notes,)  if  atf 
an  extraordinary  fum*  will  pafs  by  a  devife  of  all  things  in  lb 
boafe.  Free,  in  Cba.  8.  Chapman  v.  Hart^  1  Vex.  ayi. 

Up 
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fied  about  with  him  from  one  part  of  the  world  to  another. 
Such  are  animals,  houlhold  fluff,  money,  jewels,  corn, 
garments,  and  every  thing  elfe  that  can  properly  be  put 
in  motion,  and  transferred  from  place  to  place.  2  BlaetJIm 

h  2.  C,  24. 

By  a  devifc  of  all  his  chattels,  the  devilee  (hall  not  \a99 
glafs  of  the  windows,  wainfcot,  tables  dormant,  fats  in 
the  brcwhoufe  fixed  to  the  freehold,  nor  furnaces,  nor  the 
Ikuc  or  cheft  where  the  teftator*s  evidences  are ;  nor  dovea 
ID  the  dove  houfe,  nor  (iflies  in  the  pond,  nor  deer  in 
die  park  :  for  thefe  things  belong  all  to  the  heir.  Curfm 
181. 

TO.  If  a  man  fcifed  of  land  for  life,  or  in  fee,  or  in  *j"*^  *^J? 
tai^  in  his  wife's  right  or  his  own,  fows  it  with  corn  or  ja^  umImmu  ' 
any  manner  of  grain,  and  dies  before  feveranee ;  it  flull 

El  to  the  executor  of  the  hufband,  and  not  to  the  wife  or 
ir  that  ihall  have  the  land.    tFent.  59.     Swifu  214. 
%Infi.  81.    Hoh.  132. 

But  where  a  man  was  feifed  of  land  in  fee,  and  lowed 
the  land,  and  divifid  the  fame,  and  died  before  feveranee  1 
it  was  adjudged,  that  in  this  cafe  the  devifee  ihould  have 
'the  comi  and  not  the  executors  of  the  devifbr  1  for  the 
derifee,  in  relation  to  the  chattels  belonging  to  the  land* 
is  put  in  the  place  of  the  executors,  by  the  words  of 
the  will.    M,  20  Jo.  Spencer's  cafe.    Winch,  51.  Swim 

a.  183. 

So  if  a  man  feifed  in  fee  fows  copyhold  lands,  and  fur* 
lenders  them  to  the  ufe  of  his  wife,  and  dies  before  the 
fcverance:  it  feems  that  the  wife  (hall  have  the  corn,  and 
not  the  executors  of  the  hufband  :  for  this  is  a  difpofi- 
tion  of  the  corn,  it  being  appurtenant  to  the  land  :  and 
'  fince  the  hufband  hath  difpofed  of  it  during  his  life,  it 
caon<^  go  to  his  executors,     i  RelFs  Ahr.  727. 

And  the  reafon  why  the  corn  paileth  to  the  donee  as 
appertaining  to  the  foil  when  the  property  of  the  foil  al- 
ters, and  yet  fhall  not  defcend  to  the  heirj  as  appertain- 
ing  to  the  foil  when  the  property  of  the  foil  remains  in 
the  firfl  owner,  is  this :  Becaufe  every  man's  donation 
Jkall  be  taken  mofl  flrongly  againft  himfelf ;  and  there- 
ine  it  fliall  pafs  not  only  the  land  itfelf,  but  the  chattels 
jttiat  belong  to  the  land.  But  no  chattels  can  defcend  to 
Ae  heir,  and  therefore  they  go  to  the  executor.  Gilberft 
Lm9  ef  Evid.  2$0m 

So  if  land  hcfold\  the  corn   growinj^   ihall  go  to 
Ae  purchafer   of'^the  land,  unlefs    fpecudly  excepted* 

A  per- 
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-  -  ,  ^.  .. ,  .  •       v.. -  •  ^  •^  * 

A  perfon  feifcd  in  fre  fows  the  land,  and  ifter  grants 
it  to  ^.  for  life,  remainder  to  J3. ;  i/.  entefv^  and  dies  bcffore 
the  corn  is  fevered :  His  executors  or  adfniniftrators 
fliall  not  have  the  crop,  becaufe  he  was  not  at  any  charge 
orinduflry,  but  j8.  (hall  have  it.     Hs^  132. 

Generally,  the  diftinilion  feemeth  to  be,  where  the 
eftate  is  determined  by  the  zSt  of  the  party  hinkfelf,  and 
where  it  is  determined  by  ^he  a«£l  of  another* 

And  therefore  Littleton  fiith,  if  the  leflee,  being  Unant 
at  wiily  fow  the  land,  and  the  kflbr  after  it  is  fown,  aad 

. before  the  corn  is  ripe,  put  him  out;  yet  the  leflee  ihall 

~4iavt  the  corn,  and  (hall  have  free  entry^egrefs  and  rogfefs, 
to  cut  and  carry  away  the  corn,  becaufe  he  knew  not  at 
what  time  the  leiibr  would  enter  upon  him.  Otherwife 
it  is,  if  tenant  Jbr  years ^  who  knoweth  the  end  of  his  tsrio, 

•  fows  (he  land,  and  his  term  ends  before  the  corn  is  ripe ; 
in  this  cafe,  the  leiTor  or  he  in  the  rcverHon  fliall  hav^  tbe 
corn,  becaufe  the  lefiee  knew  the  certainty  of  his  icrkn 
and  when  it  would  end.     Litt.  fed.  68j 

And  the  reafon  whv  the  tenant  at  will  (hall  have  the 
corn  is,  becaufe  his  efiate  is  uncertain  ;  and  thevefore  left 

'  the  ground  (hould  be  un manured,  which  would  be  hurtrul 

.  to  the  publick*  he  (hall  reap  the  crop  which  he  fewed  in 
peace,  albeit  the  lefibr  doth  determine  his  will   before  it 

'  be  ripe.  And  fo  it  is,  if  he  fet  roots,  or  fow.  hemp,  or 
iskXj  or  any  other  annual  profit ;  if  after  the  fame  be 

'  planted,  the  lefibr  ouft  the  lefTee,  or  if  the  leflee^dieth, 
yct-he  Or  his -executors  (hall  have  that  year's  crop.  But 
if  he  plant  young  fruit  trees,  or  young  oaks,  a(hes,  elms^ 
or  the  like,  or  fow  the  ground  with  acorns ;  there  the 
le(ror  may  put  him  out  notwithftanding,   becaufe  they 

•  wHl  yield  no  prefent  annual  profit.— -And  this  is  .not 
only  proper  to  a  lefiee  at  will,  that  when  the  lefibr  de- 
termines his  will,  the  leiTce  (hall  have  the  corn  fowo  ; 
but  to  every  particular  tenant  that  hath  an  eftate  uncer- 
tain. And  therefore  if  tenanty^r  life  foweth  the  ground, 
and  dieth  ;  his  executors  (hall  have  the -corn  :  for  that  bit 
eftate  was  uncertain,  and  determined  by  the  aA  of  God. 
•—And  the  fame  law  is  of  the  /effie  for  yian  cf  tenant  fwr 
lifim'^o  if  a  man  be  feifed  of  land  11  thi  right  afhh  vnfi^ 
and  foweth  the  ground,  and  he  dieth;  his  executors  (hall 
have  the  corn,  and  if  his  wife  die  before  hrm,  be  (hall 
have  the  corn.  But  if  hufband  and  wife  be  jointenants 
of  the  laiid,  and  the  hu(band  foweth  the  ground,  and  the 
land  furvJveth  to  the  wife ;  it  is  faid  that  (he  (hall  have 
the  corn.-»-*-So  if  a  woman  feifed  in  fee  or  for  life  fows 

••the 
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be  Itni^  and  «theii  -takes  a  hufband,  and  he  dies  before- 
lie  Severance  ;iihe  wife  fliall  have  the  profics,  and  not 
he-executors  of  the  buiband  :  for  the  corn  committed  to 
he  ground  is  a  chattel  real,  which  is  annexed  and  be* 
onpng  Co  the  freehold  ;  and  not  a  chattel  perfonal^  an- 
ir«d  to  the  freehold  and  transferred.  And  therefore  if 
he  hufband  doth  not  difpofe  of  it  during  his  life,  it  be«-' 
(9ag%  to  the  wife  and  not  to  the  hufband.  Sdif  the 

Mftuidc'/ows  the  land,  and  dies  before  feverance;  the^ 
vife  (hall  have  the  third  part  of  the  land  fo  fownfor  her 
bmr  .*  for  (he  (hall  be  in  the  heft  pofieffion  of  her  hu^- 
Mud^- above -the  tkle  of  the  executor;  and  it  would  be 
loAaTonable,  if  her  hufband  had  all  corn  land,  that  (he 
kould  ftay  for  her  fubQRence  for  a  whole  year,  till  the- 
30p  (hoiild  be  renewed.: — If  a  man  feifed  of  lands  in  fee 
latfa  ifliie  a  daughter,  and  dieth,  his  wife  being  gnfietit 
Mlh  a  (oa  I  the  daughter  foweth  the  ground ;  tha  fon  is 
ten  I  jet  the  daughter  (ball  have  the  corn,  becaufe  her 
siait  was  lawful,  and  defeated  by  the  Ikfk  of  God  ;  and  it 
>|eood  (of  the  commonwealth  that  the  ground  be  fown. 
-^Bdtif  the  /f^f  at  will  few  the  ground  with'  corn,  and 
ilicr  he  himfelf  detei^ine  his  will,  and  refuteth  tooccu- 
n  ibt  ground ;  in  that  cafe  the  leflbr  (hall  have  the  corot 
bccaHfe.he  lofeth  his  rent.— And  if  a  woman  that  boldeth 
bod  dmrim  her  wi^iwhoodi  foweth  the  ground,  and  taketh 
ktftMdf  .the  lefior  (hall  have  the  corn,  becaufe  the  de- 
taaioation  of  her  own  eftate  grew  by  her  own  a£l. — But 
■Inc  the  eftate  of  tho  leflee  being  uncertain  is  defeafible 
by  a  title  paramount ;  or  if  the  leafe  determine  by  the  a£t 
w(  the  leflee,  as  by  forfeiture,  condition,  or  the  like  : 
ilerrt  be  that  hath  the  right  paramount,  or  that  cntreth 
III  any  forfeiture  or  the  like,  (hall  have  the  corn* 
lo  if  Ji  JSffiifor  fow  the  ground,  and  fever  the  corn,  and 
kMirlio  itdideifed  re-enter  ;  he  (hall  have  the  corn,  be- 
Qptsech  by. a  former  title  ;  and  (everance  or  re« 
of  the  corn  altereth  not  the  cafe :  for  the  regrets 
lAuation  of  the  freehold  in  him  in  judgment  of 
Mfroai  the  beginning,    i  Injl.  55.   2  InJI.  i)i.    i  RolFs 

"]t.  Generally,  by  the  ecdefiaftical  law,  all  conditions  Devifemrf. 

Sthe  liberty  of  marriage  are  unlawful,  as  being  a  ft"intof«»f- 
t-i)0  the  natural  liberty  of  mankind,  andanhlh-  '"'^' 
fto  the  propagation  of  the  fpecies. 
'4»tf  the  condition  be,  that  the  legatee  marry  accord* 
fagtti  the  appointment,  arbitrament,  or  confent  of  fome 
'4tf  peribo,  this  is  rejeded  as  unlawful-  GodglphifCs  Or^ 

But 
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But  if  the  conditions  are  only  fuch  ts  whereby  our* 

ffiage  b  not  abfoiutely  prohibited,  but  only  in  ptit  re* 

'  ftraincd)  as  in  refpcA  of  time,  place,  or  perfon.;  then 

fuch  conditions  are  not  abfoiutely  to  be  rejefled.     Gm4 

O.  L.  45* 

So  if  the  condition  be,  not  to  marry  before  the  age^ 
twenty  years,  this  condition  is  to  be  performed  ;  other* 
wife,  if  it  is  continued  to  an  unreafonable  length. 

So  if  the  condition  be,  not  to  marry  fuch  a  particular 

Erfon,  or  a  widow,  or  of  one  particular  place,  or  the 
«  (e). 

Generally 


■WM*i 


(m)  The  ecdefiaftical  law  has  borroived  this  do£bine  from  the 
Roman  law,  in  which  the  Lex  Julia  di  M^aritandis  Ordimbms^  in*  • 
ttodnced  by  Aogufttis  %  made  all  conditions  prohibiting  asar* 
liage  voidf  and  conferred  rewards  and  honours  on  thofe  who  had 
nomeroos  ^miUes  of  children.     The  neceffity  of  eaaffing  tin 
law  we  coUeft  from  the  hiftorians  and  fatiriils  to  have  been  a 
fingolar  love  of  celibacy  which  pervaded  the  rich,  who  weie  n«    ' 
dttced  to  remain  unmarried  by  the  refpeA  which  was  paid  them 
by  all  who  wi(hed  to  (hare  their  inheritance.     Petionios  ob- 
ftrytt,  *'  in  this  city  no  one  educates  chHdren.'*  And  in  J*  6rf*' 
Cusg  1 . 6.  we  find  Metellus  Nuroidius  gravely  advifing  his  cona^ 
trymen  to  marry ;  becaufe  '*  though  they  cannot  live  oomlort* 
*'  ably  with  their  wives,  it  is  impoffible  they  flioold  Kve  irichoat 
**  them  entirely,  and  they  (hould  therefore  prefer  their  laftitf 
*<  welfare  to  a  ihort  gratifica:ion.'*     So  |reat  a  cormpma  « 
aaanners  required  the  interference  of  the  legiflature.  It  b  agreed 
that  a  condition  reft  raining  a  perfon  who  had  never  been  mar* 
riedy  from  marriage  generally, ,  was  by  this  law  rendered  void»   i 
and  the  le£:acy  vefted  abfoiutely  ;  but  a  legacy  to  a  widow,  on    i 
KX}ti^\i\on  that  fl}e  JbouU  rcmaim  a  lAndofw,  might  be  claimed  by 
her  if  fhe  married  within  a  year,  fwearing  that  fhe  did  folbrtke 
fake  of  procreating  children  ;  but  after  the  lapfe  of  the  year  (hi 
was  compelled  ^o  give  fecurity  for  the  performance  of  die  coo« 
dition.     This  JufHnian  altered  in  hi«  Code,  6.  38.  2.  At).    < 
permitting  widows  in  fuch  cafes  to  marry,  maritwrmm  Ju9rmm  m*   ^ 
ttrminaiione /preid  I  though  he  changed  his  opinion  in  the  MH   ; 
vels,  and  required  them  in  all  fuch  cafes  to  give  the  ematktm-** 
iioMSf  which  bound  them  to  reftore  the  legacy  if  they  broke  the 
coadition.     AW.  22.  c.  43.     But  though  by  the  law  of  the  Di* 
geft  and  Code,  conditions  prohibitiag  marriage  in  general  were  , 


*  Th!i  law  wai  alfo  called  Jalia  Psp'ta,  P^p'is  PcppSSf  and  lo  die  Gslt 
JaUs  MifetlU  }  which  various  namea  were  protwblv  given  to  dtllvrait  chif* 
ttn  of  tc«    Se«  Cnjat,  Paratit,  im  CtJ.  $.  40.  tnd  Ltga  Atminur,  M^^mi  9 

fit 


t 
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GencrtUy  in  the  temporal  courts,  the  diftin£lion  feem* 
edi  to  have  been,  where  the  legacy  is  devired  over  to  an-^ 
ochcf)  and  where  it  is  not  devifed  over :  in  the  former 
cafe  it  hath  been  held,  that  the  reftraint  (hall  be  good,  to 
as  the  legacy  fliail  not  be  due,  unlefs  the  condition  be  per« 
farmed ;  but  in  the  latter  cafe,  where  there  is  no  devife 
aver,  it  hath  been  held,  that  the  pro^ifo  or  condition  it 
only  in  terrorem,  to  make  the  perTon  careful,  but  not  to 
Meat  the  legacy.     l  Cba.  Ca.  22.     i  Vgrn.  20.     2  Vern. 

«»3*357-W 

Alio 

^■^— — — —  ■  ■        I  I    ■  ■  I  ■      ,1 

let  afide  thus.  Si  non  nupftrit^^Ji  in  'viduitatt  permanfirit^^fi 
waffkrU  liiio/ciL  indigno,'^Jiarhitratu  Titii  nupftritt^^?\inJifiUA 
ptm  in  foit/laii  babtt  non  nupfirit-^^^^Q  familia«^  pater  ejus  nx- 
mam  mme  dmxerii  \  Dig.  ^$,  i*  paj/imi  and  this  chough  the  le*-  . 
gaqr  were  given  over»  thus,  Titio  reJUiuatJi  nuhat ;  Ih.  L  22.  | 
vet  the  foUowing  conditioos  were  allowed,  as  appears  by  the 
iUBC  titk  ;  FUiae  meac  cum  nupferit^^-fi  cum  Titio  nufta  trit,"^ 
wtfm  TstiP  tufueSeio  neque  Mur^vio  nupferitt—fi  AriciM  n$m  nutfttit^ 
-i^Tiiio,  fi  Seimm  ux$rem  dkxerie,'^uxon,^  a  iiherii  impubtrilm» 
m  (doo)  uupferit, — dum  cum  Jilio  meo  erit^-^dum  cum  Jilio  mm 
Cefmt  erit  i  Dig.  32.  t^.  30.  §  5.  And  the  reafon  is,  that  the 
MDUor  in  the  latter  cafes  feems  to  regard  the  care  and  educa* 

of  his  children  rather  than  to  enjoin  perpetual  widowhood  ; 

thoagb  a  condition  rellriftive  of  marriage  generally  was 
U  yet  one  deferring  it  to  a  certain  day,  or  making  it  to  de- 


•Md  00  fome  contingency,  if  not  in  fraud  of  the  law,  was  al« 

vkicds  Dig.  35.  1.  72.  ^  5.  ov//^  the  Com.  of  M.  Pctbier  met 
tmd.  im  Nov.  Ord.  digcfta^  No.  ^^3.  If  thefe  reftraints 
M marriage  were  thought  rcaibnable  in  the  civil  law,  they  muft 

.appear  much  more  fo  in  ours,  which  docs  not  provide  with  equal 
aoadety  againll  improper  and  unequal  marriages ;  efpecially  as 

.. Jkat  cxcelive  love  of  celibacy  has  not  vet  been  experienced  in 
Ail  country,  and  it  has  become  the  policy  of  the  law  to  proted 

^ihi  property  of  young  perfons  till   they  arrive  at  an  age  of 

dfaetioD  which  may  enable  them  to  cake  care  of  it  themfeives. 

Mcverthclefs,  in  Long  v.  Dennis,  4  Bur.  2052.  Lord  Mansfield 

,  mddie  other  judges  agreed,  that  conditions  in  rellraint  of  mar« 

jiy  oaght  to  be  coalUued  with  the  utmoft  rigoar  and  ftriA- 

(*)  See  however  the  cafe  of  Scott  v.  Tjler  poft. ;  and  note,  it 
Imbeco  decided  that  where  thrre  is  an  alternative  gift,  as  lol. 
ayeir  at  all  events  to  a  grand -daughter,  but  if  (he  marries  with 
llisgood  liking  of  trulkcs,  150I.  in  lieu  of  the  annuity,  if  ihe 
\  aarry  without  fuch  confent,  equity  vvUl  not  relieve  fo  as  to  give 
'  Atlarger  portion.  Gillet  v.  if'ray,  1  P.  ffmt.  284.  A  devile 
af  therefidue  has  alfo  bren  holden  rantamount  to  a  devife  over 
af  die  fpccifick  legacy.     Scott  v.  Tjler,  2  Bro.  43 1  •     fiut  where 

the 
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Alio  in  the  tmiponl  courts  a  difiindion  is  made  mhm  ^ 
a  ponion  is  charged  on  tbe  perfonaltT,  and  where  it  11 ' 
charged  on  land.  If  it  it  charged  on  the  perlbnalty,  tbejr 
follow  tbe  rule  of  the  ecciefikftical  court,  which  hath 
jurifdifiion  as  to  the  perfonalcy  ;  but  if  it  is  charged  on 
Und^  of  which  the  eedefi^ftical  court  hadi  nojurifiiic- 
tion,  they  follow  the  rule  of  the  common  law  courtSy 
which  on  non-performance  of  the  condition  wiQ  not  fuf* 
fer  the  portion  to  be  raifed  (j).  In  the  cafe  of  Harv^ 
andi^sn,  Apr.  30,  1737  ;  Sir  Thom<s  Afton  bj  fettle-' 
mer.t  after  marriage  created  a  term  m  iruft  by  .mo^tgf^. 
or  fa!e  to  raife  20C0 1,  for  each  of  his  daughters  portiooSy 
*'  provided  they  marry  with  their  inother's  coofent,.and 
**  if  either  die  before  marrjage  with  furh  confent,  her 
**  portion  to  ceafcy  and  the  liremifles  to  be  difcharged.^ 
'*  and  if  raifed^  then  to  be  paid  to  the  perfon  to  whom 
*^  the  premises  (bou!d  belong:"  and  afterwards  by  wiQ 
creaxed  another  truft  term  to  augment  their  fortunes 
2000 1.  apiece  more,  hut  fnhje^f  t§  the  conditwt  ms  im  tii 
fcttlementj  and  gave  the  refidue  over  and  above  2060K 
apiece  to  his  wife  :  and  by  a  codicil  created  another  trnff 
term  for  the  better  raiting  of  his  daughters  portions.  Sit  [ 
Thomas  died*  leaving  iflue  two  daughters.  One  of  them  . 
married  after  the  age  of  2i»  and  the  other  before  the  age 
of  21,  and  both  of  them  without  the  confent  of  their  mo- , 
ther.  Sir  Jofeph  Jekyl,  mafter  of  the  rolls,  decreed  the . 
portions  to  be  paid.  But  on  appeal  from  this  decree,  the 
lord  chancellor  flardwicke,  aflifted  by  the  two  chief  juf- 
tices  Lee  and  Willcs,  and  the  chief  baron  Comyns,  re* 
verfed  the  decree ;  and  argued,  firft,  that  it  is  the  right 
and  liberty  of  *he  fubje£i,  who  makes  a  voluntary  difpo* 
fition  of  his  own  property,  to  difpofe  of  it  in  what  man* 
ner,  and  upon  what  terms  and  conditions  hepleafeth.  Se-  , 
condly,  that  it  is  an  efiablilhed  maxim  of  law,  that  if  an 
ettatc  in  land,  or  intereft  out  of  the  land,  is  limited  to 
commence  upon  a  condition  precedent,  nothing  can  veft 
or  take  tfte^,  till  the  condition  is  performed.  And  this 
is  fo  firong  and  fo  feitled  a  point,  that  altho'  the  previous 


the  condition  of  marrying  is  annexed,  it  is  neceffary  that  the 
marriage  fiiould  cake  p^ace  10  veft  the  legacy,  although  the  con- 
fent of  particular  pcrfons  fhould  be  difpenfed  with.  Garhu  V. 
Hthon^    I  ji;k.  381.     Atkins  v.  Riccocks^ih.  500. 

(y)  AM^  Or  if  it  be  raifed,  and  ihe  condition  fubfequent  be 
broken,  will  dived  the  eftatc.  \RolL  Ah.  418.  //.  6.  Fry  v.  /*«/• 

aft 
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id  was  at  firft  impoffible  by  the  ^A  of  God,  or  other  ac- 
cident, the  cftate  can  never  veft.  Thirdly,  that  it  if 
moft  agreeable  to  the  rules  of  equity,  to  dire£l  the  execu* 
tion  of  the  truft  according  to  the  intent  of  him  who  ap* 
pointed  the  truft.— It  is  faid,  that  a  truft  is  to  be  con- 
thved  fj^vourably :  and  it  is  true,  it  is  to  be  conftrued 
with  as  mach  advantage  as  may  be  to  malce  good  and  an* 
Twer  the  intent  and  defign  of  the  party,  but  it  is  to  be 
cooftrued  .ftriAly  with  regard  to  the  execution  of  the 
tnift;  and  therefore  it  would  be  a  ftrange  thing,  when 
die  truft  dircAs  the  truftees  to  pay  the  money  at  the  time 
of  the  daughter's  marriage  with  her  mother's  content, 
that  the  court  Ihould  direA  them  to  pay  the  money  before  ^ 

chat  time.     Fourthly,  that  a  reftraint  in  the  preient  cafe 
is  AoC  only  lawful,  but  prudent  and  reafonable ;  and  no     * 
ooii(ei|uence  more  likely  to  enfue  from  it,  than  the  hin- 
Sraoee  of  an  inconfiderate  or  imprudent  marriage.  Compu 
^44.     Caf.Talt.  212.     1  Jit.  361. 

Ti  J  743*  PulUng  and  Reddy.     By  the  lord  chancellor 

Hardwicke:  If  a  legacy  be  given  tq  a  woman  upon  this 

cwidition,  that  Ihe   marry  with  the  content  of  a  third 

fcrioby   and  there  be  no  devife  over  in.  cafe  (he  marry 

without  fuch  content ;  this  is  only  to  be  confidered  in 

Ifmrim  ^  but  if  there  be  a  devife  over,  then  it  (hall  go  to 

.vhiDiD'  it  is  fo  devifed  over.     This  rule  is  taken  from  the 

jjjMl  laWs  ^  ^^'^  court  hath  a  concurrent  jurifdidion  as 

jplpKacies.    But  if  a  portion  be  to  arife  out  of  land,  and 

Sfim  is  00  devife  over,  in  that  cafe  (he  (hall  not  have  it, 

lijst  It  (ball  go  to  the  heir  ;  for  the  fpiritual  court  hath  no 

[^■riHiSipn  as  to  lands.     There  may  be  fome  doubt  (he 

laid)  where  money  is  given  to   be   laid   out  in  lands. 

May  5,  1746*  Rejnijh  and  Martin.     Elizabeth  Philips 

her  will  devifed  her  real  eftate  to  her  daughter  Martha 

ber  heirs  for  ever;  and  then  fays,  ^<  if  my  daughter 

Idary  marry  with  the  content  of  the  truftees  (therein 

C'dcutarly  named)  or  the  major  part  of  them,  (igni- 
I  in  writing  before  tu$h  marriage  had,  then  and  not 
oihrrwile  I  give  and  devife  to  my  faid  daughter  Mary 
Ae  fum  of  800 1. :"    And  after  comes  a  claute,  <*  And 
I  do  hereby  charge  all  my  aforetaid  real  eftate  with  all 
mj  debu  of  all  kind,  and  with  all  my  legacies."     The 
died,  leaving  iflue  the  taid  two  daughters  Martha 
hl^ijm     Mary  married  Thomas  Reynifh   the  plain- 
Uritbout  the  content  of  the  truftees.     And  the  bill 
.  brought  by  Thomas  Reyni(h,  as  reprctentative  and 
Vol.  IV.     .  N  admi- 


I 
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adminiftrator  of  Mary  hit  wife,  for  an  account  of  the 
perfonai  cftate,  and  that  the  fame  might  be  applied  in 
payment  of  the  faid  legacy  of  800  h  ;  and  in  cafe  the  per- 
fonai eftate  fhould  not  be  fufficient,  that  then  the  real 
eftate,  or  fo  much  thereof  as  will  make  good  the  deft* 
ciency,  might  be  fold,  and  the  money  arifing  therefrom 
applied  for  that  purpofe.     This  cafe  coming  on  to  be 
heard  at  the  rolls,  the  perfonai  eftate  not  being  fufficient, 
Fortefcue  mafter  of  the  rolls  decreed  the  real  eftate  to 
be  fold  for  payment  of  the  legacy.     The  defendants  ap- 
pealed from  the  decree,  and  the  caufe  now  ftandiog  for 
judgment,  lord  Hardwicke  delivered  his  opinion  to  the 
following  efFe£): :  Firft,  I  will   confider  this  as  if  it  had 
been  a  mere  perfonai  legacy,  and  payable  out  of  the  per- 
fonai eftate.     Secondly,  I  will  confider  it  as  if  it  had 
been  charged  on  the  real  eftate  originally.     As  to  the  firftt 
I  apprehend,  that  taking  this  as  a  mere  perfonai  legacy, 
the  plaintiff^  by  the  rules  of  the  civil  and  eccleiiwical 
Iaw»  and  which  have  been  confiantly  adhered  to  in  this 
court,  will  be  intitled  to  the  legacy  ;  for  it  is  an  efta-« 
bliftied'  rule  in  the  civil  law,  and  has  long  been  the  doc- 
trine of  this  court,  that  where  a  perfonai  legacy  is  given 
to  a  child  on  condition  of  marrying  with  confent,  thiris 
not  looked  on  as  a  condition  annexed  to  theleEacy^.butaa 
a  declaration  of  the  ie&dior  in  ierrorem :  And  indeed  the 
civil  law  makes  fuch  conditions  void,  notwithftanding  the 
legacy  be  given  oyer,  but  that  has  not  been  received  k>  in 
this  court ;  but  whenever  the  legacy  is  given  over  ftr 
breach  of  the  condition,  the  gift  over  fliall  take  place 
upon  this  foundation,  becaufe  it  thereby  appears  ctearit 
that  the  perfon  to  whom  it  was  given  over,  was  in  the 
mind  and  contemplation  of  the  teft^tor  at  the  time  qf 
making  his  will ;  but  in  the  prefent  cafe  there  is  no  fnch 
gift  over.     The  fecopd  confideration  is,  yfhnt  the  confe- 
quence  will  be,  taking  this  legacy  as  a  charge  originall/ 
laid  upon  the  lands,  and  not  merely  perfonai,    in  the 
will  it  is  firft  of  all  a  perfonai  legacy,  ifliiing  out  of  per* 
fonal  eftate  ;  but  then  the  teftatrix  afterwards,  at  the.clofe 
of  her  will,  charges  all  her  real  eftate  with  ail  her  debet 
and  legacies.     If  it  had  been  originally  charged  upon  the 
land,  and  given  upon  the  condition  before  mentioned.  It 
could  not  have  been  contended  that  the  plaintiff  could  haia 
recc>«'ered  it  after  breach  of  the  condition  ;  and  indeed  k. 
would  be  contrary  to  the  rule  of  the  common  law  (to  de>| 
cree  for  the  plaintiff)  which  alwavs  favours  the  beirfaiidj 
contrary  to  the  determination  in  Harvey  and  Aihtout 
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the  dilFerence  taken  there  is,  that  this  court  folloves  the 
rule  of  the  civil  law,  becaufe  that  was  the  original  jurif* 
difiion  for  the  recovery  of  perfonal  legacies ;  but  when« 
ever  land  is  in  queftion,  or  to  be  afFeSed,  this  court  fol- 
lowetb  the  rule  of  the  common  law ;  and  in  all  cafes, 
whereof  this  court  takes  cognizance  of  fuit,  where  the 
original  jurifdidion  arifes  in  another  court,  the  rule  of 
this  court  is  always  to  follow  the  law  of  that  other  court  ^ 
for  if  this  court  did  not  purfue  that  rule,  there  would  be 
different  remedies  in  different  courts,  which  would  create 
great  inconvenience,  and  the  rule  of  right  in  different 
courts  would  be  different.     But  though  this  be  fo  in  the 
cafe  of  a  perfonal  legacy,  it  is  not  fo  in  regard  to  lands 
afieAcd  or  charged  with  legacies,  becaufe  the  property  of 
land  muft  be  governed  by  the  law  of  England ;  and  where 
it  is  a  legacy  charged  upon  land,  Jt  muft  have  the  fame 
confideration  as  a  devife  of  the  land  itfelf  would  have 
had.     And  I  am  of  opinion,  if  this  cafe  ftood  as  an  ori- 
ginal charge  upon  land,  the  plaintiff  could  have  no  right 
to  demand  it.     But  this  being  an  original  perfonal  legacy^ 
the  plaintiff  is  intitled  to  have  an  account  of  the  perfonal 
cftate  of  the  teftatrix,  but  not  of  her  real  eftate.     But  as 
the  perfonal  eftate   may  be  exhaufted   by  the  payment 
of  debet  and  legacies,  the  next  queftion  will  be,  whether 
tUt  court  cannot  marfhal  the  allets  in  fuch  a  manner, 
M  CO  give  the  plaintiff  a  remedy  out  of  the  real  eftate  : 
And  as  the  real  eftate  is  exprefsly  charged  with  the  pay- 
ment of  all  debts  and  legacies,  and  this  legacy,  by  the 
event  which  has  happened,  falls  out  to  be  a  charge  upon 
the  perfonaliy  only ;  I  am  of  opinion,  that  the  plaintiff 
ought  toftand  in  the  place  of  fuch  creditors  or  legatees  as 
have  received  a  fatisfadion  out  of  the  perfonal  aflets  : 
And  to  order  it  fo,  is  the  conftant  rule  and  pradice  of  thi^ 
court.     3  Aik.  330.     I  WilfoTii  I  Tfi. 

In  the  cafe  gt  Needham  and  Vernon^  25  C.  2.  Lands  ^ 
were  devifed  in  truft  for  raifing  portions  for  daughters, 
payable  upon  their  marriages  with  confent  of  the  tiuftees  ; 
hot  if  they  married  without  confent,  then  to  remain  over 
to  another.  The  daughters  were  old,  and  never  intended 
Co  narry,  but  to  lay  out  their  portions  in  a  purchafe  of 
annuities  for  their  lives.  And  it  was  held  that  they  ihould 
have  their  portions  immediately,  upon  giving  fecuricy  to 
indemnify  againft  the  perfons  to  whom  the  portions  were 

devifed  over. And  the  like  hath  been  decreed,  upon 

giving  fecurity    to  refund,   if  the  condition   (hould   be 
Eiroken.     i  Jbr.  £q.  Cuf.  in. 

^         N  a  [U 
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H"  ^^'''  y.TyUry  2  Br$,  431.  the  teftator  Richard  Kee 
direded  bis  tiruftecs  to  purchtfe  io,oool.  South-Sea  an* 
ituities,  and  willed  that  one  moiety  of  that  ftock  (houid  be 
transferred  to  hit  god^daughter  Margaret  Chriftiana  Tyler, 
of  whom  he  was  the  putative  father^  at  her  age  of  21 
}^rS)  if  (he  (bould  then  be  unmarried,  and  the  other  moietj 
at  her  age  of  25  years,  if  (he  fhould  then  alfo  be  uonar- 
ried  ;  but  in  cafe  fhe  (hould' marry  before  21  wUbt^fmi 
if  hir  mothtr^  he  di reded  certain  fettlcments  to  be  made, 
and  in  cafe  (he  fliould  die  before  25  unmarried,  he  gave 
die  10,000  !•  to  the  mother,  whom  he  alfo  made  reliduary 
legatee.  The  daughter,  who  bad  other  property  given 
'  Ker  by  the  will,  married  under  21  againft  the  confent  of 
her  mother,  who  entered  into  trade  and  became  a  bank- 
rupt ;  and  the  queftion  was  between  the  daughter  and  the 
affignees  of  the  mother.  Per  lord  Thurlowe  C.  after  full 
argument :  *^  An  injunction  to  afk  confent  is  lawful,  ai 
not  reftraining  marriage  general^ ;  a  condition  that  a 
widow  (hall  not  marry  is  not  unlawfuL  An  annuity 
during  widowhood ;  a  c6ndition  to  marry  or  not  marry 
Titius  is  good  (z).  A  condition  prefcribikig  due  ceremo- 
nies and  place  or  marriage  is  good  ;  ftill  more  ia  a  con- 
dition  good  which  only  limits  the  time  to  ti,  or  any 
Other  reafonable  age,  provided  It  be  not  ufed  evaiivriy  as  a 
cover  intending  to  reftrain  marriage  generally.  And  it  ii 
agreed  on  all  hands,  that  (however  reftridive  of  marriage) 
When  the  legacy  is  given  over  to  other  ufes,  the  ttftacor 
feall  be  deemed  to  regard  thofe  ufes.  i  amof  opinioo^that 
the  daughter  having  married  at  eighteen^  improirideiNiy 
(as  far  as  appears)  and  againft  tke  anxious  eoi^t  of  dM 
mother,  never  came  under  the  defcriptian  to  #hich  tht 
gift  of  the  10,000 1.  South-Sea  annuities  was  atudied ;  it 
is  therefore  void,  and  part  of  the  reiidue)  and  bdoogs  to 
the  affienees  of  the  mother.''] 
CoiMiitioa  B«t  j2.  If  a  legacy  be  given  on  eondition  not  to  difpvtetbe 
^Ihrc^rtl^    will,  and  the  legatee  commenceth  a  fuit  whereby  he  M- 

putes  the  validity  of  the  will,  yet  this  is  no  forfeiture  of 
the  legacy,  if  there  was  probable  caufe  of  contefling  if* 
3  Bac.  Air.  470. 

And  even  altho'  there  be  no  probable  caufe  1  yet  whert 
a  legatee,  or  other  perfon  intereftedj  hath  a  right  to  M 
the  will  proved  in  folemn  form^  bis  making  ufe  of  tbit 
fight  cannot  (as  it  feemeth)  be  deemed  a 


(s)  S/oHt  V.  Thetdt  a  Bf^  €43  •     ■ . 
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E.  1724.  Nutt  and  Burrel.  The  teftator  gives  Co  B.  a 
kgacy,  on  pain  uf  forfeiture  of  it,  in  cafe  he  ihould  give 
his  wife  (whom  he  made  executrix)  any  trouble  in  rela* 
tion  to  his  eftate.  B.  brings  a  bill  againft  the  wife,  for 
which  there  was  very  little  colour,  and  aoiongft  other 
things  demands  hii  legacy.  'I  he  chancellor  was  of  opi« 
oion  that  the  fuit  was  very  frivolous,  but  would  not  de* 
dare  the  legacy  forfeited.     Cha.  Ca.  King^  f . 

Bat  in  the  cafe  of  CUavtr  and  Spuriing^  T.  1729.  A 
p^fon  by  his  will  gives  a  legacy  to  his  daughter,  provided 
that  if  (be  or  her  hu(b  md  refufe  to  give  a  releafe,  or  put 
the  executor  to  any  trouble,  the  fame  fluiJl  go  ovtr  to  bit 
ffirtcbiUren.  The  daughter  and  her  hufband  (being 
within  the  cuftom  of  the  city  of  London)  fue  for  her  or« 
phanage  part.  Decreed,  that  the  legacy  was  forfeited  ;  for 
however  it  might  have  been  conftrued  to  be  intended  only 
in  tfrrargm^  yet  being  devifed  over,  and  by  that  means  a 
right  to  this  legacy  being  veiled  in  a  third  perfon,  a  court 
ot  equity  could  not  deveft  it  or  call  it  back  again.  2  /^/fur 

mu.  528- 

//•  1710.  ff^eU  and  ff^M.  l*he  father  gave  a  legacy 
of  40 1,  to  his  fon,  upon  condition  that  he  (houid  not 
difturb  the  truftees.  They  applied  to  the  court  for  aa 
eaecution  of  the  truft,  and  that  he  might  either  join  with 
tbem  to  a  fale,  or  lofe  the  legacy.  And  it  "was  decreed 
acoordiiigly,  by  Harcourt  lord  chancellor,  i  P.  fHH* 
Ijb*  ^But  Mr.  Coxe,  in  his  note  to  this  cafe,  obferves, 
tut  fuch  conditions  are  confidered  to  be  merely  in  //r- 
rmrgmf  and  therefore  void,  unlefs  the  legacy  be  given  over, 
as  ID  Omvir  v.  Spurling.] 

33.  It  it  faid  by  fome,  that  if  land  be  devifed  to  one, 
and  after  in  the  fame  will  to  another,  they  ftiall  take  it  as  J*?*"**  ^^"^^•^ 
Jobt  tenants.     Gilb.  159. 

Bill  by  lord  Coke,  the  laft  devife  talceth  place ;  the  fame 
fcciog  for  fo  much  a  countermand  of  the  former  part  of 
will.  And  of  this  opinion  was  lord  fiardwicke  in  the 
of  Xllricb  and  Litchfield  above  mentioned,  tbo'  (he 
Hd)  the  later  opinions  have  taken  it  otherwife.  i  Inft. 
112.     2  Atk.  372. 

But  as  to  thrs,  it  feemeth  that  no  certain  rule  can  be 
Jnd  down  ;  but  the  determination  will  vary  according  to 
As  particular  circumftances  in  each  will*  2  Atk.  374.  {a) 

34-  A 
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[«)  If  a  teftator  give  a  pecuniary  legacy  to  J.  by  his  will, 
ill  a  codicil  aifo  give  the  fame  A  a  pecuniary  legacy,  the 
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Thinpvhkbt      ^^  A  devife  by  one  joint  tenant  of  land  devirabki 

•dicr.  ftranger,  is  not  good ;  But  if  luch  devifor  doth  Rirvive  all 

hit  companions*  then  fuch  devife  is  good.     Peri.  219. 

Alfo  a  man  cannot  bequeath  by  will  any  of  thofe  goods 
or  chattels  which  he  hath  jointly  with  another,  tho*  bj 
m£k  in  his  lifetime  he  might  difpofe  of  his  part;  if  he 
bequeath  his  portion  thereof  to  a  third  perfon,  the  legacy 
IS  void,  and  the  furvivor  fhall  have  the  whole,  notwith- 
ftanding  the  will.  But  joint  merchants  are  to  be  excepcci 
out  of  this  rule ;  for  the  wares,  merchandizes,  debts,  or 
duties  which  they  have  as  joint  merchants  or  partners, 
fliall  not  furvive,  but  fhall  go  to  the  oxecutor  of  him  that 
die' ;  and  this  by  the  law  of  merchants.  Law  §/  Te/I. 
188. 

And  by  the  cuftom  of  the  city  of  Iiondon,  he  which 
holdcth  tenements  in  London  jointly  with  others,  may 
dtvife  that  which  belongeth  to  him,  wittiout  any  other  fe- 
ver an  cc.     Privilege  Lond»  145. 
la  vhfi  csfef  1         35.  Generally,  If  the  legatory  die  hefore  the  legacy  be  iuiy 
Ugry  CiiU  be     ^^  ^^^^^  ,-,  gxtnguijhed.     infomuch  that  if  the  teftator  bj 
^  '^^  *       bis  lall  will  do  bequeath  his  lands  and  tenements  to  a  man 
and  his  heirs  i  yet  if  fuch  perfon  die  before  the  teftator, 
the  devife  is  merely  void,  and  bis  heirs  cannot  recover  the 
land  by  force  of  the  will ;  becaufe  the  devifee  was  not  in 
being  when  the  will  ibould  take  efFed;  and  the  word 
heirs  in  this  cafe  ir  not  a  defignation  of  the  perfon  who 
iball  take,  but  a  limitation  of  the  eftate  -,  for  if  it  was  a 
defcriptiop  of  the  perfon,  then  his  widow  would  be  en- 
dowed.    PletuJ.  345.      Swift.  35,  560.     Law  ofTeJt^ 

>■■■  ■'  IMi.  ■■■■■■■  ■■.  ■ 

•  kgatec  is  entitled  to  both  fums,  except  t  contrary  intenbOD  caa 

be  coUtdled  from  the  will ;  but  if  the  fame  fpecific  thingi  as  t 
borfe  or  diamond,  be  twice  given  to  the  fj^me  perfon,  it  caaaot 
from  its  nature  be  doubled.     Ridgts  v.  Morrifin^  1  Br^,  589. 
Hoelty  V.  Motion i  ib,  39c,  njjith  the  authoritUs  there  cited.     If  tte 
fame  fum  of  money  be  twice  given  to  the  fame  perfoo  in  one 
l^ritiDe,  the  prefumpuon  is  that  one  legacy  only  was  ioteoded. 
And  where,  in  different  codicils  to  a  will,  legacies  have  bera  ttf 
pcatcd  in  fuch  a  manner  as  to  ihew  that  the  codicils  were  meant 
as  fubnitutioQS  for  one  another,  the  legatee  has  been  decreed 
%Q  take  under  the  laA  only.     But  this  being  a  queftion  of  pre- 
(upied  intention,    parol   evidence  has  been  admitted  to  prove 
the  contrary.   J>uke  tfSt.  Alban*$  v.  Mifs  BeauiUrk^  2  Atk.  636. 
QmfteH  V.  Kainar^  1  Bro.  iju    Cote  v.  Bejd.  2  Bro.  5^1. 
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And  lb  it  is»  if  the  devifee  of  a  copyhold  die  before  the 
devifor ;  notwithftanding  the  furrender  by  the  devUbr  of 
ibecopyhqld  to  the  ufe  of  his  will.     Sir,  445. 

And  fo  alfo  it  is,  if  the  legatee  lives  as  long  as  the  tef- 
tator,  but  doth  not  furvive  him  ;  for  they  may  both  die 
at  one  inftant,  as  in  a  ftorm  at  Tea  they  may  both  be 
drowned  together,  or  by  the  falling  of  a  houfe  may  both 
be  killed  at  once :  but  if  the  legatee  ovei'live  the  teftator^ 
even  tho'  it  be  but  for  a  moment,  the  legacy  is  due,  and 
nay  be  recovered  by  the  executors  or  adminiftrators  of  the 
legatee.    Law  9fTi/l.  2^1  • 

M.  6  An.  Smll  and  Dee.  The  teftator  bequeathed  bjr 
his  will  in  thefe  words ;  I  give  lool.  apiece  to  the  two 
children  of  J*  5.  af  the  end  of  ten  years  after  my  deceafe. 
The  children  died  within  the  ten  years.  And  by  Cowper 
lord  chancellor.  This  is  a'lapfed  legacy,  and  (hall  not  go 
to  the  executors  of  the  children :  For  the  diverfity  is^ 
where  the  bequeft  is  to  take  efii^  at  a  future  time,  and 
where  the  payment  is  to  be  made  at  a  future  time : 
Whefever  the  time  is  annexed  to  the  legacy  itfelf^  and 
not  to  the  payment  of  it ;  if  the  legatee  dies  before  the 
time  of  payment)  it  is  a  lapfed  legacy  in  that  cafe.    2  Salk, 

415- 

T.  1721*  Bagwell  and  Dry.     The  teftator,  amongft 

other  things,  bequeathed  the  furplus  of  his  perfonal  eftate 

onto  four  perfons  equally  to  be  .divided  among  them,  (hare 

ind  fhare  alike ;  and  made  A.  B.  his  executor  in  truft. 

O119  of  the  four  refiduary  legatees  died  in  the  life  of  the 

teftator.    After  which,  the  teftator  died.    And  the  queftion 

being,  to  whom  the  fourth  part  devifed  to  the  refiduary 

legatee  who  died  in  the  life  of  the  teftator  belonged ;  the 

lord  chancellor,  after  time  taken  to  confider  of  it,  delivered 

kb  opinion,  that  the  teftator  having  devifea  his  refiduum 

in  fourths,  and  one  of  the  refiduary  legatees  dying  in  his 

lifecime,  the  devife  of  that  fourth  part  became  void,  and 

was  as  fo  much  of  the  teftator 's  eftate  undifpofed  of  by 

•  die  will ;  that  it  could  not  go  to  the  furviving  legatees, 

;kecaufe  each  of  them  had  but  a  fourth  part  devifed  to  him 

IB  common,  and  the  death  of  the  fourth  refiduary  legatee 

CoaU  not  avail  them,  as  it  would  have  done  had  they 

.  keen  all  joint  tenants,  for  then  the  fhare  of  the  legatee 
Mng  in  the  lifetime  of  the  teftator  would  have  gone  to 
■e.  nirvivors ;  but  here  the  refiduum  being  devifed  in 
conmen,  it  was  the  fame  as  if  the  fourth  part  bad  been 
deviled  to  each  of  the  four,  which  could  not  be  increafed 
If  the  death  of  any  of  them.    This  ibare  fhall  not  go  to 

N4  the 
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Ae  executor,  he  being  bui  a  bare  executor  in  tmft  |  and 
confequentiy  it  belongs  to  the  teftator's  next  of  kin  se- 
cording  to  the  ftarute  of  diftribution  ;  and  as  to  tbiSa  the 
executor  is  a  truftce  for  fuch  next  of  kin.  i  P.  fHH. 
700. 

Jlf.  2  G>  2.  Pagi  and  Page.  A  perfon  devifech  to  hia 
fix  relations,  all  his  lands  and  all  his  perfonal  cftate,  in 
Cruft  to  perform  his  will,  and  after  all  thefe  things  dif> 
charged,  direAed  that  the  remainder  (hould  be  equally 
,  divided  amongft  them,  fliare  and  (hare.alike^  and  madie 
his  fald  fix  relations  executors.  One  of  the  fix  legatees 
died,  and  then  the  teftator  died.  The  queftion  was, 
whether,  the  (hare  of  that  legatee  who  died  in  the  lifetime 
of  Che  teftator  fhould  go  to  the  furviving  legatees,  as  patfC 
of  the  reiiduun  ;  or  whether  in  this  cafe  it  (hould  go  to 
the  next  of  kin  of  the  tetlator,  or  fo  much  of  his  eftate 
nndifpofed  of.  It  was  argued,  that  where  there  is  a 
lapfed  legacy,  it  falls  into  the  refiduum  of  the  perfonal 
eftate  generally  ;  but  here  a  part  of  the  refiduum  itfelf 

t  is  a  lapfed  legacy,  and  confequentiy  undifpofed  of,  and 
ought  to  go  to  the  next  of  k;n  of  the  teftator.  For 
the  executors  are  to  t^ke  nothing  as  executors,  but  as 
refiduary  legatees.  And  one  of  the  legatees  dying  in  the 
lifetime  of  the  teftator,  his  ihare  milft  go  according  to 
the  flatute  of  diftrib'utions,  as  undifpofed  of.  And  fo  it 
was  decreed.     Sir,  820. 

JIf.  1705.  Elliot  and  Davenport.  The  teftator  by  his 
will  reciting,  that  B.  owed  him  400 1.  gave  and  bequeathed 
the  fame  to  him,  provided  that  out  of  it  he  paid  feveral 
particular  fums  in  the  will  mentioned,  to  his  wife  and 
children,  and  the  refidue  he  freely  and  abfolutely  gave 
liim,  and  required  his  exetutor,  immediately  on  his  death, 
to  deliver  up  the  fecurity,  and  not  to  meddle  with  the 
debt,  but  to  give  fuch  releafe  as  B.  his  executors  or  ad- 
miniftrators  (hould  require.  B,  died  in  the  lifetime  of  the 
teftator.  It  was  held,  that  the  money  directed  to  be  paid 
to  the  wife  and  children  was  well  devifed  ;  but  as  to  die 
refidue  devifed  to  the  debtor  himfelf,  it  was  a  lapfed  le- 
gacy, he  dying  in  the  lifetime  of  the  teftator;  but  it  was 

.  admitted,  that  if  the  teftator  had  faid,  Iferpvefiub  m'iek^ 
or  that  my  executor  (haJl  not  demand  it,  or  (nail  releafe 
it,  that  would  have  been  a  good  difcharge  of  the  debt  tbo' 
the  debtor  had  died  in  the  lifetime  of  the  teftatori  2  Vern* 

521.    1  P.  mu.  83. 

T.  173K  //  tiling  and  Baine*  The  teftator  devifed  by 
his  will  200 1*  apiece  to  his  children,  payable  %X  ^eir  re* 

7  fpedive 
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fytSd^t  ages  of  twenty-one;  and  if  any  of  them  died  be- 
foie  tweDty*one,  then  the  legacy  given  to  the  perfbn  fo 
dying  to  go  to  the  furviving  children.  One  of  the  children, 
died  in  the  teftator's  lifetime.  And  the  queftibn  wat, 
wbether  the  legacy  (hoald  go  to  the  furviving  dfildreii, 
or  fhould  be  a  lapfed  legacy,  and  fink  into  the  furplus. 
By  the  court ;  The  rule  is  true,  that  where  the  legatee 
fies  in  the  life  of  the  teftator,  his  legacy  UpkSy  that  if, 
it  lapfes  as  to  the  legatee  fo  dying }  but  in  this  cafe  the 
legacy   is  well  devtfed  over   to  the  furviving  children. 

%p.miL  114. 

Devife  of  a  legacy  to  a  perfon  and  his  afligns  ;  the  le- 
gatee died  before  it  w.:s  paid  :  adjudged,  that  his  admini* 
Kiator  (hall   have  it  as  affignee  in  law.     i  RoWs  Abr* 

Where  th^  ligtify  i^  conditional^  the  legacy  is  not  duCf  until 
thc$n£titm  ii  perfonmJ :  And  therefore  if  the  legatee  die 
before  the  condition  is  performed^  the  legacy  is  extin* 
gniflied  ;  except  in  fome  few  cafes.     Law  of  Ttfi-  231*^ 

If  a  legacy  be  given  to  a  child,  payable  at  Kis  age  of 
twenty-one  years,  and  the  child  dies  before  he  attain  that 
age :  tbo*  the  adminiftrator  of  the  child  is  intitled  to  the 
legacy,  yet  he  (hall  not  have  it  till  fuch  time  as  the 
cUM,  if  be  had  lived,  would  have  attained  his  age  of 
twenty-one  years.     2  Ytm.  199.     i  P.  Will.  478. 

But  if  a  legacy  be  devifed  to  a  child  payable  at  his  age 
of  twenty- one  years,  and  if  he  dies  before  that  age,  then 
the  legacy  to  go  over  to  another  ;  in  this  cafe  if  the  child 
dies  before  he  attains  the  age  of  twenty-one,  the  fecond 
legatee  fliall  have  the  legacy  immediately.  2  Vtm,  283. 
a  P.  Will.  478.      Viner^  Devife,  G.  d.  35.  {Latnufy  v. 


U)  lo  general  where  a  fum  of  money  or  refidae  of  perfonalty 
it  Doqueathed  to  ji,  for  life,  and  then,  or  if  he  die  without  iifue, 
or  Burry,  in  whole  or  in  part  to  B. ;  B.*i  legacy  is  conlidered 
ai  a  veiled  remainder  and  tranfmiffible  if  he  iurvive  the  te(hi« 
Cor^  althoagh  he  die  in  the  lifetime  of  A.  PUhwy  v.  Elkin^ 
I  Wms^  563.  Atkinfon  v.  Faia^  l  Br:  91.  Barnes  v.  AUen^  />• 
i8j.  G§d*wm  V.  MumJay,  ib,  191.  Momkboufe  v.  Ht/mijb.  298. 
Jtt,  Gem.  V.  CrifptUt  ib,  386.  De*vifine  a/.  Melk,  ib  537.  />««• 
^  V.  HenjMSf  Amb.  276.  £.  of  Saiijbury  v.  Lambf,  ib.  38 v  ^eM» 
jem  V.  Mmddijon,  a  Bro.  75.  And  if  fuch  be  the  conllrudion  of 
the  wiU,  the  court  will  fecare  the  fund,  and  order  the  produce 
to  be  p^  accordingly.  Green  v.  Pigot^  1  Br:  103.  Billings  v. 
imuim,  sb.  393,  Nowlan  v.  NtJligan,  ib.  489.  Jtifra,  Payment  ef 
l^aciei,^. 

So 
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So  if  a  Icga^  be  gifca  to  aa  in&ot,  to  be  paid  at  hit 
9gt  flf  Cventy-ooe  jears,  and  the  caecuusn  to  pay  inCereft 
far  ic  until  ic  becoaies  pajable :  if  the  infaat  dies  before 
Cvefltj-ooe,  it  is  (f  je  prefeady  to  tht  executor  or  admi« 
■iimor  of  the  infust :  but  if  oo  intereft  was  to  be  paid 
for  it,  then  i:  lha!I  not  be  paid  until  foch  tioie  »  the  iiu 
but  wcuki  have  come  to  twenty 'Ooe  in  caie  he  had  liYcd  ; 
becaafe  there  it  is  a  beoefic  the  tcftator  incmdcd  to  the 
cxecBtor  by  jceeping  it  in  his  hands ;  but  in  the  other 
dfe  it  would  be  nose,  when  intereft  was  jnyablc* 
s  Fnem.  64- 

So  where  the  ttftatcr  bequeathed  to  an  infant  loool* 
payable  at  tyrenty-ooe  ;  and  in  the  mean  time  the  infint 
to  have  the  yearly  fum  of  20!.,  not  amounting  to  the  in- 
tereft of  the  legacy  given  him.  The  inFint  died  before 
twenty-one.  it  was  held  by  Raymond  chief  joftice,  J^^f^ 
Bufter  of  the  rolls,  and  Eyre  chief  jaftice,  that  the  exe* 
cutors  of  the  infant  Ciould  wait  for  their  ltg^cJ^  till  fach 
time  as  the  infant,  had  he  lired,  would  have  been  twenty- 
one  ;  it  being  unreafonable  that  the  executors  of  the  in- 
fant, ftanding  in  his  place,  ihould  be  in  a  better  cafe  than 
the  infant  bimfelf  would  ha?e  been,  had  he  been  living} 
and  it  was  to  be  prefumed,  that  the  teftator  had  made  a 
computation  of  his  eftate,  and  coofidered  when  the  fame 
would  bear  and  allow  of  the  payment  of  this  legacy  ;  and 
that  no  reafon  could  be  given,  why  an  uncertain  accident 
Ihould  accelerate  the  payment  of  this  legacy  before  the 
time,  which  was  at  firft  intended  for  that  purpofe.  2  P* 
fTsJL  335.  [Chefler  v.  Painter  (r).] 

Generally,  it  is  to  be  confidered,  whether  the  time  be 
joined  to  the  fuhftanct  of  the  legacy ».  or  to  the  faymmi  : 
If  it  be  joined  to  ih^  fubjlance  of  the  legacy,  and  thie  lega- 
tee dies  before  the  day,  the  legacy  is  gone ;  as  if  the  tef* 
tator  gives  to  5.  100 1,  when  he  cometh  to  the  age  of  twen- 
ty-one years,  and  B.  dieth  before,  the  legacy  will  not  go 
to  his  executors  or  adminiftrators :  But  if  the  day  be  joiiied 


(r)  Jo/efb  Smtb  gave  all  his  perfonal  eftate  to  his  wifo  upon 
the  following  confiderations,  inter  aim  that  at  the  deceafe  of  Us 
faid  wife,  or  if  ihe  ihould  marry  agaia,  500 1.  be  paid  to  his 
lifter  Sarah  Smith  out  of  the  aforefaid  eftate  within  Sx  montha 
afcrr  her  deceafe  or  marriage.  Sarah  Smith  died,  living  the 
wife>  and  the  court  of  exchequer  held  that  the  legacy  was  not 
given  till  after  the  wife's  death  or  fecond  marriage,  and  there* 
fore  lapfed.    Norrii  v.  Huthwaite.  i  Bn^  iSa. 
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to  the  paymittt  of  the  legacy,  the  executors  or  admint- 
ftrators  of  the  legatee  (hairhave  the  legacy,  tho*  the  lega- 
tee die  before  the  day ;  as  if  the  teftator  bequeath  loo  1.  to 
B.  and  wills  that  it  {hull  be  paid  to  B.  when  he  attams  the 
age  of  twenty-one  years,  yet  his  executors  or  adminiftra- 
tors  may  recover  the  legacy  when  the  time  is  expired  that 
B.  ihould  have  attained  that  age  if  he  had  lived.  Law§f 
Tip.  2329  233. 

And  this  is  agreeable  to  the  rule  of  the  civil  law,  whidi 
is,  that  if  a  legacy  be  deviled  to  one  generally,  to  be 
paid  or  payable  at  the  age  of  twenty«one,  or  any  other 
ag^  ;  yet  this  is  fuch  an  intereft  veiled  in  the  legatee,  that 
bis  executor  or  adminiftrntor  may  fne  for  and  recover  it  s 
for  it  is  diHium  in  prafenti^  tho'  felvendum  in  futuroy  the 
time  being  annexed  to  the  paymei.t,  and  not  to  the  legacy 
Melf  ^  So  if  the  legacy  is  made  to  carry  intereft  \    tho'  the 
words  U  he  paid,  or  payable  be  omitted,  it  (hall  be  an  in* 
tereft  vefted.     But  if  a  legacy  be  devifed  to  one  at  twenty* 
one,  or  f^or  when  he  Ihall  atuin  the  age  of  twenty-one, 
and  the  legatee  dies  before  he  attains  that  age,  the  legacy 
irlapled.    But  where  the  legacy  is  to  arife  out  of  a  real 
cftate  ;  this,  by  the  better  authorities,  (hall  not  go  to  the 
ffcprefeotative  of  the  legatee,  but  (hall  fink  in  the  inbe- 
fiance  for  the  benefit  of  the  heir,  as  much  as  if  it  was  a 
portion  provided  by  a  marriage  fettlement.     But  when  the 
imcy  is  to  be  paid  out  of  a  perfenal  eftate,  the  above 
'    dimoAion  hath  been  allowed  of;   and  Cowper  lord  chan- 
ceOor  faid,  that  tho*  it  was  at  firft  introduced  upon  yeif 
lender  reafons,  and  probably  upon  no  other  but  from  a 
cooftant  wiilingnefs  in  the  civil  law  to  ftretch  in  favour 
of  a  particular  legatee,  againft  the  refiduary  legatee  who 
went  away  with  the  whole  furplus  of  the  perfonal  eftate  i 
yet  as  the  chancery  hath  now  a  concurrent  jurifdi^ion 
jrith  the  fpiritual  court  in  matters   of  this   nature,   he 
l^ghc  it  highly  reafonable  that  there  (hould  be  a  con* 
fanity  in  their  refolutions,  that  the  fubjedt  might  have 
Ae  fiime  meafure  of  juftice,  in  which  court   foever  he 
lied.     Law  ofTeft.  242,  243. 

So,  in  the  cafe  of  Boycet  and  others,  againfl  Cetten  and 

eAers,   Nev.  24,  1738.     It  was  faid  by  the  lord  chan-    . 

jBdor  Hardwicke,  that  it  is  now   fettled,   whether   the 

^MRion  charged  upoq  land  be  given  with  or  without  in* 

jMcft,  by  deed  or  by  will,  if  the  perfon  dies  before  the 

Sat  which  it  becomes  payable,  it  (hall  fink  into  the 
te.     I  Atk.  555* 
Jf.  1682.  Smith  and  Smith.     The  teftator  devifed  lOoL 
fp  his  daughter  for  her  portion,  chargeable  upon  a  real 

tftain 
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eftate,  and  payable  at  twenty -one :  and  the  daughter  died 
before  twenty- one  :  the  portion  ihali  fmk  in  the  land.  But 
it  it  otberwife^  if  no  time  bad  been  limited  for  the  pay* 
ment  of  the  portion  i  for  in  that  cde  it  goes  to  the  exc^ 
cutor  of  the  daughter.  And  there  is  no  difference*  whe* 
ther  the  portion  is  fecured  by  fettlement  or  by  will,  if  it 
be  to  be  raifed  out  of  a  real  eftate,  and  the  party  dies  be* 
fore  it  is  payable  ;  for.  in  either  cafe  it  finks  in  the  lands, 
%  Virn.  92. 

H.  1690.  NtrfoU  and  GuiUfird.  The  teftator  by  will 
charged  his  lands  with  6000  )•  for  the  child  his  wife  was 
then  enfient  with,  if  it  proved  a  daughter  ;  with  a  daufe 
of  entry  for  non-payment,  A  daughter  is  born  ;  who 
dies.  It  was  decreed,  that  the  6oro  1.  (houid  not  be  raiiied  ' 
for  the  benefat  of  her  adminiftrator.     2  Firn.  208. 

Af.  1684.  Bartholomew  and  Miredith.    The  teftator  de-  f 
vifed  lands  to  be  fold  for  payment  of  portions  to  younger   j 
children,  and  one  of  the  children  dies  after  the  portico   • 
was  payable,  tho'  before  the  lands  ibid,     it  was  held,  thsl 
it  being  an  intereft  vefttd,  his  adminiftrator  ftiould  have 
it.     I  Virn.  276. 

E.  1 70 1.  Jackfon  and  Farrand,  The  teftator  by  will  ; 
gave  500 1*  to  his  daughter,  to  be  paid  by  his  executor  at 
the  age  of  twenty- one  out  of  his  perfonal  eftate  and  the 
rents  of  his  real ;  and  if  not  raifed  by  that  time,  the  ex* 
ecutors  to  ftand  feifed  and  take  the  rents  till  500 1,  if 
raifed,  and  after  payment  gives  the  land  to  his  fon.  The 
daughter  marries  at  eighteen,  and  dies  under  twenty^one, 
leaving  iflue  a  daughter.  The  hufband  takes  adminittra- 
tion.  It  was  held,  that  the  portion  ftiould  be  raifed,  ao4 
that  by  a  fale,  tho'  the  land  would  produce  little  more 
than  the  500 1.  2  Fern,  424..  [But  this,  lord  Hardwicke 
faid,  is  an  anomalous  cafe,  and  no  ftrefs  ought  to  be  laid 
upon  it.     I  Jik.  556.] 

H.  1 740.  Loivthir  aryl  Condon,  Thomas  Condon,  ef- 
quire,  by  his  will  gave  unto  his  daughter  Diana  Condon 
the  fum  of  loool.,  to  be  raifed  and  paid  unto  her,  immer 
diately  after  the  deccafe  of  her  mother,  out  of  her^nov 
Cher*s  jointure  lands,  with  intereft  of  fix  pounds  in  the 
hundred  from  the  death  of  her  mother  till  the  fame  fliouU 
be  paid.  Thomas  Codon  dies.  After  which,  his  daugh* 
ter  Diana  intermarries  with  Sir  William  Lowther»  and 
dies  in  the  lifetime  of  her  mother.  Laft  of  all  the  mother 
dies.  And  Sir  \VilIiam  Liowther,  as  adminiftrator  to  his 
wife,  brings  his  bill  for  the  recovery  of  the  iQoo  1.  Ic 
was  iniifted  by  the  defendant  the  heir  at  law,  that  as  the 
laid  fum  was  to  be  raifed  and  paid  out  of  the  lands,  and 

tbt 
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Ihe  late  lady  Lowther  died  before  the  time  when  this  fum 
kcame  payable,  namely,  before  the  death  of  her  mother 
lie  teftaeor*&  widow,  the  fame  ought  to  fink  into  the  eftate 
br  the  benefit  of  the  heir,  and  ought  not  now  to  be  raif- 
sd.  By  Hardwicke  lord  chancellor :  It  is  clear,  if  this 
were  to  be  paid  out  of  a  perfonal  eftate,  it  would  have  , 

iMen  tranfmiffible  to  an  adminiftrator  :  It  is  indeed  true^ 
that  it  bath  been  an  eftablifhed  rule  in  general,  as  to 
real  eftates,  that  where  a  legatee  dies  before  the  time 
rf  payment  of  the  legacy,  it  (hail  fink  into  the  eftate; 
bist  with  regard  to  portions  or  fortunes  for  daughters,  the 
etrcumftance  of  the  legatee  is  to  be  confidered  ;  as  where 
I  portion  is  given  to  one  immediately,  payable  when  (he 
ittpineth  the  age  of  twenty-one  or  marrietb,  and  fuch 
perfon  dieth  before  either  of  the  contingeocies  bappeneth, 
it  pught  to  fink,  becaufe  the  legatee  wanted  no  perfonal 
provifion  i  but  in  this  cafe,  as  Lady  Lowther  was  married« 
lod  lived  married  for  fome  years,  there  is  the  Icfs  reafon 
that  it  fhould  fink.  And  it  was  decreed,  that  this  was 
an  iotereft  vdfted,  and  as  fuch  iranfmiffible  to  the  admini- 
ftrator,  and  the  legacy  (hould  not  fink  into  the  eftate  for 
the  benefit  of  the  heir  at  law.  [Bat  this  determinatioa 
Wu  upon  particular  circumftances  in  the  will,  manifeft- 
lag  an  intention  that  the  portion  in  this  event  (hould  not 
fink  into  the  inheritance,  but  be  tranfmiffible ;  and  par- 
licalarly  becaufe  the  remotenefs  of  the  time  of  payment 
td  not  arife  from  the  circumftances  of  the  perfons,  but 
of  the  eftate ;  the  legacy  being  ordered  to  be  paid  as 
ftoB  as  the  eftate  (hould  be  difincumbered.  And  upon 
die  fitme  ground,  the  like  was  determined  afterwards  in 
ttecafe  of  Shirman  and  Collins^  Feb.  4,  I74S<  2^/i* 
tajf.  130.     'iAtk.  319.] 

•  Bat  it  is  faid,  if  a  legacy  be  chargeable  botb  upon  the 
Mlvtnd  perfonal  eftate  ;  then  fo  much  thereof  as  the  per- 
AmI  ^ate  will  extend  to  pay,  ftiall  go  to  the  executors  or 
liniftrators  of  the  child  ;  for  in  fuch  cafe,  as  far  as  the 
»r  or  adminiftrator  claims  out  of  the  perfonal  eftate^ 
teftdl  fucceed  according  to  the  rule  of  the  fpiritual  court 
tbefe  things  are  determinable,  altho'  the  infant 
dies  before  the  portion  or  legacy  becomes  due  :  but 
Vikr  as  fuch  legacy  is  charged  upon  tjie  land,  the  court 
^^duncery  will  not  countenance  the  loading  of  an  heir, 
iljttclj  lor  the  benefit  of  an  adminiftrator.     i  P.  fViU. 

S'Btt  in  the  cafe  of  Van  and  Clarke  July  r,  X739«    Lady 
Alfm  devifed  to  Godfrey  Clark  (whom  alfo  ihe  made 

executor 
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executor  and  refiduary  legatee)  her  mefiuage  and  tenement 
in  Lincoln's- Inn-Fields,  and  all  her  real  and  perfonal 
cftace  not  otherwife  difpofed  of,  to  the  intent  that  oiit  of  the 
laid  real  and  perfonal  eftates  fo  devifed,  her  feveral  legacies 
night  be  paid  ;  amongft  which,  Ihe  gave  to  Thomas 
Lewis,  to  be  paid  within  one  year  and  a  half  after  her 
deceafe,  2000  K  in  truft  and  for  th^  ufe  of  his  daughter 
Mary  Lewis,  to  be  put  out  at  intereft,  and  the  principal 
and  intereft  to  be  paid  to  her  at'her  age  of  eighteen,  or 
marriage,  which  (hould  firft  happen.  Thomas  Lewis 
died  in  the  lifetime  of  the  teftatrix.  Mary  Lewis  died 
aboiit  half  a  year  after  the  teftatrix,  unmarried.  The  re- 
prefentative  of  Mary  brought  his  bill  to  have  the  2000  L 
paid  to  him.  The  defendant  Clark  admitted  perfonal 
sflets  fufficient,  but  fubmitted  to  the  court  whether  the 
plaintiff  was  intided,  and  in(iO;ed  that  the  houfe  io  Lia« 
colnVlnn-Fields  was  in  the  firfl  place  charged  with  this, 
and  that  it  was  not  a  charge  merely  on  the  perfonal 
cflate,  but  on  the  mixed  fund  of  real. and  perfonal ;  and 
therefore  the  legatee  dying  before  the  day  of  payment,  it 
ought  to  (ink.  oy  the  lord  chancellor  Hardwicke }  The 
infant  dying  before  the  time  of  payment  to  the  trufiee,  I 
am  of  opinion  makes  this  legacy  not  raifable  for  the  bene* 
lit  of  thtf  plaintiff  her  reprefentative.  If  a  legacy  is  given 
out  of  a  pirfonal  eftate  payable  at  a  certain  time ;  or 
if  given  at  a  certain  tfme,  and  intereft  in  the  mean  Qme  i 
it  is  a  veiled  legacy.  But  the  rule  of  this  court  as  to  k* 
gacies  out  of  real  eflates  is  otherwife ;  for  if  given  at  a 
certain  time,  or  payable  at  a  certain  time,  yet  if  the  legs* 
tee  dies  before  the  time  is  come,  it  finks  into  the  inherit- 
ance. So  when  a  legacy  is  given  out  of  a  mixed  fund  of 
real  and  perfonal  eftate,  at  a  certain  time,  or  to  be  paidat 
a  certain  time  ;  the  conftrudion  is  the  fame,  as  if  given 
out  of  a  real  eftate  only.  There  is  but  a  flight  difference, 
between  the  cafes  of  legacies  given  at  a  day,  or  payable 
at  a  day ;  but  the  diftindlion  is  adhered  to,  only  to  give  a 
confenjtaneous  jurifdiAion  with  the  ecclefiaftical  courts: 
nor  is  there  any  cafe  that  I  know  of,  to  warrant  a  diftinc- 
tion  between  legacies  given  out  of  a  mixed  fund  of  real 
and  perfonal  eftate,  and  out  of  real  eftate  only.  If  the* 
infant  had  furvived  the  year  and  half  (for  the  death  of  the 
truftee  makes  no  diftint^ion)  it  would  have  been  extreme* 
ly  clear  (he  would  have  been  in  titled  to  the  legacy  i  and 
if  then  (he  had  died  before  eighteen  or  marriage,  her  ie» 
prefenutives  woald  have  been  intitled.  But-  if  this  had. 
been  merely  perfonal  i  as  (he  died  within  the  year  and  halfp 
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her  reprefentative  could  not  have  been  intitled :  for  the 
whole  gift  is  in  the  direfiion  of  the  payment;  which 
aakes  that  the  fubftance.  In  the  prefent  cafe,  it  is  not  a 
legacy  merely  out  of  a  perfonal  efiate,  but  out  of  both 
funds,  and  tbe  real  charged  in  the  firft  place  on  the  eftate 
in  Lincoln*s-Inn- Fields.  And  this  conftrudlion  is  more 
agreeable  to  the  intention  of  the  teftatrix,  as  the  fum  was 
intended  clearly  as  a  portion  for  Mary :  And  the  court 
always  goes  as  far  as  it  poi&bly  can,  to  hinder  the  raifing 
portions  out  of  land  for  the  benefit  of  reprefentatives. 
I  Ati.  510.  {d) 

36*. The  queftion  how  far  the  executor  fhall  be  intitled  Surptot. 
to  the  furplus,  altho'  he  be  not  by  the  exprcfs  words  of  the 
will  appointed  refiduary  legatee,  hath  been  long  litigated^ 
and  received  a  diverfity  of  determinations. 

In  the  cafe  of  Fofitr  and  Muntf  M.  1687.  The  teftator 
devifed  particular  legacies  to  his  children  and  grand- 
children, and  10 1.  a  piece  to  his  executors  for  their  care; 

{£)  ThudiftinAion  between  a  portion  and  other  legacy  was  re- 
cogDiaed  in  Daw/on  v.  Killetf  i  Bro.  119.  Where  the  teflaior  gave 
aa  eftate  to  his  wife  for  life,  and  if  there  (hould  be  no  iflue  be- 
tween them*  then  to  Killet  charged  with  feveral  funis  to  di^erenc 
legatees.  One  of  thefe  furvived  the  teftator,  but  died  before 
tke  wife  ;  and  Lord  Thurlowe,  C.  held  the  charge  veiled  and 
trnfiDifiible  to  his  reprefentatives^  for  ''  in  the  cafe  of  a  por- 
Mi,  the  court  has  conllrued  a  fum  fo  given  to  be  fo  conneded 
mk  the  purpofe  for  which  it  was  given,  that  it  was  not  in. 
aeided  to  dc  given  for  any  other  purpofe ;  fo  that  the  purpofe 
Uliog,  the  land  ought  not  to  be  charged."  But  **  this  is  a 
dcvife  after  the  death  of  the  wife  to  KilKt,  and  the.tcAator 
charges  the  ellate  of  Killet  (meaning  the  inccreil  of  Killet  in 
tte  eftate)  with  (he  fums  in  queflion,  which  didributes  the 
elate  between  Killet  and  the  legatees.  Upon  the  death  of  the 
ttlator,  the  remainder  veiled  in  Killet.  and  the  moment  it  veiled 
fa  Killet,  the  charges  veiled  in  thofe  to  whom  they  were  given." 
immlfiTmmftal  v.  Brackin,  l  Bro.  1 24.  2^/  ed.  S,  C,  Amb.  167. 
Mtmmug  ▼.  Herbert^  ib,  575.  Jeale  v.  Tickener^  ib.  703.  And 
ik  Embrej^  v.  Martin,  Amb*  230^  lord  Hardiuicke  faid  of  fuch 
%  legacy,  it  is  a  conditional  limitation,  and  there  it  a  legal 
imcdy  for  railing  the  money  :  it  is  a  condition  fubfcquent  as 
iD  conditions  turned  into  limitations  are  :  It  is  to  be  railed  after 
J.T.  (the  remainder  man)  comes  into  poflelOon.     l^ote:  A  le* 

Enay  veil,  fubjefl  to  be  develled,  by  a  fubfequent  appoint* 
of  a  perfon  to  whom  the  tcllator  gives  fuch  power,  or  by 
ik  birth  of  another  child  or  the  legatee's  dying  under  21,  &c. 
X.  ff  Salt/bury  V,  Lambe,  Amb,  383.  She f  herd  v.  Ingram 9  ib,  448. 
^Wsicmt  r.  HoIIb  %  Bro.  305. 

the 
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the  furplus  of  the  perfonal  eftate  being  5000  !•  and  upwards. 
The  queftion  was.  Whether  the  furplus  fbould  be  a  truft 
for  the  children,  or  go  to  the  executors.  And  it  was  de* 
creed  a  truft  for  the  children.  For  as  the  legacy  to  the 
executors  was  given  for  their  care,  unlefs  fuch  care  was  to 
tiirn  to  the  benefit  of  others,  and  not  of  themfelves,  the 
will  would  be  abfurd;.  and  therefore  it  neceflarily  fol- 
lowed, that  the  teftator  d^-figned  them  only  to  be  truftees 
for  the  next  of  kin.  i  Ferfi.  473.  2  Ftrn.  648.  And 
although  no  fuch  declaration  had  been  made,  yet  the 
legacy  .bei4ig  given  generally,  the  law  made  the  fame  con- 
firudion,  and  it  was  for  their  care  ;  it  being  impoffibleto 
imagine,  thdt  the  teftator  would  give  a  general  legacy,  if 
he  intended  the  executor  ihould  take  the  whole.  2  Jtkrm 
Caf  Eq.  443. 

H.  1697.  Earl  of  Briftol  and  Hungerford.  The  tefta- 
{or  devifed  lands  to  be  fold  for  payment  of  his  debts^  and 
ordered  that  the  furplus  fhould  be  deemed  part  of  his  per- 
fonal eftate  and  go  to  his  executors,  and  gave  to  his  exe- 
cutors 1 00 1.  apiece  as  a  legacy.  The  queftion  was,  Whe^ 
ther  the  executors  (hould  have  the  furplus  to  their  own  ufe^ 
or  (hould  diftribute  according  to  the  ftatute  of  diftribu- 
tion.  For  the  executors  it  was  infifted,  that  the  foiplat 
ihould  be  part  of  his  perfonal  eftate,  and  go  to  them,  and 
that  he  meant  it  to  their  own  ufe  ;  and  his  giving  them  a 
legacy  of  100 1.  apiece  cannot  alter  the  cafe,  for  the  fur- 
plus perhaps  might  be  nothing ;  and  therefore  he  gave  tjieoi 
the  lool.  that  trey  might  at  all  events  be  fure  of  fome* 
thing,  and  not  to  exclude  them  the  benefit  of  the  furplus: 
and  this  being  a  devife  of  the  furplus,  after  debts  and  lega- 
cies paid,  cannot  be  a  truft  in  them,  for  then  all  their  tntft 
is  performed,  when  debts  and  legacies  are  paid.  On  the 
other  iide  it  was  faid,  that  the  words  in  the  will,  that  the 
furplus  ihould  be  part  of  his  perfonal  eftate  and^#  t§  Hi 
'ixecutorsy  were  only  intended  to  exclude  the  heir,  whodib 
would  have  had  it,  and  not  to  give  any  greater  intereft  Hi 
his  executors  than  they  would  have  had  otherwife.  And 
of  that  opinion  was  the  lord  chancellor,  who  decreed  Chat 
they  were  truftees  of  the  furplus  for  the  next  of  kin.  i  ifif» 
CaJ\  Eq.  244. 

^ut  in  the  cafe  of  Griffiths  and  Rogers^  71  1704,  where 
a  man  devifeth  his  library  of  books  to  one,  except  tm 
books  fuch  as  his  wife  (hould  chufe,  and  made  her  cxe* 
cutrix  ;  it  was  decreed,  that  (he  (hould  not  by  this  devife  \ 
be  excluded  from  the  benefit  of  the  furplus  of  the  perfiwiL 
eftate.     i  Abr.  Caf.  Eq.  245. 

Id 
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In  the  year  17759  in  order  to  fettle  this  point,  the  lorct 
chancellor  King  brought  a  bill  into  the  houfe  of  peers, 
which  pafled  that  houfe,  but  was  thrown  out  by  the  com- 
mona.  The  bill  was  to  have  fettled  it  for  the  benefit  of 
the  executor.     Sir.  569. 

July  15,  1740.  New/lead ' 2nd  Jnhnflon^  Grace  Law • 
fim  by  her  will  gave  feveral  legacies  to  her  children^ 
and  then  direct  loool.  to  be  taken  out  of  her  part- 
nerfhip  ftock  in  trade,  and  fettled  in  ftrid  fettlement 
00  her  fon ;  the  refidue  of  her  partnerfliip  ftock  fht 
frave  to  a  truftee,  with  very  particular  diredions  as  to 
Che  management,  in  truft  for  the  feparate  ufe  of  her 
daughter  Elizabeth  yohnfton^  who  was  a  feme  covert,  and 
appoints  Elizabeth  jfohnjloriy  her  executrix,  but  makes  n^ 
difpoGtion  x>f  the  furplus*  The  biil  was  brought  for  an 
account  of  this  furplus,  and  that  the  executrix  might 
be  a  truftee  of  the  fame  for  the  next  of  kin  to  the  tef* 

utrix. By  the  lord  chancellor  Hardwicke:  The  cafei 

in  regard  to  excluding  executors  from  taking  the  furplus 
of  the  perfonal  eftate,  by  reafon  of  the  particular  lega* 
ties  before  gi^en  to  them,  have  been  very  various,  and 
ondergone  different' determinations,  according  to  the  dif« 
fereut  circumftances  and  opinions  and  way  of  reafon* 
ing  of  different  perfont  concerning  them ;  and  it  is  ab<* 
Uutely  impoffiblf   to    reduce    all    thofe   cafes    to   any 
tcrtain  general  rule,  without  fome   contrariety  between 
them.     But  I  think  the  prefent  cafe  a  vtry  plain  one,  that 
the  executrix  here  (hould  not  be  excluded  from  the  fur* 
plus,"!      The  law  is  clear,  that  where  a  man  makes  his 
will,  and  an  executor  ;  it  is  a  gift  in  law  of  all  his  per- 
fonal  eftate  to  him.     So  is  the  rule  of  the  ecclefiaftical 
Court.     Therefore  it  is,  that  where  a  fuit  is  brought  in 
fiich  a  cafe  for  a  diftribution  of  the  re  (id  11  urn  undiipofed  of 
by  the  will,  this  court  will  prohibit  them  from  proceed- 
ing in  fuch  fuit ;  becaufe  they  are  bound  to  give  the  refi- 
^um  to  the  executor.     And  this  court  inter pofes  upon  a 
fiippofed  truft  in  the  executor^  of  which  that  court  has 
M  cognizance.     And  I  remember  fome  cafes,  one  at  the 
latter  end  of  queen  Anne*s  time,  and  another  fince,  and 
taocher  when  I  fate  as  chief  juftiCe  in  the  king's  bench, 
fuch  prohibitions  have  gone.     So  that  the  ground 
which  executors  have  been  in  any  cafes  compelled 
^diflribuie  the  furplus,  has  been,  upon  certain  circum- 
^aaccs  in  equity,  which  have  induced  a  violent  prefump- 
on,  amounting  to  evidence,  that  the  executor  was  in- 
nded  only  a  truftee.-^— The  fir  ft  cafe  was  Fcfler  and 
Vui.  IV.  O  Muni  I 
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Mum ;  where  it  was  fent  to  the  mafter  to  inquire  what 

the  furplus  amounted  to.     And  I  have  heard,  that  arofe 

in  a  great  meafure  from  an  ill  opinion  the  lord  chancdloc 

yeffiriii  had  of  the  executor*!  biehaviour  in  obtaining  that 

will.      And  it  being  reported  to  amount  to  5000L  he 

thought  it  was  abftird  to  fay  the  teftator  would  have 

given  the  executor  To  fmall  a  legacy  at  10 1*  for  his  care 

and  pains,  if  he  had  meant  at  the  fame  time  to  give  him 

the  furplus.     But  there  was  no  particular  evidence  of  any 

.fraud  in  the  cafe,  but  only  fuch  a  general  charge  in  the 

bill.   So  that  the  decree  was  founded  wholly  on  that  fingle 

point.— -^Frorn  that  time,   it  was  uken,   where  a  le* 

gacy  was  given  to  an  executor  for  bi^  care  and  trouble, 

without  any  difpofition  of  the  furplus,  that  be  ihould  be 

confidered  as  a  truilee.     And  that  was  founded  upon  good 

reafon  :  for  fuch  a  legacy  for  care  and  pains,  was  a  plaio 

declaration  of  the  teftator's  intention,  that  as  to  the  reft, 

the  executor  (hould  not  take  it  to  his  own  ufe ;  for  it  were 

ridiculous  to  fuppofe,  that  the  teAator  ibould  give  him  a 

fmall  legacy  for  his  trouble  in  managing  an  eftate  forhim- 

fclf. Afterwards  the   court  went  further  in  the  lib 

kind  of  reafoning,  and  held,  that  where  a  particular  le- 
gacy was  given  to  the  executor  generally,  without  faying 
for  care  and  pains,  even  this  would  exclude  him  from  the 
ivirplus,  becaufe  of  the  abfurdity  (as  no  ^oubt  there  wouU 
he)  in  giving  him  fome,  and  giving  him  all.   From  wheoa 
the  court  raifed  an  implication,  that  fince  the  teftator  bad 
given  him  a  part,  he  never  intended  him  the  whole.    Adc 
this  point  is- now  eftablifbed  :  tho'  it  was  at  firft  objeAed 
that  the  particular  legacy  might  be  owing  to  a  doubt  0 
the  teftator,   that  the  whole  perfonal  eftate  might  01 
prove  more  than  fufRcient  to  pay  all  the  legacies ;  in  wbic 
cafe  the  executor  could  have  nothing.     For  which  reafii 
the  teftator  might  be  unwilling  to  leave  him  to  the  chaoe 
of  the  furplus,  but  would  fecure  fomething  to  him  by 
particular  legacy,  and  thea  in  cafe  of  a  deficiency  I 
would  abate  only  in   proportion.      However  this  poii 
has  been  now  long  eftablifhed,  and  is  not  to  be  contn 
verted   by  fuch  sn  argument.     And  I  remember  in  il 
cafe  of  Farri^gtcn  and  Keetljj  lord  Macclesfiili  faid,  th 
he  had  conful'ted  Mr.  Vernon^  who  had  then  left  the  bi 
who  told  him  that  he  did  not  then  trouble  hlmfelf  wi 
taking  notes  cf  modern  refolutioos  upon  this  point;  h 
c.iufe  he  looked  upon  it  to  be  as  plain  and  fettled,  as  tb 
an  eftate  to  a  man  in  fee  ftiould  defcend  to  a  man  and  1 

heirs. Other  cafes  have  been  determined  in  favour 
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Ae  noEt  of  kiiif  upon  the  circumftances  of  the  proximity 
of  blood :  But  thefe  determinations  have  been  overruled  in 
later  cafes;  becaufe  that  reafoning  might  produce  great 
uoceititnty.     For  if  that  diftindion  were  to  be  admitted, 
tben  a  diftindien  would  arife  as  to  thofe  of  a  nearer  de- 
cree of  kindred  and  thofe  who  are  more  remote ;  and  if 
toe  teftator's  ettate  was  to  depend  on  fuch  circumftances, 
it  wouM  bear  a  very  uncertain  conftruAion  :  tho'  in  the 
cafe  of  BaU  and  Smithy  there  was  a  diftinflion  in  favour 
of  a  wife.^-*-l  mention  thefe  things  to  lay  them  out 
of  the  cafe ;  For  the  ground  of  my  determination  is, 
that  the  l^cy  i»  given  to  a  feme  covert  of  ftockin  trade, 
ifl  tniift  for  her  feparate  ufe,  and  under  very  particular 
oircumftances.     The  intent  of  the  teftatrix  is  manifeft. 
She  gives  the  particular  legacy  in  truft  for  the  wife, 
i^bo  was  her  daughter ;  becaufe  otherwiie  it  would  have 
paflied  to  the  hu(band  a&  his  abfolute  property  ;  for  tho* 
opon  her  death  it  would  hiave  pafled  from  her  to  the  ad« 
diinrftrator  de  bonis  non^  yet  the  bufband  would  have  it  in 
point  of  property  and  intereft^  as  he  would  be  entitled  to 
h  after  the  debts  and  legacies  were  |jkid  out  of  the  aflets  : 
Which  reafon  does  not  extend  to  the  refiduum ;  for  that  it 
does  not  appear  but  (he  intended  the  hufband  Aould  have 
ibac  as  well  as  her  daughter ;  and  no  implication  can  arife 
^KMi  a  will  but  by  a  neceflary  conftru£tion ;  if  fo»  the 
Ma&ix  bad  no  occafion  to  make  an  exprefs  devife  of  that 
kMnift,  as  file  did  of  the  other. — It  was  faid  in  the  argu* 
Mepc  of  this  caufe,  that  a  particular  legacy  given  in  truft 
,  §Ot  an  executor,  will  have  the  fame  cfFed  in  point  of  law, 
aod  bar  him  of  the  refiduum,  as  much  as  if  the  legal  in- 
k    mft  of  the  legacy  were  given  him.     And  that  is  cer« 
Y  trifily  tme :  becaufe  it  implies  nothing  which  makes  any 
ence  between  fuch  a  devife  in  truft,  and  an  abfolute 
but,  as  I  faid  before,  here  was  a  particular  reafon 
ikkj  this  legacy  was  exprefsly  given  in  truft,  for  the  huf- 
laiid  could  not  have  been  otherwife  excluded  ;  and  it  i5, 
-»,tittt  the  truftee  may  enter  into  partnerfhip  with  (he  fon, 
..aid  be  is  to  improve  the  ftock  for  the  feparate  ufe  aod 
Imefit  of  the  wife  ;  which  prevents  the  common  impli- 
MSbn,  that  the  refiduum  fiiould  not  pafs.     Therefore  I 
ikok  there  is  no  ground  in  this  cafe,  to  make  the  execu^ 
Mt  aceoont  for  the  furplus  ;  and,  as  to  that,  the  bill  mult 
Wdifnifled  {e). 


\ 
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June  9*  1745 ;  Ssuthczt  and  IFaifsm.  Geoenl  fwktutf 
bj  his  will  gives  in  '.he  firft  part  of  it,  to  Mrs.  W^fim^  aa 
annuity  of  400  1. ;  and  in  the  1^  cUufe  gives  her  all  his 
houibold  goods  anJ  fjrniture  (three  pidures  excepted)^ 
and  al.  his  p'are,  linen,  watches,  jewels,  and  cloatbes 
whatfocvcr,  and  declared  her  fole  executrix.  The  bill 
was  brought  for  an  account  of  fuch  part  of  the  perfonal 
eft  ace  as  is  urdtfpofed  of,  and  for  a  diftributioa.  And  by 
the  l:rd  chancellor  Hirdwicke  :  The  bcqueft  of  the  fpe- 
cihc  things  to  Mrs  Ifatfin  cxclades  her  from  the  refidoe. 
3  A:k.  226. 

Uci.  24.,  1750;  B:inll?cm  and  Fisfi,     The  teftator 

gave  a  pecuniary  legacy  to  jf,  arid  another  of  a  difierent 

value  to  B.  both  irJants,  and  made  them  his  executors* 

7'he  quei'ticn  was,  as  to  the  refiJue  of  his  perfonal  eftatr, 

whether  it  fhould  refulc  to  the  rext  of  kin,  or  go  to  bis 

executcTS.     By  the  lord  chancellor /ftfr^/u/K^/ :  Though 

the  law  caft«  the  whole  perfonal  eftate  upon  the  executor  { 

yet  as  a  wi!l  is  to  be  conftrued  chiefly  according  to  the 

intention  of  the  teftator,  if  it  appear  manifeftly  his  de- 

fign  ih;it  the  executor  fhall  net  have  it,  it  fhall  be  diftri- 

buted  by  this  court.     As  where  a  fpecifick  legacy  is  given 

to  an  executor,  he  inall  not  have  the  refidue  ;  as  it  would 

be  abfurd  to  thiiik,  that  the  teftator  after  he  had  given 

him  what  he  thought  convenient,  (hould  alfo  intend  to 

give  him   the  whole  reHJue,   which   would  include  the 

particular  legacy.     Vet  in  many  cafes  this  conftrudion 

may  be  inr.proper  ;  £.i;J  therefore  the  rule  of  law  has  been 

fufFered  to  take  pbce.     As  in  the  cafe  of  Griffith  and  R§^ 

f.irs^  UMiere  the  executrix  had  a  fpecifick  legacy  of  ten 

book<?.     And  in  the  cafe  of  Jones  and  IVeflcomb  (Prec.  Ch. 

316.)  where  a  man,  pcflcfled  of  a  long  term,  dcvifed  it 

to  his  wife  i' >r  life,  and  after  her  death  to  the  child  ihe 

was  then  enfient  wich^  and  made  her  executrix.     For  in 

this  cafe  it  was  necciTary  to  devife  the  term  to  her  fpecifi- 

cally,  for  the  fake  of  the  limitation  to  the  child.     In  the 

prefent  cafe,    not  to  mention   that  it  is   improbable  the 

teftator   would  have  made  thefe  perfons  who  are  infants 

his  executcrs  merely  for  the  purpofe  of  diftributing  his 

perfonal  eftate,  without  any  benefit  to  themfelvcs  \  it  was 

very  proper  he  (hculd  give  them  thefe  legacies,  though 

he  might  intend  they  fhould  after  have  the  refidue  ;  for 

they  do  not  take  the  legacies,  as  they  will  the  refidue  ; 

for  this  they  lire  entitled  to  jointly  and  equally,  and  the 

fanrivor  will  take  the  whole.     But  the  legacies  are  un* 

equal  in  value,  and  their  intereft  in  them  difierent  and 

feparate. 
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(eparate.  And  it  cannot  be  inferred  that  the  reftdue  in- 
cludes Ac  particular  legacies  ;  for  as  they  are  bequeathed, 
the  legatees  are  entitled  to  them  in  feveralty,  and  with  difFe- 
rent  interefts  ;  whereas  if  he  had  not  feparated  them,  they 
would  have  devolved  jointly,  and  otherwife  than  he  iiitended 
they  (hould.     And  he  decreed  the  refidue  to  the  executors. 

Finally  ;  in  the  €a(e  of  Law/on  and  Law/on^  Apr.  19, 
1777,  upon  an  appeal  from  the  chancery  to  the  houfe  of 
lords,  it  was  determined,  that  unlefs  in  cafes  where  the 
contrary  is  inconfiftent  and  incompatible  with  the  appa- 
rent intention  of  the  teftator,  or  there  is  violent  prefump- 
tion  of  fraud,  the  refidue  of  the  perfonal  eftate,  after  pay« 
ment  of  debts  and  legacies,  (hall  go  to  the  executor  (/}• 

37.  By  the  ftatuteof  the  29  C.  2.  c.  3.  No  dtvift  in  Wills,  how  ?•. 
writings  of  lundsy  tenements  or  hereditaments^  or  any  claufe  ^•^*"*«- 
thereof ^  Jhali  be  revocable^  otherwife  than  by  fomr  other  will  or 
Cidial  in  writings  or  other  writing  declaring  the  fame ^  or  by 
burnings  cancelling^  tearing  or  obliterating  the  fame  by  the 
tifiator  himfelf  or  in  his  prefence  and  by  his  dire^ions  and 
confenti  but  all  devifes  and  bequejls  of  lands  and  tenements 
Jhall  remain  and  continue  in  force ^  until  the  fame  be  burnt ^  can-" 
alliJ,  torn  or  obliterated  by  the  teflator  or  by  his  directions  in 
mannir  aforefaid^  or  unlefs  the  f 6 me  be  altered  byfomc  other 
will  9r  cidictl  in  writings  or  other  writing  of  the  devifor^ 
fgmd  in  th^  prefence  of  three  or  four  witneffes  declaring  the 
fmi,    f.  6. 

And  no  will  in  writing  concerning  any  goods  or  chattels  or 
ferfinal  eftate  Jhall  be  repealed^  nor  jhall  any  claufe^  devife  or         •* 
befuefi  therein  be  altered  or  changed,  by  any  words ^  or  luill  by 
vwd  of  mouth  only^  except  the  fame  be  iri  the  life  of  the  teflator 
(Pmmtted  to  writings  and  after  the  zvriting  thereof  read  unto 


If)  7  Bro»  P,  C.  51 X.     In  this  cafc^  the  wife  was  executrix* 

ladiiad  property  fpecilicaliy  given  to  her«  which  was  hers  bcr 

Are  marriage.    And  the  authority  was  cited  in  Martin  v.  Rebow, 

1^  I  ^iv.   154.  to  prove  that  a  wife  having  2i  fpecifick  legacy  b<« 

fttathed  to  her,  might  take  the  relidue,  although  any  other 

OeoitDr  having  a  pecuniary   legacy  could   nor.     But  per  lord 

Tbmlmjoet    C.  :    The  cafe  of  a   wife   may   make   a   circum- 

iiace  ia  evidence,  hut  it  cannot  make  a  rule  of  law.     The 

file  [of  Fofter  and  Munt)  is  Uid  down,  and  has  been  aded  upon 

faryeart  pail,  that  where  a  teii.itor  gives  the  executor  a  legacy, 

k  pays  him  for  his  trouble,  and  turns  him,  as  to  the  refidue,  into 

ativice.     And  here  the  wife,  who  was  executrix,  having  a  real 

iiiie  bequeathed  to  her,  with  a  houfe  in  town,  plate,  Sec,  but  no 

pKimiary  legacy,  an  account  was  decreed  to  be  taken  of  the  re- 

idiej  to  be  diftributed  according  to  the  fiatute. 

O3  th 
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.\|u.  30I  1754.  Ex  f€ru  HglStr.  The  qwffioD  be- 
r.ie  Sif  Vi^^of^e  Lcc«  «s  judge  of  the  prcropmve  amti 
*«».  Whrihcr  the  execusicn  of  a  fecond  wiB  if  arevo- 
irftiAii  rf  itic  Arfl,  though  ihe  fecoDd  is  aftcmidi  cu- 
i'cltiili  uiiil  whech«r  fuch  canceling  fets  np  cfae  firll  will 
AijLunt  *  IL'  |«avc  fentcnce  ttuc  it  was  a  revocatiaiiy  and 
il\«i.  ihr  tAtut'tling  the  I'econd  did  not  fee  up  the  firft. 

.fi.  ir>Mi)i  r^i^lfjhn  and  5^i/.  Ladj  5/«b  bj  will 
^4\i-  hri  UhiU  to  one  and  hi&  heirs.  Afcerwaids  ihe 
IU4.U-  AiuMhn  Ai!U  hv  which  alfo  Oie  gave  her  lands  10 
\\\c  \A\\\c  \WM\  jiiui  h\\  he<rs ;  but  this  laft  will  was  heU 
\%M.i  Ui  |uu  Uotl?,  hciAule  ihe  wicnefles  did  not  fubferibe 
11  i.«  hri  )M<trhir.  h  was  objected,  chat  this  was  good 
t-u^iwi  A»  a  ir\iv«ii04i  of  the  former  will.  But  by  the 
i.«%ii(  I  )i  %.inii«M  OjViatc  ^%  a  revocation,  becaufe  con* 
\\M\  to  hri  a|^}\iirii(  iiitent.  To  revoke  by  a  tc«tf»  with- 
\k\  \\\c  \^x\\^^  o!  ihJ"  lUiute,  niuft  be  hy  a  will  attcfted  by 
ihu^  \hiincil<x«  «itJ  luSiciibed  by  them  in  the  prefence 
iif  I  he  tci)uni\«  wb.ch  mis  «*ill  w^<  not.    Cartb.  8l. 

J/   l:*l^.  (V;v.-«i  a->i3/i9^r.     A  man  makes  his  will 
du))  executed  aii.i  AitciirJ,  and  at  the  fame  time  in  like 
nunncr  txc«:uus  a  du^^licMc  thereof.     Some  time  after, 
having  a  minJ  lo  cr.Jiigc  one  of  hi$  truftees,  he  orders 
hi>  will  to  be  written  over  21:11  n^  wiihout  any  variatioa 
whiUbcvcr  from  the  n.i)^  uvc  only  in  the  name  of  that 
tiurtee.     Ar.d  when  -:  \vj<  10  urittrn  over^  he  executes 
it  m  tht  pitfercc  o?  :^:i^  wimfScis,  and  the  three  wit- 
Dcflirs  fubcriScJ  their  r.irr-^,   ^a:    :iot    in   his  prefence* 
Aficr  this*  tftc  iciraior  cancels  the  duplicate,  by  tearing 
off  the  leal ;  and  tficn  dies.     T^f  carftton  wu,  whether 
this  lecond  wiii,  not  being  go>>c  c^  a  wXi  to  pafs  landst 
Ihculo  yes  be  ^  rcv<»citior»  cf  the   r.*::  ,  and  if  it  (hould 
no:,  \vfte:h?r  i.?f  cinrellin*   ti*jc  o^r^c:  ftouM  be  a  revo* 
i2iion  trtrtof  \vi:i..:i    ih:?   ItainTe.      A  .iJ  it  was  dec  reed  t 
that  neither    lbs   a.^iiin^   the   fcconc,   nor  the  c^ncelhng 
of  the  firll,  wiS  a  revoc«ti^  n  ircreo?,   thoagh  in  the  fe^ 
cond  there  ^as  an  o-pref-  c'-uic  in^i  he  did  thereby  re-* 
voke  ail  former  and  orher  w*l!<  :   *r,e:ei.T  tw  lord  chan-^ 
celior  took   t  as  dinii.ct.oiu  th«i  the  lecond  was  not  in* 
tended  biieiv  a  rfwc::»:on  or  the  SriJ,  fo  as  tofignify  his 
intentior.  cf  d\\i  z.  idteitate  ;  but  it   was  intended  as  an 
e^'ectual  w:!*  to  pj/s  the  lands  to  the  pertbns,  and  in  the 
aaxancr  thcfcl  v  c^\  i.cJ  ;  and  mertfore  if  it  was  not  good 

as 
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as  a  will  to  that  purptffe,  it  was  no  revocation  of  the  fir  ft* 
1  Atr.  Eq.  Caf  408. 

E.  1754 ;  i^liii  and  imiih,     A  man  makes  a  will,  and 
by  it  revokes  a  former  will.     The  only  proof  of  the  exe- 
cution of  this  latter  will  was,  by  three  witnefles,  who 
did  not  fee  him  fign  or  feal  it,  but  upon  their  being  calU 
ed  in  he  acknowledged  it  to  be  his  handwriting  and  feal, 
pointing  with  bis  finger  to  the  will  \  upon  which  they 
attefted  it.   ^Two  'queftions  arofe  :  i.  Whether  confider- 
ing  this  as  an  origlhal  will,  it  was  well  executed. '    2.  If  it 
is,  whether  it  is  well  executed  as  a  revocation,  becaufe 
By  the  fiatute  it  ought  for  this  purpofe  to  be  figned  in 
frifenci  of  tbt  wttnejis.     By  the  lord  chancellor  Hard^ 
unch:  As  to  the  former  queftion,  if  this  had  been  res 
iniigraj  it  would  have  been  a  matter  of  doubt  with  me  ; 
but  it  is  res  adjudicata^  and  mud  now  be  taken  as  decifive. 
All  the  cafes  where  an  atteflation  by  three  witnefles  at 
diflTerent  times  is  held  good,  are  authorities  in  point ;  for 
they  inAft  all  be  founded  upon  the  proof  of  this  very 
fad,  the  acknowledgment  of  the  teftator  that  it  was  his 
handwriting.     It  could  not  be  a  different  execution  be* 
fore  each  witnefs,  for  then  there  would  be  three  execu-  0 

Uon9,  and  the  a£l  would  not  be  complied  with,  as  it  re- 
quites three  v^itnefles  to  one  execution :    and  as  to  the 
^/f«^— putting  any  thing  on  the  feal,  as  a  finger,  animo 
'fyrnandi^  is  good  enough.     But  he  Teemed  to  think  that ' 
lialing  was  not  figning  within  the  flatute,    contrary    to 

ibt  0&i/#r  opinion  in  JLemain  ?Lnd  Stanley,  (3  Lev.  i.) ^ 

As  to  the  fecond,  he  faid,  that  the  words  figned  in  the 
prefenci  of  three  witnejfes^    refer   to   the   next  preceding 
Words  [other  writing^  Only,  and  not  to  a  will  or  codicil ; 
and  fo  it  was  determined  (3  Mod.  218.)  in  the  cafe  of    . 
Hojle  and  Clarke. 

H.  10  G.  3. ;  Glazier  V.  Glavder.  This  caufe  had  been 
tried  at  the  affizes,  and  a'  ver<ti(ft  given  for  the  plaintiff 
the  heir  at  law,  againft  the  defendant  who  was  devifee  iq 
two  wilts  It  now  (:ame  before  the  court,  upon  a  mo- 
tion on  the  part  of  the  defendant,  for  a  new  trial.  Which 
^8  oppofed  by  the  counfe)  for  the  plaintiff,  who  argued 
that  both  wills  weie  revoked  :  and  conOquejuly,  their 
idient  took  as  heir  at  law.  The  queftion  lurned  upon 
.  the  revocation  of  the  firft  will^  by  making  the  fecond. 
'The  firft  will  was  not  cancelled.  The  fecond  was  can- 
itdkd  by  the  teftator  himfelf.  Both  wills  were  in  the 
leftacor's  cuftody  at  the  time  of  his  death.  7^hc  coun- 
fel  foi  Che  plaintiflF,  the  heir  at  Liw,  argued^  that  the  fe- 

O  4  cond 
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cond  will  was  a  compkte  inftminent  at  the  tune  whm 
It  was  executed.     That  it  cleariy  proved  the  tcftator's 
intention  of  revoking  the  former.     And  (hat  the  execution 
of  it  was  as  much  a  revocation  of  the  former,  as  if  be  had 
thrown  the  former  into  the  fire.     That  the  prefervation 
of  it  was  merely  accidental,   and  of  no  confequence. 
That  it  had  been  already  totally  extinguilhed,  fo  that  it 
could  never  revive.     1  hat  as  it  had  never  been  repub- 
]i(hed,it  remained  a  mere -nullity ;  and  that  no  fubliequent 
event  could  hinder  the  execution  of  thir  fecond  will  from 
operating  as  a  revocation  of  the  former.     The  fecond 
will   was  therefore  the  leftatoi's  only  fubfifting  will,  (i^ 
long  as  it  remained  uncancelled.     And  when  he  thought 
fit  to  cancel  and  deftrcy  it,  it  is  manifeft  that  he  meant 
fo  die  inteftate,  and  that  his  heir  at  law  Ihould  take.      If 
a  woman  makes  a  will,  and  then  marries,  her  prior  will 
is  thereby  revoked  ;  and  fhall  remain  fo,  altho*  (be  fhould 
immediately   become  a  widow.     They  cited  a  cafe  of 
Jjkburnham  and   BraJfiaw^  and  alfo'the  cafe   tx  parti 
JHillia^^  3  Jtiyfisjgi.f  where  Sir  George  Lee  gave  fen- 
tence,  that  the  execution  c/f  a  fecond  will  is  a  revocation  of 
^               a  firft,  the'  the  fecond  be  afterwards  cancelled  :  and  that 
the  cancelling  the  fecond  did  not  fet  up  the  firft  ;    which' 
they  faid,  was  the  fame  point,  only  that  it  was  perfonal 
property:  And  this  fen te nee  was  affirmed   by  the  dele, 
gates.     They  denied  the  two  cafes  of  EggUfton  and  Spth^ 
and  of  Onyom  and  Tyrer^  to  be  like  the  prefent  cafe.     The 
former  is  only,  that  a  fecond  will  (hall  not  revoke   the 
firfl,  if  the  fecond  is  not  good  in  law,  but  void.     The 
latter  is,  that  a  fecond  will,  devifing  lands  to  the  fame 
perfon  and  revoking  all  former  ^ills,  and  this  fecond  will 
fubfciibed  by  three  perfons  but  not  in  the  teflator's  pre- 
fence,  fhall  not  revoke  the  former  will,  fo  as  to  let  in  * 
the  heir  at  law. The  counfel  on  the  other  fide,  be- 
ginning to  fpcak,  were  Aopped  by  lord  Mansfiel*^,  who 
faid  the  cafe  was  fo  plain,  as  to  render  it  unnecefiary  to 
proceed.     (le  obferved,  with  regard  to  the  cafe  ex  parti 
Helliir,  that  Mr.  Atkym  only  reports  what  pafled  in  chan* 
eery.     There  might  be  other  circuinftances  appearing  to 
the  eccIeluAical  court,  which  might  amount  to  a  revoca- 
tion of  a  will  of  perfonal  eftate.        Here,  the  teftator  has 
by  buih  Wilis  dcvifed  (he  lands  in    queflion   to  the  de- 
fendant.     His  cancelling  the  fecond  is  a  declaration,  that 
he  doth  not  intend  that  to  ftand  as  his  will.     Doth  not 
that  ipeaky  that  his  firft  will  (hall  ftand  ?     If  he  had  in- 
tended to  revoke  the  firft  will  when  he  made  the  feconJ, 

8  it 
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it  muft  have  operated  at  a  declaration  that  the  defendant 
fliould  not  take.  But  that  could  not  be  his  intention^ 
becaufe  he  devifes  to  the  defendant  by  both.  A  will  is 
ambulatory  till  the  death  of  the  teftator.  If  the  teftator 
lets  it  ftand  till  he  dies,  it  is  his  will.  If  he  does  not 
fuflfer  it  to  do  fo,  it  is  not  his  will.  Here,  he  had  two*  • 
He  has  cancelled  the  fecond  :  It  has  no  efFed,  no  oj[iera« 
don  :  it  lis  a^  no  will  at  all,  being  cancelled  before  bit 
death.  But  the  former,  which  was  aever  cancelled,  ftands 
aihis  will*     Burr,  A'ansf.  2512. 

In  the  cafe  of  Rol/i  and  Harwood^  /T  14  G.  3.  In  the 
common  ple^s.  The  jury  found,  that  yobn  Lacy  efquire, 
had  made  two  wills,  one  in  1748,  and  the  other  in  1756, 
tnd  that  the  difpofition  made  in  the  latter  was  different 
from  that  in  the  former,  but  in  what  particulars  the  ju« 
rors  did  not  know  ;  and  they  further  added,  that  they  do 
oot  6hd  that  the  tedator  cancelled^  or  that  the  defendant 
(the  devifee  under  the  former  will)  deitroyed  the  latter 
will,  but  what  is  become  thereof  they  are  ignorant.  D§ 
Crf^  chief  juftice,  Gould  and  Nares  jufiices,  were  of  opi« 
nion,  that  this  was  a  fufficient  revocation  of  the  former 
will,  to  let  in  the  title  of  the  heir  at  law ;  it  being  prov- 
ed to  be  the  laft  will  of  the  teftator,  and  containing  « 
different  difpofition  from  the  former  will,  although  in 
what  particulars  it  did  not  appear.  Blackfiom  ]m^\cc  was 
of  opinion,  that  this  was  not  a  fufficient  revocation,  be- 
pufe  it  did  not  fpecifically  appear,  that  thelattir  revok« 
ed  the  former  :   and  nothing  (hall  be  prefumed  on  a  fpe-  ^ 

cial  verdi£l:  It  is  fetting  up  a  fecond  will  in  the  dark, 
which  neither  the  court  nor  jury  ever  faw,  and  of  the 
contents  whereof  they  are  wholly  ignorant.  Upon  thif, 
r  writ  of  error  was  brought  in  the  king's  bench ;  and 
there  the  court  unanimoufly  reverfed  the  judgment  of  the 
common  pleas.  Afterwards,  a  writ  of  error  being  brought 
in  parliament,  the  houfe  of  lords  upon  hearing  the  opi* 
aion  of  the  barons  of  the  exchequer  in  favour  of  the 
jodgment  of  the  court  of  king's  bench,  affirmed  the 
jgdgment  of  that  court,  that  this  was  not  a  fufficient  re- 
location.    3  Jfll/bny  497.     Black.  Rep.  937. 

At.  16  G.  3.  Afole^nd  Tfjomas.  William  Palin  having 
leveril  times  declared  himfelf  difcontented  with  his  will^ 
^ing  one  day  in  bed  near  the  fire,  ordered  Mary  Wilfot;^ 
vbo  attended  him  to  fetch  his  will,  which  fhe  did,  and 
Iclivered  it  to  him  ;  it  being  then  whole,  only  fomewhat 
rcafed.  He  opened  it,  looked  at  it,  then  gave  it  fome* 
iiog  of  a  rip  with  his  hands,  and  fo  tore  it  as  alnlJft  tc^ 

tear 


CCSlillfif*     Form  and  maimer^ 

tear  t  bit  ofF:*then  rumpled  i|  together,  and  threw  it  on 
the  fire;  but  it  fell  ofF.     However  it  muft  fooft  havebeeo 
buroed,  had  not  Mary  Wiifon  taken  it  up,  and  put  it 
in  her  pocket.     Patin  did  not  fee  her  take  it  up,  but  feeai- 
ed  to  have  fome  fufpicion  of  it^  as  he  alked  her  what  ihe 
was  about,  to  which  fhe  made  little  or  no  aofwer.     Hett 
feveril  times  afterwards  faid.  That  was  not,  and  fiiodd 
Dot  be  his  will,  and  bade  her  deftroy  it.     She  faid  it 
firft,  So  I  will,  when  you  have  made  another.     But  af- 
terwards, upon  his  related   inquiries,  (he  told  him  flie 
had  deftroyed  it,  though  in  fad  it  was  never  deftroycd. 
She   afked  him,  when  his   will  was   burned,  whom  \fii 
eftate  would  go  to  ?     He  anfwered,  to  his  fifter  and  ber 
children.     He  afterwards  wiit  to  his  brother  John  Mills, 
telling  him  he  haJ  deftroyed  his  will,  and  would  make 
no  other  till  he  had  feen  him,  and  defired  him  to  come; 
for  (fays  he)  if  1  die  inteftate  it  will  caufe  uneafinels. 
However  be  died  without  making  any  other  will.    Tbe 
jury  thought  this  a  fufficient  revocation,  and  gave  a  ver- 
d'lQ,  for  the  heir  at  law.     it  was  moved  for  a  new  tfial. 
But  the  court  were  of  opinion,  that  this  was  a  fufficiefll 
revocation  ;  and  faid,  that  a  revocation  under  the  ftatutc 
may  be  efie&ed,  either  by  framing  a  new  will  amounting 
to  a  revocation  of  the  former,  or  by  fome  a£l  done  to  tbe 
inffrument  itfelf,  as  burning,  tearing,  cancelling,  or  ob- 
literation, by   the  teftator,  or  in  his   prefence,  and  b]f 
his  diredion ;  any  of  thefe,  joined  with  a  declared  in< 
tent,  is  a  fufficient  revocation  within  the  ftatute.     Blid* 
Rip.  1043. 

Even  a  latter  will,  though  in  other  refpe£ls  void,  yd 
may  be  a  fufficient  revocation  of  the  former.  As  where 
there  was  a  devife  of  lands  to  one,  and  afterwards  thf  de<« 
vifor  by  a  will  duly  executed  and  atteSed  devifed  the  lawh 
to  another  who  was  a  papift  5  it  was  decreed,  that  both  tbe 
devifes  were  void  :  for  though  the  latter  was  void  as  1 
will,  yet  it  was  good  as  a  revocation.  2  Abr.  Eq*  Ctf 
771.  (g) 

But  a  will  which  will  pafs  perfonal  eftate,  is  not  a  fiif* 
ficient  revocation  of  a  former  will  whereby  a  real  eftate  ii 
devifed.     Comyns^  45 1  • 


(^)  So  a  deed  intended  to  operate  as  an  appointment  to  nfei 
but  not  fuiiicienc  for  that  pnrpofe»  was  held  to  revoke  a  wiO 
the  party  appearing  to  have  had  that  intention.  Sho^i  < 
Pincke^  5  T.  Rof.  124.  dp  310. 

An 
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And  although  theftacute  fays,  that  no  will  in  writing 
concerning  perfonal  eftates  fliall  be  repealed  by  word  of 
Bouth  only,  except  the  words  be  put  into  writing,  and 
Rid  to  and  allowed  by  the  teftator,  and  proved  to  be  fo  done 
by  three  witnefles ;  yet  where  a  man  by  will  in  writing 
^Ued  the  refidue  of  his  perfonal  eftate  to  his  wife,  and 
file  dying,  he  afterwards  by  a  nuncupative  codicil  be- 
qoeathed  to  another  all  that  he  had  given  to  his  wife, 
this  was  refolved  to  be  good :  for  by  the  death  of  the  wife, 
tbc  devife  of  the  refidue  was  totally  void  ;  and  the  codi^ 
dl  was  no  alteration  of  the  former  will,  but  a  new  will 
lor  the  reftdue.     i  Mr.  Caf.  Eq.  408. 

Alfo,  the  ftatute  hath  not  taken  away  revocations  of  [implied  n^vn. 
vBIs  hy  aao/lawi  as  if  the  teftator  afterwards  make  cAa«notiwiiLj 
I  feoffment,  or  do  any  other  zdi  inconfiftent  with  the 
irill :  but  fuch  revocation  remains  as  before  the  ftatute. 
Cmrib.  81.  ib) 

If  a  man  devifes  lands  to  one  and  his  heirs,  and  after- 
wards marigagis  the  fame  lands  to  another  for  years  or  in 
fee;  chough  a  mortgage  in  fee  is  a  total  revocation  at 
law,  yet  in  equity  it  (ball  be  a  revocation  pro  tanto  only, 
i  Ahr^  Eq.  Caf.  410. 

Aod  the  reafon  is,  becaufe  a  mortgage  is  not  confider- 
id  as  a  conveyance  of  the  el^ate,  but  only  as  a  charge 
it;  being  merely  a  fecurity,  and  in  the.confidera- 
of  equity  carries  only  a  chattel  intereft,  the  credi- 
gaios  nothing  real,  it  afFords  no  dower,  and  goes 
SD  executors.  Sparrow  and  Hardcajllty  May  6,  1754* 
3  Atk.  798. 

Aut  if  lands  be  devifed  to  one  in  fee,  and  afterwards 
tMirtgaged  to  the  fame  devifee  ;  this  is  a  revocation  in  toto^ 
|ciag  inconfiftent  with  the  devife :  but  if  the  mortgage 
:fciid  been  to  a  ftranger,  it  had  been  a  revocation  quoad  the 
Mortgage  only.     Free.  Cha.  514. 

If  a  man  feifed  in  fee,  devilcs  it  to  one  in  fee  or  for  life, 
tod  afterwards  makes  a  leafe  to  another  for  years ;  this, 
kfcn  at  law,  fliall  not  be  a  revocation  but  during  the 
'ipm.     I  RoWs  Abr.  616. 

So  if  a  hufband  pofTefled  for  forty  years,  devifes  it  to  his 

wile,  and  after  leafes  the  land  to  another  for  twenty  years. 


r  1^)  ^®  '^*  teflator  fufFer  a  recovery  of,  or  fell  the  lands  de- 
fifed.  Marwoodv.  Turner,  i  P.  ffms,  165.  Arnolds.  Amcld^ 
iBr:  401. ;  and  the  fame  of  an  equitable  eftace,  Fntman  v. 
IntmoMt  cor.  lord  Hardwicke,  C.  i  Wilf.  308. 

£L  and 
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tnd  dies ;  th^s  leafe  is  not  any  relocation  of  die  vkole 
cftate,  but  only  during  the  twenty  years,  and  the  wife 
flull  have  the  refidue  by  the  dcTife.     Id. 

But  where  a  man  feifed  of  a  leaTe  for  lives,  devifed  it| 
and  afterward  furrendered  the  old  leafe,  and  took  a  titw 
one  to  him  and  his  heirs  for  three  lives  ;  ic  was  deciced, 
chat  this  renewal  of  the  leafe  was  a  revocation  of  the  will 
as  to  this  particular.  For  by  the  furrender  of  the  oU 
leafe,  the  teftator  had  put  all  out  of  him,  had  divefted 
himfcif  of  the  whole  intereft;  fo  that  there  being  nothing; 
left  for  the  dcivife  to  work  upon,  the  will  muft  fidl,  vai 
the  new  purchafe,  being  of  a  freehold  defcendibk,  coaU  , 
not  pafs  by  a  will  made  before  fuch  purcbafe*  3  P.  ff^ 
166.  170.  [Afarwoad  v.  Turner.'] 

June  10,  1743.  Sir  Thomas  ytbn^y  znd  MiUer.  The 
tefiator  by  his  will  devifcd  all  his  college  leafes  which 
be  then  held  of  Magdalen  college  to  Mrs.  Burton  his 
"  mother,  to  be  fold  by  her  immediately  after  his  deceafi^ 
and  ordered  the  money  atifing  by  fuch  fale  to  be  diftri* 
buted  according  to  the  dire£lions  of  the  faid  will.  Some 
years  after  making  the  will,  he  furrendered  the  college 
fcafe^  devifed  by  it,  and  accepted  two  new  leafes  of  tbf 
premife^,  but  one  of  them  was  not  fealed  with  the  cd* 
lege  fcii],  till  after  the  death  of  the  teftator.  Lord  Hard« 
wicke  decreed,  that  the  leafe  a£lually  renewed  after  the 
will  made,  was  a  revocation  of  the  devife  (i),  but  other- 
wife  as  to  the  leafe  not  perfccied  fur  want  of  the  college 
fcal.     2  yttk  593. 

But  where  the  tefiator  devifcd  all  and fingular  bis  Uaft* 
held ejlatiy  and  afterwards  renewed  a  leafe;  it  was  held 
by  lord  Haidwicke  clearly,  that  this  leafehold  eftate 
pafTcd  by  the  will :  for  that  this  is  not  a  fpecific  legacy ,but 
only  an  enumeration  of  the  fcveral  particulars  of  the  per« 
fonal  eflate,  but  yet  is  a  general  devife  of  the  whole* 
3  Atk>  199. 

Tho'  a  covenant  or  articles  do  not  at  13 w  revoke  a  will ; 

yet  if  entered  into  for  a  valuable  condderation,  amounting 

-     in  equity  to  a  conveyance,  they  muft  confequently  be  aa 

equitable  revocation  of  a  will,  or  of  any  writing  in  nature 

thereof.     2  P.  mil.  624. 

A  woman's  marriage^  is  alone  a  revocation  of  her  will* 
Id.  [4  Rep.  60.  b.  Forfi  v.  Hembling,] 


(1)  S.  P.  Hone  v.  Mtdcraft^  1  Bro.  160. 

A  maa 
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A  man  made  a  will,  and  appointed  one  (who  was  no 
relation)  to  be  his  executor.  He  afterwards  went  abroad, 
where  he  became  a  governor  of  one  of  the  plantations, 
and  fent  over  for  an  EngliOi  woman  of  his  acquaintance, 
whom  be  married,  and  had  ehildren  by ;  and  died,  with- 
out an  adual  revocation  of  his  will.  Yet  it  was  deter* 
nincd,  that  this  total  alteration  of  his  cireumffances  was  an 
implied  revocation,     i  P.  Will.  304..    Eyn  and  Eyn. 

So  in  the  cafe  of  Lugg  and  Lugg^  M.  8  W.  before  the 
M^tet.  One  being  fingle  made  his  will,  and  deviftd 
dl  his  prrfonal  eftate.  Afterwards  he  married,  and  had 
bfcral  children,  and  died  without  other  will  or  difpo(i«i 
tio0.  It  was  ruled,  that  there  being  fuch  an  alteratioa 
is  hit  efiate,  and  circumftances  fo  different  at  the  time  of 
hit  desth  from  what  they  were  when  he  made  the  wilt, 
kere  was  room  and  psefumptive  evidence  to  believe  a  re- 
lOCacioD,  and  that  the  teftator  continued  not  of  the  fame 
iind.    a  Salk.  592.     L.  Raym.  441* 

And  in  the  cafe  of  Bro^vn  and  Ttopifoni  71  1702.  The 
brd  keeper  was  of  opinion,  that  alteration  of  circum«- 
lances  may  be  a  revocation  of  a  will  of  lands^  as  well  as 
•f  a  perfonal  eftate ;  notwithftanding  the  ftatute,  which 
■fcih  not  extend  to  an  implied  revocation,     i  Abr.  Caf. 


Offeamens  v^ills  [and  thoje  of  marines^ 

By  the  ftatute  26  Gen.  3.  cnp.  63.     No  will  made  by 
petty  of&cer  or  feaman  in  the  king*s  fervice,  whereby 


14  And  accordingly,  mnrriage  and  the  birth  of  a  child  has 
adjudged  a  revocation  of  a  will  of  Icoidsy  in  Chrijfopber  v. 
•,  4  Bur.  2182.  and. Sj>range  v.  S/one,  Amh.  721.  chough 
were  born  after  the  father's  death.  Doe  v.  Lsoncajhire^ 
^*Mtf*  49.  Bat  itfecms  that  marriage  or  the  fubfequent  birth 
^iduklalonef  are  not  of  themfelvcf;  iufncient  to  fupport  the 
iption  of  a  revocation.  See  Dr,  Hay^s  Judgment y  liiL  1770, 
"  fd^.  Shefherd,  5  T.  Rep.  51.  (which  doctrine  howcv,er 
^onblanque  has  combated  in  his  note  to  Treat,  on  Eq,  ii. 
•)  And  as  marriage  and  the  birth  of  a  child,  when  uken 
sr,  only  farnifti  ground  on  which  to  prefume  an  altera- 
of  the  teftator's  mind,  fuch  implied  revocation  may  be 
ited  by  evidence,  either  written  or  pirof,  which  proves  a  re- 
itioB.     Brady  v.  Cult:/,  I  Dchg,  Rep.  31. 

any 
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any  wages,  pir,  prise-monej,  or  allowance  of  noMf  of 
any  kind  due  for  fuch  fenrice  is  bequeathed,  Hull  be  Ydid, 
nnleff,  if  made  while  the  party  is  iiv  the  fervicc;  k  be 
figoed  before  and  attefted  by  the  captain,  or  the  offfior 
then  commanding,  and  one  of  the  figning  oficen  of  lbs 
ihip  to  which  the  party  belongs,  amd  unleft  it  (fedff  io 
the  body  thereof  the  name  of  the  fliip,  and  the  number  M 
which  the  maker  of  the  will  ftands  upon  the  fliip*s  books, 
and  contains  a  full  defcriptioo  of  the  reGdence,  pro&fion, 
or  bufinefs  of  the  perfon  in  whoTe  fiivour  it  is  made,  aod 
the  day  of  the  month  and  the  place  where  it  was  eaecutdi 
or  by  the  agent  of  any  of  his  majefty*s  hofpitab<M'q«utns 
appointed  to  receive  (ick  and  wounded  feamen,  in  whick 
the  party  may  be  at  the  time ;  or  if  made  by  fuch  oficcr 
or  ieaman  discharged  from  the  fervice,  within  the  biUssf 
mortality,  unlefs  it  be  attefted  by  the  officer  appointed  by 
the  treafurer  of  the  navy  to  infpeA  fuch  wills ;  or  if  uofk 
at  any  of  the  ports  where  feamen's  wages  are  paid,  unkftil 
be  attefied  by  the  treafurer  of  the  navy,  chief  or  fecond 
clerk  there ;  or  if  made  at  any  other  place,  unlclsitte 
attefted  by  the  minifler  and  churchwardens  of  the  pariflliB 
England  or  Ireland  or  by  two  elders  of  the  parifli  in  Scot- 
land.  In  order  to  obtain  a  probate  thereof,  the  will  mrf ' 
be  fent  to  a  prodor  by  the  infpedor  of  wills  appointed  bf 
the  treafurer  of  the  navy. 

If  any  fuch  petty  officer  or  feamanjhould  die  inteftatep 
the  perfon  claiming  adminiftration  muft  apply  by  petition 
to  the  faid  infpedor,  who  is  to  grant  a  certificate  direAcl 
to  a  prodor,  that  letters  of  adminiftration  may  pa&  iB 
favour  of  the  petitioner,  if  entitled  thereto  by  law. 

If  any  pro£lor,  regifter  or  other  officer  of  any  ecclcfi' 
aftical  court  (hall  be  aiding  and  affifting  in  procuring  pro* 
bate  of  a  will,  or  letters  of  adminiftration,  for  the  puC 
pofe  of  enabling  any  perfon  to  receive  fuch  wages,  paj 
prize-money,  or  allowance  of  money  of  any  kind,  witb 
out  firft  obtaining  the  certificate  from  the  infpefior  ^ 
feamen's  wills,  or  perfon  authorifed  to  officiate  for  htif 
every  fuch  prodor,  regifter,  or  other  officer  (hall  foriif 
500 1.  and  for  ever  after  be  incapable  of  a£ling  in  at 
capacity  in  any  ecclefiaftical  court  in  Great  Britain  ^ 
Ireland. 

[And  by  the  32  G.  3.  c,  34.  After  the  iftdayof  Auga 
1792,  no  letter  of  attorney  or  will  of  a  non-chmmiffim 
officer  of  marints  or  marine  fball  be  valid  unlefs  ma^e  ai 
cording  to  the  26  G.  3.  r.  63.  /  x. 
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All  are  to  be  deemed  petty  officers,  feamen,  marinet ^  &c. 
Scept  filch  as  are  rated  upon  the  books  of  fuch  0)ip9  * 
tdmirals  or  flag  officers,  and  their  fecretaries,  captains, 
ifid  lieutenants,  mailers,  fecond  mailers,  and  pilots, 
phyficians,  furgeons,  chaplains,  boatfwains,  gunners, 
carpenters^  and  ,purfers,  captains  of  mcirines^  captain  lieu- 
tenants of  marines,  lieutenants,  and  quarter*mafters  of 
narines.  Jl  8. 

Every  lieutenant,  on  board  any  of  his  majefty*8  (hips, 
fiiaU,  upon  a  page  of  every  muiler  book  of  fuch  ihip,  fign 
hb  name  for  the  purpofe,  and  for  the  purpofe  only,  that  the 
islpeQor  of  feamen's  wills,  or  fuch  perfon  as  (hall  be  de- 
piiled  by  him,  may  have  an  opportunity  of  comparing  the 
fiune  with  the  name  of  any  fuch  lieutenant  atteiling  the 
will,  &c.  executed  by  or  in  favour  of  any  petty  officer, 
fcamair,  non-commiffioned  officer  of  marines  or  marine* 

And  all  captains  of  (hips  (hajl,  upon  their  monthly 
mnfter  books  or  returns,  fpecify  which  of  the  men '  men- 
tioned in  the  faid  returns,  have  granted  or  ifTued  any  will 
or  teftament  during  that  month  or  fpace  of  time  from  the 
preceding  returns,  by  inferttng  the  date  thereof  oppoiite  to 
thb party's  name./  1 1.   The  mufter  books,  &c  in  cafe  of 
GHKng  from  any  foreign  ftation,  at  a  time  when  no  op* 
pertunity  (hall  oiler  of  tranfmitting  them  to  the  navy^ 
bfaanlv  to  be  lefc  with   the  naval  officer  of  the   place, 
i^  any,  or  with  fome   refjpedlable   merchant,  witti   di- 
icfifons  to  forward   the   fame  to   the  commiffioners.  of 
Ms  majefty's  navy  by  the  iirft  Me  opportunity,  and   in 
cafe  of  the  removal  of  the  commander,  to  be  delivered  over 
16  his  fucceiTor,  and  a  receipt  given  for  the  fame*  /.  1 2  &  1 3. 
Provided  that  it  ihall  be  lawful  for  the  miniiler  of  anjr 
y  pwifliy  to  whom  the  infpe&or  of  featnen's  wiUs  fliall  tranf- 
r«it  his  check  of  any  letter  of  attorney  or  will,  pailed  and 
'  alknred  by  him,  to  deliver  tAeiaid  check  to  the  attorney  or 
,,  cnecutor  -in  the  faid  letter  of  attorney  or  will  named  and 
r tppoioted.  y.  14.     And  all  Teamen's  letters  of  attorney, 
rand  wills  made  prior  to  ift  Auguft   1786,  and  thofe  of 
r  marines  prior  to  lil  Auguft  1792,  fhall  be  examined  and 
iafpcfled  by  the  infpeSor  of  feamen's  wills  for  the  purpofe 
df  prlfventing  frauds,  forgeries,  or  impoiitions  of  any  kind 
^.'AtrAi,  and  if  fuch  inrpedor-iball  fee  nacaufe  to  fufpeA 
r  Ae  authenticity  of  the  fame,  he  ihall  affix  the  ftamp  of  his 
^  office,  and  iiTiie  checks  for  the  fame,  but  if  he  (hall  fet  good 
,   caufe  to  fttijpe£t  the  truth  and  authenticity  of  fuch  letter 
oC  attorney  or  will,  he  iball  report  the  feme  to  the  treafurer, 

or 


tMll€4. 
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or  to  the  paymafter  of  the  navy,  and  ihall  enter  liis  CMfeU 
againft  fuch  letter  of  attorney  or  will,  which  (ball  prevent 
any  money  from  being  had  or  received  thereon  until  the 
fame  (ball  be  authenticated  to  the  fatisfa£):ion  of  the  faid 
treafurer  or  paymafter.  /is* 
Aamtniitration  The  wages,  pay,  prize-money,  or  allowances  of  petty 
^?!*-I**  ***  **^'     officer^  or  feamen,  non-commiffioned  officers  of  marines, 

and  marines  dying  inteftate,  are  to  be  paid  only  upon  letters 
of adminiftration  obtained  in  the  following  manner: 
The  perfon  claiming  fuch  adminiftration  (hall  fend  or 

iive  in  a  note  or  letter  to  the  infpefior  of  feamen's  willl^ 
ating  the  name  of  the  deceafed,  the  name  of  the  (hip  or 
(hips  to  which  he  belonged,  and  that  he  has  heard  or  been 
informed  of  his  death,  and  requefting  the  infpedor  to 
give  fuch  directions  as  may  enable  him  to  procure  letters 
of  adminiftration  to  the  deceafed,  or  to  the  like  efieA, 
upon  receipt  whereof  the  infpeAor  of  feamen's  wills  (hall 
deliver  or  fend  to  the  perfon  claiming  fuch  adminiftration, 
a  paper  in  the  words  and  form  following,  or  to  the  like 
cffea: 

LIST.  Str, 

ift  Degree— Widow.  HAVING  obtained  infirmatimi% 

a<» Child.  that  A.   B.    born   about  the  year 

JhZz:  Mo'L'r.         j7  -  5'  — r  ""'^  ^''""P't " 

Brother  or  Sifler.  hts  majejly  s  Jbtp dintf 

—  Grand»at»ier   or     the  year  died  at  intbi 

phew,  or  Niece,  tng  any  wtU  to  the  bejt  of  my  Jtnewiedjo 
8th  —  Coufin.germ^n.     and  belief;  I  now  apply  /or  a  CiT" 

'*' ""^nunZZ":     '»>-'<'  t,  enabU  tm  to  obtain  letters 

f  9th  ■  Second  Coufin.       o/ admini/lration  to  his  effe^s^  being 

his      \       '     and  ^„„e^fh^i,J  neare/l  of  kin^  no  ontj   to  the 

heft  0/  my  knowledge   and  belie/  of  a  nearer   degree  he* 
ing  Jiving  at  the  time  0/  the  death  0/  the  /aid  decea/edy  who 

jl^j  ^    \  baicbelor  or  7 
«^^^    i    widower      J 

My  place  0/  abode  is  ■ 

CD. 

jrE  hereby  certi/y,  that  we  per/onaUy  know   the  above 

fub/cribing  C.  D.  and  believe  what  Vj^A  has  /lated  to  he 

true.  ^ 

•-  E.  F. 

G«  H. 

Both  inhabitants  0/  ths  parijh  0/  i  in  the 

county  0/  m 

No* 


«th 
6th 

7th 
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No.  — 

JSPS  herthy  certify^  that  the  above  Z.V.  and  G,  II.  are 
w&wtm  io  us^  are  boufe^ keepers^  and perfons  of  i^ood  r flute. 

IVitnefs  our  handsy 

"ieaedat  —   1  I.  K.  Mimfler. 

fhts  day     >  L.  M.    (  Churchwardens ,  7 

0f 3  N.  O.    I      or  Eiders,        i 

H.  B.  If  the  peribn  applying  is  the  widow  of  the  pariy  dcoeafrd* 
Ibe  muft  forward,  herewith,  an  extradl  from  the  pariOi  re- 
gifter,  or  fome  other  authentic  proof  of  her  ma  mage. 
Jthe  deceafed  died  after  he  bad  left  the  naval  fervice,  an  ex- 
tnJR  from  the  parifh  regiffer  of  his  burial,  or  fame  other 
aithentic  proof  of  his  death,  mull  likeuifc  be  fent  to  this 
ofice. 

[f  the  perfon  applying  knows  any  pro£lor  in  Doflors  Commoni, 

)^^  >  is  defired  to  mention  his  name,  that  he  may  be  em- 

^yed  io  obtaioing  the  letters  of  adminillration« 
rUfl  application,  when  filled  up  and  attefted,  is  to  be  fent  by 
die  general  pofl,  onder  coTer,  direded  to  the  Treafurer  or  to 
the  PaymaAer  of  his  Majefly's  Navy,  London. 

*  And  the  faid  paper  being  filled  up  and  certifiji^d,  the 
fane  fhail  be  returned,  addre^  to  the  Treafurer,  or  to  the 
hjBufter  of  his  Majefty's  Navy,  London,  v^ho  upon  re- 
Q^vmg  the  fame  (ball  direfi  the  infpe£lor  of  feamcn's 
Vib  to  examine  the  fame,  and  make  fuch  inquiry  relative 
tecto  as  may  appear  to  him  neceflary  on  that  behalf. 
Ml  beiog  fatisfied,  he  (hall  forthwith  make  out  a  certifi- 
in  the  following  form,  or  to  the  like  efiefl : 


jiff  §/ Parliament^  32  George  IIL  Cb,  34. 

■ 

:   Certificate  to  obtain  Letters  of  Adminiftration. 

Navy  Pay- office* 
BJFING  duly  examined  an  application  made  to  this  office 
If  CD.  9/ and  county  of ,  Jlcting  that  \^^l^  \ 

n  Ik  {"of Tb^}  ^'"^  ^'  *'"  /A.  B.  originally  of  — , 
!^^  •  \:^rZ  \  *'/^^%  ^^  *"  tnajeftfsPp ,  and 

^miAimt  karnnt  tan  em  efajkbtritr  dtgrit  of  kindred 
?oi.IV.  P     ^  t» 
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to  bsm  I  and  it  appiartng  that  no  will  of  tht  diuaftd  has  tan 

ahjiraitofbii 

theroin/mti 

ftain  Utters  tf 

aiminijiration  to  the  effeHs  oftbefaid  deceafed^  which  appear 

not  to  exceed  thefum  of  —  pounds  ;  provided  always  thai 

\<^L\  "  ^tt^^^f^ifi  intitled  thereto  by  law. 

I.  P.  InJ^eefor^ 

To  / 

Prodor  in  Do£lors^  Commons* 

N,  B.  The  previous  commilEon  or  reqaifition  is  to  be  addreffed 
agreeably  to  the  fuperfcripcion  of  the  within  cover,  in  which 
the  fame, is  to  be  inclofed*  and  forwarded  by  the  pro£lor; 
and  when  the  commifllon  or  reqaifition  (hall  be  returned  to 
this  office  it  will  be  forwarded  to  him,; and  he  is  then  tbfoe 
out  letters  of  adminiftration,  and  fend  them  to  the  infpeAsr^ 
with  his  charge  noted  thereon. 

And  after  filling  up  the  blanks  therein  as  the  cafe  may  be, 
fliall  flgn  and  addrefs  the  fame  to  a  prodor  or  proAors  in 
Do£tors  Commons;  the  faid  infpe£tor  of  feamen's  wills  (hall 
at  the  fame  time  inclofe  and  fend  with  fuch  certificate  a 
letter  addrefTed  to  the  minifler  and  churchwardens,  or  eli> 
ders,  as  the  cafe  may  be^  of  the  parifb  within  wliiclk  the 
perfon  applying  for  fuch  letters  of  adminiftration  then  rc« 
fides  ;  and  the  treafurer  or  the  paymafter  of  his  majefiy's 
navy,  or  the  faid  infpedor,  or  either  of  thern^  fiiall  frank 
the  faid  letter,  fo  as  to  carry  the  fame,  and  the  previoof 
commiffion  or  requifition  to  be  inclofcd  therein,  free  of  the 
charge  for  poftage,  and  which  letter  fo  to  be  addreilcd  t9 
the  minifter,  and  to  the  churchwardens  or  ekfers,  as  the 
cafe  may  be,  fliall  be  in  the  words,  figures,  and  form  AlU 
lowing,  or  to  the  like  efiefi  : 

No. 

Navy  Pay-CJice^  — —  Jay  of  ■ 

Reverend  Sir^ 

HAVING  received  an  application  atteflod  by  you  and  tW9 

{^"o^rJr  \  of  your  parijb,  from  C.  D.  alfo  of  your  parijb^ 

fating  that  \^l\  «  J*. and  \J^^^^  \  next  f 

kin  of  Pi.  B.  late  a  |  '^i^*"  *'|  belonging  to  bis  majfftfs  ma* 
ty,  and  requejiing  leave  to  adminijler  to  bis  effe^s.^ 
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tmm  Srsifed  if  a£f  of  parliament  of  the  fhirty-fifond  tf 
George  the  Thirds  chap.  34,  to  forward  you  the  enclofed 

whi  providedy  to  the  be  ft  of  your  knowledge  and  beliefs 
for  ^1  tfl^'ic//ri  thi  defer  iption  contained  in  the  fame. 

I  am^  Reverend  Sir^ 

Tour  moft  obedient  fervant^ 
LP.  InfpeSor. 

P.  S-  men  the  \  "^^^^^S^l  '^  ^^^^«^^»  P^  willpUafe 
If  return  it,  ^ddreffed 

To  the  Treafurer^  or 

To  the  Paymafier  cfhis  Majeftfs  Navy^ 

London. 

Mnd  Jjpeeify  and  defer  ibe  the  receiver  general  of  the  land  tax^ 
eeMi&Ofr  of  the  cufloms^  colleQor  of  the  excife^  or  eleri  of  the 
deck,  umfe  abode  is  neanjl  to  the  perfon  applying ^  who  will 

k  £re^ed  to  pay  ^  ^^{^  J  the  wages  dye  to  the  deceafed. 

To  A.  B. 

Minffter  of  the  parijh  of  — • 

M  Bm  If  tlftc  application  above  mentioned  was  not  attefted  by 
jQUp  B9  fiatfd  iberfin.  be  plcafed  to  return  the  enclofed 

i^lmu^ira^'}  unnitdiately,  that  means  may  l^  taken  \o 
ubMrer  the  impofition. 

J^  ibe  infpedor,  before  he  fends  fuch  certificate  as  be- 
JKedicpAed  to  the  prodor  in  Do£lors  Commons,  fhall  fill 
jipplke  tda^nlts  therein  agreeably  to  the  circumftances  of  the 
(iillf  I  sikI  the  pro£lor  or  proAors  to  whom  fuch  certificate 
^~*'  J^  addrefied  ^nd  fent,  and  which  (hall  likewife  in* 
<he  letter  to  the  roinifier,  churchwardens,  or  elders, 
jvafoffcfaid,  fhall,  immediately  upon  receipt  of  the  fame, 
>Ar  om  the  previous  commiffion  or  requifition,  or  take  fuch 
proper  and  If^gal  fieps  as  may  be  neceflary  towards 
lipg  tb^  peribn  fo  applying  for  letters  of  adminiftra- 
IP  the  deceafed  inteltate,  to  obtain  the  fame,  and  (hall 
fuch  previous  commiffion  or  requifition,  or  other 
and  neceflary  ioflrument,  with  inflrudions  for  exe- 
iitg  ibe  fame,  in  the  letter  fo  to  be  addrefled  to  the  mi- 
$4^4  churchwardens,  or  elders,  and  which  had  been 
litKpd  to  him  by  the  infpe£tor  of  feamen's  wills,  along 
the  aforefaid  certificate,  and  (hall  forward  fuch  lettcf 
^J  indofures  as  aforefaid  by  the  general  po(^,  agreeably  ^  « 
:Ap  addrefs  put  thereon  bv  the  treafurcr  of  the  navy, 

r  2  the 
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the  paymafter  of  the  navj,  or  the  infpedGr  of  feaaub'if 
uritls.  yi  i6. 

.    And  the  minrder,  and  the  churchwardens,  or  eMer9, 
as  the  cafe  may  be,  (hall,  immediately  upon  the  reeerpt  of 
fuch  letter  as  aforefatd,  with  the  previous  commiffion  or 
requifition,  or  other   inftruments  tnclofed  therein,  take 
fuch  fteps  as  to  them   may  feem  proper  or  neceflfary  for 
procuring  the  etecution  of  them,  and,  being  fb  executed, 
fliall  tranfmit  the  fame  to  the  treafurer  or  to  tbfe  paymafter 
of  his  majefty's  navy,  London  ;  and  if  the  (jerfon  appljf*. 
ing  for  fuch  letters  of  ad  mini  (I  ration  refide  at  a  diftance 
from  the  place  where  the  wages,  prize-money,  or  other 
allowances  of  money  due  to  the  deceafed,  are  payable,  he  or 
they  (hall  fpecify  and  dcfcriSe  the  receiver  general  of  the 
land  tax,  colle£ior  of  the  cuftoms,  collector  of  the  excife,  or 
cTerk  of  the  checlc,  who'  may  be  moft  convenient  or  near- 
eft  to  fuch  peribn  applying  for  fuch  admin tftcation  ;  and 
the  faid  treafurer  or  paymafter  of  his  majefty's  navy  (halj, 
immediately  upon  the  receipt  thereof,  fend  the  faid  previ- 
ous commiiHon  or  requifition,  or  other  legal  inftrument, 
executed  by  the  perfon  applying  for  the'adminiftration  as 
.aforefaid,  to  the  aforefaid  pro£lor  in  Do£bors  Commons, 
.  who  in  purfuance  thereof  (hall  Pirthwith  fue  out  and  pre* 
'  cure  Tetters  of  adminiftration  in  favour  of  the  perfon  fa 
'  applying  for  the  fame,  in  the  manner  and  forjn  above  men- 
tioned, to  the  eftate  and  eftcSs  of  the  perfon  who  has  fo 
died  inteftate  as  aforefaid.  /»  1J» 
Eteentonhow   .      And  where  any  petty  o^cer,  feaman.  non-commiffon- 
lac^^crf  wiiu.'   ■  ^  P^ccr  of  marines^  or  marine,  belonging,  or  who  fliall 
•  have  belonged  to  any  of  'his  majefty's  (hips,  has  died,  or 
hereafter  (hall  die,  and  (hall  have  left  a  will  or  teftameot^ 
.  appointing  any  executor  or  executors  therein,  anj  pay, 
wages,  prize-money,  or  allowance  of  moneys  which  may 
have  been  due  or  owing  to  fuch  teftator  at  the  time  of  his 
deaths  (hill  not  be  paid  over  to  or  recovered  by  fuchcxe- 
cutor'or  executors,  but  upcn  probates  of  fiKh  wills,  to  be 
obtained  in  the  following  manner,  viz.  after  fuch  wills  '| 
ihaU  have  been  tranfmitted,  infpcded,  and  lodged  in  tiie 
.  o(Ece  of  the  treafurer  of  the  navy,  as  direded  by  the  afore* 
.  mentioned  ad  of  the  twe'nty-lixth  year  of  the  reigh  of  hit 
prefent  nwjefty,  the  infpcftor  of  feamen*s  wills  and  powers 
of  attorney  (hail  iilue,  or  caufe  to  be  iflued,  a  check  in  licii 
thereof,  with  dir^dions  to  return  tiie  fame  upon  the  tefta- 
tor's  death,  and  to  which  check  there  (hall  be  fubjoincda 
blank  certificate,  to  be  iigned  by  two  reputable  boufe- 
keepers  of  the  pari(h  where  fuch  executor  is  refideot  at  dM 
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time  fucli  ceruficaxe  (hall  be  fo  returned  to*  tbe  pay  office 
of  the  treafurer  of  the  navy,  certifying  that  they  perfon* 
illjknow  and  believe  that  he  is  the  perfon  defcribed  as 
executor  in  the  faid  check  ;  and  alio  another  blank  certi- 
ficace,  to  be  figned  by  the  minifter  of  the  faid  pariih,  and 
two  of  the  church  vvardens,  or  two  elders  of  the  fame,  as 
thecife  may  be,  certifying  that  fuch  two  perfons  who  cer- 
tified as  above  mentioned  are^efident  within  the  parifli, 
aJod-  of  good  repute  ;  and  fuch  check  and  certificates 
flul}  be  in  tbe  form  and  words  following^  or  to  the  like 

No. CHECK. 

,  Navy  Pay  Ojpce. 

IT  hiing  Jinked  by  ASit  of  Parliament^  twefity^Jixth 
George  111.  chap.  63^  and  thirty  fecond George  III.  chap. 
34y  that  wills  granted  by  petty  officers  and  feamen^  non-com* 
mfimid  officers  of  marines^  and  marines  ^  belonging  to  bis  Ma* 
fpfs  nevy^fluill  be  lodged  in  this  office ^  for  purpofes  therein 
fpidfiiix  and  that  a  check  Jhall  be  iffuedfor  exfery  fuch  wilU 
mmtiomng  the  particular  heads  thereof y  wbi.b,  hy  virtue  of 
^pkrA^  affy  Jhall fland  in  place  of  the  fame ; 

ftfr  is  iherrfore  iffieed  to  Jhexu  receipt  at  this  office  of  a 
jVil^   ■  dated  at  upon  the  — —    day  of         ■ 

rd  hy   A.  B  now  of formerly  of  his   majejifs 
in  favour  of  C.  D.   and  »appointing    fc.  F 


iSxC    ^^^  which  is  attefled  by   G.  H,    and  L  K, 
fSijr  tienfe  E.  F.  upon  the  teftator^s  death  is  entitled^  upon 
^iion  of  this  cheeky  to  demand  of  this  office  the  wages ^ 
ear  any  other  allowances  due  to  the  decenfed «  and{  that  the 
t  mentioned  will  be  dire^ed  andfent  to  apro^lor  in  Doc-;*^ 
i. Commons,   to  obtain  a  probate  thereof^  which  is  alfq  t9 
kefgeif  in  this  office. 

Wji  hereby  certify^  That  we  perfonaUy  know  th§  abo^C'* 

PE.  F,  the  prefent  holder  of  this  check ;  and  that  hi 
aiitant  of  this  parijb* 
.  L.M. 

».  N.  O. 

\f}^^  x'  Poth  inhabitants  of  the  parijh  of  *  in 

the  county  of  — 

rv.. 


** 


\ 


I  9 
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WE  hereby  certify^  That   the  above   L.  M.    ehi  N.O. 

are  known  to   usj  are  houfekeepersj    and.  perfohs  of  go$tt 
repute. 

'  IVitnefs  our  hflndsy 

At thii    1  P.  Q^  Minifler. 

day  of   >  R.  S.  K  ChurchiifardiHs  i 

3  T-U.l     orJElders.      J 

If  the  teflator  dies  after  he  leaves  the  naval  fervice ,  k  certificate 
of  his  burial,  or  fome  other  authentic  £roof  of  his  deaths  moft 
likewife  be  fent  to  this  office. 

If  the  execut  j  ^^  I  kno^s  any  prober  in  Doctors  Commons^ 

/  or  he  \  ^^  dcfired  to  mention  his  name,  that  hp  inay  be  em-r 

ployed  in  obtainirg  the  probate.    . 
The  above  certificates  are  to  be  filled  up  upon  the  tedator'i 
de&tb*  and  the  check  to  be  fent  by  the  general  pD(l,  under  co- 
ver, dire^ed  to  the  T  reafurer,  or  to  the  Paymafler  of  bis 
Majefly's  Navy,  London. 

■ 

And  the  faid  check  having  been  with  the  certificates  duly 
filled  up,  returned  to  the  treafurer  of  the  navy,  or  to  the 
p^yrpafter  of  the  navy,  in  the  event  of  the  teftafor's  death| 
and  the  faid  original  will  having  been  pafled  and  ftampcd 
in  the  manner  fpeciiied  and  direded  by  the  aforrfaid  ad, 
pafTed  in  the  twenty-fixth  year  of  the  reign  of  his  prcfeot 
.  Ihajefty,  the  infpeiStors  of  feamen's  wills,  or  the  perfons 
authorized  to  ad  for  him,  (hall  note  thereon  the  amooot 
of  the  wages  due  to  the  faid  deceafed,  and  fhall  forwif4 
the  faid  will  to  fuch  pro£lor  or  pro6io;s  in  Do^ots  Coiii- 
mons  as  aforefaid,  together  with  a  letter  addrefied  to  the 
liiinifter  and  churchwardens,  or  elders,  as  the  cafe  majr  fte, 
of  the  parifli  within  which  the  faid  executor  or  executdfi, 
applying  for  fuch  probate  of  will,  fhall  then  refide ;  lOd 
the  treafurer  or  the  paymafler  of  his  majcfty*s  n^vjr,  bf 
the  faid  inf'peflor,  or  either  of  them,  fhall  fratik  the  Sid 
letter,  fo  as  to  carry  the  fame^  and  the  previous  commif* 
fion  or  rcquifition  to  be  inclofed  therein,  free  t>f  charge 
forpoftage;  and  which  letter,  fo  to  be  addrefied  to  Che 
miniiler  and  churchwardens,  or  elders,  as  the  cafe  tnajr  be, 
ihall  be  in  the  words,  figures,  and  form  followingi  or  to 
the  like  efFed ; 

No. Navy  PafrOffice^  — -  1 79- 

Pev.  Sir^ 
HAVING  received  a  checi^  formerly  ijfued  hy  tins  ffie^f 
,io  which  there  are  ceriiftates  annexed^  attejled  hj  you  emd 
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^J.h.«h»«den.J  ^^yg^  ^^,^^  c,rti/y-»g  that  CD. 
*lf»  af  ywr  parijbt  is  tht  perfon  defcribtd  in  tht  /aid  cbtcl 
U  b*  thiiXicutY^J^  to  A.  B.  latt  a  Y^\^^]  beUnging 

t§  his  majeft/s  navy^  and  requefting  that  a  probate  of  ibi 
VnUof  the  faid  A.  B.  may  be  granted \ 

I  am  dire^ed  by  a^  of  parliament  of  the  thirty- fetoni 
of  George  the  thirdy  chap. to  forward  you  the  enclofed 

{S«^o«°}  ^""^^^Py  ?/"'*'  tvill,for  the  purpofe  of  fwear^ 

iig  tb§  perfon  fo  named  exetut  \  ^/^  \  accordingly. 

I  amy  Rev.  Sir^ 

t'our  mo/f  obedient  fervanti 

I.  P.  Infpeifor^ 

p.  S..  fnen  tbi  Y^'^ji!^:  \  is  ixecuted,  you  will  phafi 

$$  return  ity  together  with  the  copy  of  the  willy  addreffed 
'  To  the  Treafurer^  or 

To  the  FaymafUr  of  his  Majeflys  Navy^ 

London. 
Jhi  fpetify  and  defcribe  the  receiver  general  of  the  land^ 
Iter,  eolUhor  of  the  cuftomsy  collector  of  the  excife^  or  clerk  of 

'  Ik  Ank^  whafe  abode  is  nearefl  to  the  execut  5  ^^^  \  who  will 
k  SreSled  to  pay  1 1^^^  \  the  wages  due  to  the  decoded. 

ToA.B. 

Minifter  of  the  parijh  of         ■ 

|.Ao(l  the  faid  pro^or  having  received  the  faid  will,  and 
tte  faid,  letter  fo  written  by  the  infpedtor,  (hall  immedi- 
Itelj  fue  out  the  previous  commiffion  or  requidtion,  or 
tM^e  fuch  other  proper  and  legal  fteps  as  may  be  neceflar]r 
^/tlwards  enabling  the  faid  executor  or  executors,  fo  ap- 
plying for  probate  of  the  faid  will,  to  obtain  the  fame^  and 
A^  enclofe  fuch  previous  commif&on  or  requifition,  or 
|\^ber  legal  and  necefTary  ini^roment,  with  in(lru£lions  for 
g^Ktcuting  the  fame,  as  alfo  a  copy  of  the  faid  will,  in  th« 
jmfr  fo  to  be  addrefled  to  the  minifter,  churchwardens, 
[  .ir.  dders,  and  (hall  forward  fuch  letter  and  inclofures  as 
•  ifDiefaid  by  the  general  poft,  agreeable  to  the  addrefs  put 
'4iereon  by  the  treafurer  of  the  navy,  by  the  paymafter  of 
teoavy,  or  by  the  infpedor  of  feamen's  wills,  f  18. 

Afid  the  minifter  and  the  churchwardens,  or  elders,  as 

dK  cale  may  be,  (hall  immediately  upon  receipt  of  fuch 

[]  i^Kter  as  aforefaid,  with  the  previous  commiffion  or  re- 

401^01)1  or  other  inftruments  inclofed  therein,  take  fuch 

P4  ftcpt 
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fieps  as  to  them  may  feem  proper  or  neccflary  for  procur- 
ing the  execution  of  fuch  previous  commiffion  or  requH 
fition,  or  other  inftrument  direded  by  the  prodor  Co  be 
executed,  and  the  fanic^  being  fo  executed,  he  or  they  (hall 
tranfniit  the  fame  to  the  treafurer  or  to  the  pay  matter  of  , 
his  majefly^  navy,  London  ;  and  if  the  perfon  atpplying  for 
fuch  probate  c  f  will  (hall  be  and  refide  at  a  diftance  from 
the  place  where  the  wages,  prize  money,  or  other  allow* 
iinceji  of  money  due  to  the  deceafcd,  are  payable,  he  or 
they  (hall  fpecify  and  defcribc  the  receiver  general  of  the 
land  tax,  collector  or  the  cufloms,  coUe<Bor  of  the  excife, 
or  clerk  of  the  check,  who  m^y  be  moft  convenient,  or 
reareil  to  the  perfon  appl)ing  for  fuch  probate;  and  the 
faid  treafurer  or  paymaller  of  his  majefty's  navy  (kail  im- 
mediately upon  receipt  thereof  fend  the  (aid  previous  com- 
mi/Iionor  requifition,  or  other  legal  in(lrument<,  executed  by 
the  perfon  applying  for  the  probate  as  aforefaid,  to  the  afore- 
^  faid  prodor  if)  Doctors  Commons,  who  in  purfuancc  there- 

of (ball  forthwith  fue  out  and  procure  fuch  prolate.  Jl  19. 
And  when  any  perfon  or  per  Tons  alleging  him,  bcr,  or 
nimincrir|fo      themftlves  to  be  creditor  or  creditors  of  any  petty  officer, 
petryofnce  I,      feaman,  non-commi(&oned  cSicer  of  marines,  or  marine, 
fcdn«o,  &.         dying  inteftatc,  or  leaving  a  wilU  of  which  the  executor 

or  executors  (hali  renounce  the  execution,  or  (hall  refufe 
to  act  thereupon,  (hi!)  in  that  chara£)er  be  defirous  of  pro- 
curing letters  of  adnMnii^ration,  or  letters  of  admin i/lration 
with  will  annexed,  in  order  to  receive  any   wages,  pay, 
prize  money,  or  ether  allowances  of  money  of  any  kind, 
due  to  fuch   petty  officers  or  feamen,  non-com  mi  ffioned 
ofiicers  ot  marines,  or  marines,  in  refpeA  of  fervices  in  his 
majelly's    navy,  the  fame  (hall  not  be  paid  unto  any  fuch 
creditor  or  creditors  as  aforefaid,  but  upon  letters  of  admi- 
ni({ration,  or  letters  of  adminiflrarion  with  will  annexed, 
to  be  obtained  in  the  following  manner  ;  {videlicet^)  Such 
creditor  or  creditors  (ball  apply  by  letter  or  note  to  the 
infpedior  of  Teamen's  wills,  flating  the  nature  and  amount 
of  his  demand,  and  if  the  perfon  upon  whofe  account  the 
wages,  pay,  prize  money,  or  other  allowances  are  due, 
(hall  have  died  after  he  left  the  naval  fervice,  fuch  creditor 
(hall  alfo  exhibit  a  faiisfa£iory  proof  of  fuch  death,  and  if 
he  knows  any  prc£lor  in  Dodors  Commons,  whom  he  may 
wifh  to  employ,  he  (hall  mention  his  name  to  the  faid  in* 
fpe&or,  who  Ojall  further  require  a  certificate,  figned  by 
two  reputable  houfe keepers  of  the  parilh  where  fuch  cre«^ 
ditor  is  refidcnt,  certifying  that  they  perfonally  know  him, 
and  believe  that  he  is  the  perfoo  whom  be  defcribes  him^ 
10  felf 
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(cir  to  he,  and  alfo  another  Certificate  from  the  minifte^ 
of  the  faid  parifli,  and  two  of  the  churchwardens,  ortwo 
of  the  elders  of  the  fame,  as  the  cafe  may  be,  certifying, 
that  fuch  two  perfons  who  figntd  and  certified  as  above* 
mentioned,  are  refident  within  the  parifli,  and  of  good  re- 
pute ;  and  upon  receiving  fuch  certificates,  together  with 
a  ftated  account  in  writing  of  fuch  creditor's  demand,  he 
ihall  fign  his  name  to  fuch  account  exhibited  by  fuch  cre- 
ditor, and  (hall  alfo  put  a  ftamp  thereon,  in  token  of  his 
approbation  thereof;  and  every  fuch  account,  and  the 
Touchers  exhibited  by  fuch  creditor,  (hall  be  kept  by  the 
faid  infpe(^or  as  vouchers  of  the  accounts  of  the  treafurer 
of  the  navy,  and  fuch"  infpeftor  (hall  immediately  make» 
or  caufe  to  be  made  out  a  certificate,  ftating  the  nature 
and  amount  of  fuch  creditor's  demand  upon  the  eftate  of 
fuch  petty  officer,  feaman,  non-com  mi  ffioned  officer  of 
marioes,  or  marine,  as  aforefaid,  deceafed,  and  (hall  fign 
and  ftamp,  and  forward  the  fame  to  the  pro<Elor  or  prodort 
in  Dodors  Commons  as  (hall  have  been  named  by  fuch  cre- 
ditor, and  he  (hall  alfo  inclofe  and  fend  therewith  a  letter 
addrefled  to  the  minifter  and  churchwardens,  or  elders,  af 
the  cafe  may  be,  of  the  pari(h  within  which  the  perfoa 
applying  as  creditor  for  fuch  letters  of  adminiftration  then 
rendes,  and  the  treafurer  or  paymafier  of  his  majefty's  na- 
vy. Of  the  faid  infpedor,  or  either  of  them,  (hall  frank  the 
(aid  letter  fo  as  to  carry  the  fame,  and  the  previous  com- 
miffion  or  rcquifition,  or  other  neceiTary  inftruments  to  be 
indofiKltherein,  free  of  the  charge  for  poftage ;  and  which 
letter  fo  to  be  aJdre(red  to  the  minider,  and  to  the  church- 
wardens, or  elders,  as  the  cafe  may  be,  (hall  be  in  the 
iollowing  words,  figures,  and  form,  or  to  the  like  efiedl : 

N§.  —  Navy  PayOjfficef  —  179- 

Rgverend  Sir, 

HAVISG  rectlved  certijicatis   attefted  by  you  and  tWQ 

J^^'j;;;;;  •"•  \  of  your  parijb,  from  C.  D.  Jlating  that  hi 

is  rtpdent  therein^  and  difiring  to  adminifter  to  the  iffe£ls  of 
A*  B.  late  of  his  majtflys  na^iy^  as  his  creditor ; 

I  am  direSfed^  by  ak  of  parliament  of  the  thirty -fee ond  of 
George   the    Thirds  ch*   34,   to  forward  you  the  inclofed 

\  **^S^"  \  f^^  ^^  purpofe  of  fwearing  him  accordingly. 

I  am,  Riverend  Sir, 

Your  mo/i  obedient  fervant^ 

I,  P.  InfpeGor. 

P.  S. 
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P.  S.  H/hen  tht  J  ^^^i^^**  ^  \  is  execuUd^  you  wU  plmfi 

to  ntmrn  ity  addrtffid 

To  the  Treafurtr^  or 

yjr  thi  Paymafttr  ofhh  Majeflys  Navy^ 

London. 

And  J^ify  and  defer ikt  the  nctvuir  general  of  the  land  iax% 

''aiUiior  of  the  cujhmi^  colU^or  of  the  exeife^  or  clerk  of  the 

^^beeiy  fvboji  abode  is  neareji  to  the  above  creditor^  who  wiO 

te  direcfed  to  pay  that  part  of  the  wages  due  to  the  deceafed  wkitb 

i<h€  J  oppears  by  law  entitled  to  receive. 
To  A.  B. 

.    MiniJIer  of  the  partfh  of  ■ 

And  the  prodor  or  pro£)ors  t6  whom  the  aforcfaid  certificate 
iball  beaddrefled  and  fent,  and  which  (hail  lilcewife  inclofe 
the  letter  to  the  mlnifter,  churchwarden^,  or  elders,  as 
afocefaidf  fhall  i;nmediatcty  upon  receipt  of  the  fame  fue 
out  the  previous  commiifion  or  requiTition,  or  take  fuch 
other  proper  and  legal  fteps  s^s  may  be  neceffary  towards 
enabling  the  perfon  To  applying  as  creditor  for  letters  of 
admin iftration  to  fuch  deceafed  to  obtain  the  fame,  and 
ihall  inclofe  fuch  previous  commiffion  or  requifition,  or 
other  legal  and  necc/Iary  inftrumenrs,  with  inftroAions 
for  executing  the  fame,  together  with  a  copy  of  ibe  will 
in  cafes  of  adminiftration  with  the  will  annexed,  iii  the 
letter  fo  to  be  addrefled  (o  the  minifter,  churchwardeoi,  or 
aiders,  and  ihall  forward  fuch  letter  and  inclofures  as  afere- 
i'aid  by  the  general  poft  agreeable  to  the  addrefs  put  thereon 
by  the  treafurer  of  the  navy,  paymafter  of  the  navy,  or  the 
infpedtor  of  feamen's  wills,  and  if  it  (hail  be  neceflary  to 
t  cite  the  next  of  kin,  notice  of  fuch  citation  fliali  be  pre^ 

viouily  given  to  the  faid  infpe£lor,  who  (hall  point  our  oqe 
or  more  public  papers,  in  which  fuch  citation  fliall  be 
infer  ted. 

And  the  minifter  and  churchwardens,  or  elders,  as  the 
cafe  may  be,  (hall,  immediately  upon  the  receipt  of  fucb 
letter  as  aforefaid,  with  the  previous  commiffion  or'feqii^ 
iitton,  or  other  inftruments  inclofed  therein,  take  fuch 
fieps  as  to  them  may  feem  proper  or  neceflary  for  proour- 
jng  the  execution  of  fuch  'previous  commiffion  or  nqui* 
fition,  or  othtr  inftrument,  dire£ied  by  the  prodor  to  be 
executed,  and,  being  fo  executed,  he  or  they  (ball  tranfablt 
the  fame  to  the  treafurer,  or  to  the  paymaiier  of  his  m^ 
jcfty's  navy,  London  ;  and  if  the  perfon  applying  for  fuch 
adminifiration  ihall  be  and  refide  at  a  difiance  from  the 

pbcs 
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place  where  the  wages,  prize  money,  or  other  a]loWiince 
t)f  monej  due  to  the  deceafed,  are  payable,  he  or  they 
Ihall  fpecify  ahd  defcribe  the  receiver  general  of  the  land 
tax,  colle^or  of  the  cuftoms,  colledor  of  the  excife,  or  ' 
clerk  of  the  check,  who  may  be  moft  convenient  or  neareft 
to  fuch  perfon  claiming  Aich  adminiftration  ;  and  the  faid 
treafurer  or  paymafter  of  his  majefty's  navy  (hall,  imme* 
diately  upon  receipt  thereof,  fend  the  faid  previous  com<ir 
niffion  or  requifition^  or  other  legal  inftruments,  executed 
by  the  perfon  applying  fo^  the  ^miniftration  as  aforefaid, 
to  the  aforefaid  prodlor  or  proflors  in 'Dodors  Commons^ 
who  in  purfuance  thereof  dial  1  forthwith  fue  out  and  pro- 
core  letters  of  adminiftration  in  favour  of  the  perfon  fo 
applying  as  creditor  for  the  fame,  in  the  form  and  manner 
above  mentioned,  to  the  eftate  and  effed^s  of  the  perfoa  ^ 
who  has  died  as  aforefaid,  but  which  letters  'of  admini* 
ftrttion  may  and  fhall  only  entitle  fuch  ad  mini  fir  a  tor,  as 
creditor,  to  receive  fuch  part  of  the  eftate  of  fuch  petty 
officer,  feiman,  non*commiffioned  officer  of  marines,  or 
mafifie,  as  (hall  fatisfy  the  amount  of  the  claim  or  demand 
Dide  by  bim  as  aforefaid,  together  with  expenccs  incur- 
red in  eftabliftiing  his  right  as  aforefaid  to  receive  the 
6ne,  and  the  balance  of  fuch  inteftate*s  eftate  (if  anyj 
tfter  fatiifying  the  demand  of  fuch  creditor,  and  expencct 
incurred,  (hall  remain  in  the  hands  of  the  treafurer  of  the 
litvy,  fubjed  to  the  claim  and  demand  of  any  other  cre*- 
ditor,  next  of  kin,  or  executor,  to  take  and  receive  the 
fame,  when  legally  authorized  fo  to  do.yi  20,  2i. 

And    as  foon   as    any    letters    of   adminiftration,  or  Checki  uid  «f • 
probates  of  wills,  or  letters  of  adminiftration  with  will  '^"ff^**J^'* 
annexed,  have  been  obtained,  and  pafled  the  feal  of  the  tkeiofpeaor 
proper  court,    in  the  manner  hereinbefore  direfled  in  the  of  k%w€a*9 
difierent   events   hereinbefore   fpecified,  the    pro£tor  or  *' 
proSors  who  have  fued  out  the  fame  ftiall  immediately 
fend  fuch  letters  of  adminiftration,  or  probates  of  wills, 
or  letters  of  adminiftration  with  will  annexed,  addrefled  to 
Ae  treafurer  or  to  the  paymafter  of  his  majefty's  navy, 
together  with  an  account  of  his  or  their  charges  and  ex- 
pcoces  in  obtaining  the  fame,  which  faid  charges  and  ex- 
pences    (hall    not  exceed   the  fum   or  fums    hereinafter 
aUowed  to  be  charged  in  the  different  events  hereinafter 
fpecified  ;    and  the  faid  treafurer  or  paymafter  of  his  ma- 
jeBy*s  navy,  upon  receiving  fuch  letters  of  adminiftration, 
or  pn>bates  of  wills,  or  letters  of  adminifti'ation  with  will  ^ 
annexed,  (hall  dire£t  the  infpedtor  of  feamen's  wills,  6r 
Ibe  perfon  authorized  to  ad  for  bim,  to  iftue^  or  caufe  to 

be 
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be  iflued,  a  check,  containing  the  heads  of  fuch  letters  of 
adminiftration,  or  probate  of  will^  or  letters  of  adoiioiftrt** 
tion  with  will  annexed,  as  the  caie  may  be ;  and  the  faid 
infpector,  or  the  perfon  authorized  to  a£l  for  hiai,  dull 
note  thereon  the  amount  of  the  faid  profior  or  prodors 
charges  and  expences,  provided  the  fame  (hall  be  at  and 
after  the  •  rates  hereinafter  allowed  to  be  charged,  and 
likewife  fpecify  and  defcribe  upon  the  faid  check  the  reve* 
fiue  officer  or  clerk  of  the  check,  refiding  as  aforefaid 
toeareft  to  the  adminiftrator  or  executor  fo  to  be  named  in 
fuch  check,  if  fuch  communication  (hall  have  been  made 
to  him  ;  and  in  cafes  of  letters  of  adminiftration,  or  letters 
of  admin iflration  with  will  annexed,  granted  to  creditors, 
be  (hall  aifo«ffiote  upon  fuch  check  the  amount  due  to  fucb 
creditors,  and  which  check  of  letters  of  adminiftration, 
or  letters  of  adminiftration  with  will  annexed,  to  prepared, 
Ihall  be  delivered  over  by  him  to  the  faid  adminiftrator, 
and  which  check  of  probate  of  will  (ball  be  delivered  over 
by  him  to  the  faid  executor,  together  with  the  copy  of  the  . 
will  which  had  been  trani'mitted  to  him  by  the  prodor 
or  pro£lors  in  Dolors  Commons,  the  faid  copy  being'firfl 
fiamped  by  the  \n(pe&tor^  if  the  faid  adminiftrator,  or  the  faid 
adminiftrator  with  will  annexed,  or  the  faid  executor,  u 
the  cafc  may  be,  (hall  be  prefent  or  demand  the  fanie  in 
prfon,  but  if  he  (ball  not  be  prefent,  but  be  and  reGde  tt 
a  diflance,  then  and  in  that  cafe  the  faid  infpe£lor  (ball 
deliver  fuch  check,  and  (uch  copy  of  will,  to  thedeputf 
paymader,  and  which  (hall  be  in  the  following  iotm^  qr 
to  thelike  e(}c(3;: 

No. CHECK. 

Navy  Pay^  Office^  — —  day  df *     ' 

IT  hting   d'lncfed  by    acl$  of  parliament^    twenty^foA     \ 
Gisrge   the  Thirds  chap.  63,  arid  Thirty- fecond  Geurgc  rf*"    i 
Tbirdy   chap.  34.,  that  letters  of  adminijiratiotiy  and  prebatH 
j^f  wilUy  granted  te  the  f^prefentatives  of  petty  officers  aad 
Jeamen^  mn-ammijfioned  officers  of  marines^  and  marines  bf-^ 
^"gf^g  to  his  majejlys  navy^  Jball  be  lodged  in  this  office^  #* 
vouchers  to  the  treafurer  for  payments  made  thereon-^  andtba^ 
a  check  Jhall    be    iffiued  for  every  fucb  adminiftration  and 
probate  of  %v:llj  and  adminijiration  tuitb  will  annexed^  fpi" 
cifying  the  particular  beads  thereof ^  which  by  virtue  ofih^ 
Juid  a^  Jhall Jiand  in  place  of  the  fame  \ 
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nis  is  therefin  ijfuid  t9  Jhew  reatpt  at  this  effict  of 

f  Lcnen  of  AdmiRiftration  7  ^  J  ^      r>    T\      ^ 

5  iv.fc...  of  w.il  \  granttd  U  C.  D.  tf 

C  Lcttvn  of  tdiDwiftration  with  will  «noexed.  \ 

C  Adgiuftrac  ^ 

in  tbi  county  of as  /  E«pcut  y 

0, /^d  mini  ft  rat  with  will  inneved    \ 

§fA.B.  lati  of  bis  majejlysjhip dated  —  day  of  — — 

No.  

Rimittanci  bill  to  be  addrejfed  to at  — 

f  Lettert  ..t  a:inioiilmtioa  1 

The  aforefaid  J  Prob-te  of  wiii  Svoert 

^  Lffftters  of  arfmio'^ratioo  wi*h  f^ll  aonex^d  3 

fuii  out  by  proCfor  in  Doctors  Commons,  whofi  chargts 

amnmt  to  — - 

I.  P.  Infpi£for. 

fi  ibt  Deputy  Paymafler  of  bis  Mdjejlys  Navy. 

Provided,  that  where  any  Aim  not  exceeding  the  fum 
of  fen  pounds  (ball  be  due.  for.  the  fervices  as  aforefaid  of 
any  petty  officer  or  feaman^  non-commiffioned  officer  of 
aiarines,  or  marine,  deceafed,  inr  order  that  the  widow, 
•■eit  of  kin,  creditor,  or  perfon  named  as  executor  in  any  ^ 
will  orteftaonent  of  fuch  petty  officer  or  feaman,  non- 
commiffioned  officer  of  marines,  or  marine,  may  not  be 
put  to  great  expence,  it  (hall  and  may  be  lawful  for  the 
iofpedor  of  feamen's  wills,  after  having  taken  the  pre« 
vioys  fteps  toafcertain  the  juftnefs  of  their  rcfpedlive  claims 
.  lo jirobate  or  adminiftration,  or  adfniniftration  with  will 
.anaexed,  (in  like  manner  as  he  has    been  hereinbefDre 
<iire£ted  to  take  in  cafes  of  granting  certificates  to  Doctors 
Commons  for  letters  of  adruiniftracion,  or  letters  of  admi- 
oiftration  with  will  annexed,  or  for  probates  of  will)  to  , 

iffiie  or  caufe  to  be  iflued  a  certificate  in  the  following  form, 
or  to  the  like  efFed : 

Iff  of  Parliawuntjtbirty-fecondGtox^ft  III.  chap.  34* 

•Ho. 

CERTIFICATE. 

:'  Navy  Pay  Office^ day  of*-^-^ 

\  .  HAVING  duly  examined  a  claim  prefented  to -me  as  In* 
\zj^aa9r  $f  feamen*s  wills,   ^c.   by   A.  B.  of  in  tba 

i«|nf^.  rf  Jlating  that  {^'J  is  the of  C.  D. 

'jfilfdly   of and  lately  a  Y^^2\  belonging  to  bis 

^^i/lfsflnp  —  and  who  died  at  — —  on  the  — — 

Jtbtn^ 
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/  thnfire  birtby  certify t^  thai  I  biUiVi  the  amteMt  4» 
therein  /lated  f  be  true^  and  ulfi  that  the  faid  A.  B.  is  em^ 
titled  te  receive  whatever  wages^  prize  memey^  axd  eihef 
allowances  of  money  may  be  due  to  the  faid  decfafed^  pr§» 
vided  the  amount  thereof  does  not  exceed  the  fum  of  teit 
pounds.    ' 

Remittance  bill  to  be  addrejjed  to  ■        at  — — ; 

#  I.  P,  InJ^aor. 

To  the  Deputy  Paymafler  of  the  Navy^  who  Jh^  take  emt  ■ 
to  note  hereon  allfums  which  he  Jball  pay^  or  caufe  to  be  paid^ 
upon  the  author Uy  of  the  fame* 

And   which  certificate,  fo   prepared,   (hall  be  delivered 

over  by  him  to  the  faid  widow,  next  of  kin,  creditor^  or 

perfon  named  as  executor,  if  he  or  they  fhall  be  prefeot^ 

but  if  he  or  they  ihall  not  be  prefent,  but  be  and  refide  at 

a  diftance,  then  and  in  that  cafe  the  faid  infpcAor  Ihall 

fpecify  and  defcribe  upon  the  faid  certificate  the  leveoiie 

officer  refiding  as  aforefaid  neareft  to  fuch  widow,  nest 

of  kin,  creditor,  or  perfon  named  as  executor,  and  tbsSL 

deliver  fuch  certificate  to  the  deputy  paymafter.  /I  22, 23* 

1>ep«ty  pty-  And  the  faid  deputy  pay  mailer,  upon  receiving  fuch  checkf 

ttdD  VndVaiThe  ^  ^"^**  Certificate,  addrefTcd  to  him,  as  the  cafe  may  bCf 

wtgdaue»orif    (hall  caulc  the  whole  of  the  wages  due  thereon  to  be  cai- 

tbc  party  I  elide    culatcd  agd  afcertaincd  in  the  ufual  manner,    in  which 

m\kfl*tTfe.*°   calculation  confideration  (ball   be  had  to  the  proflor's 

aiiuAcebUi.      charge,   if  any  fuch  charge  (hall   have  been  incurred, 

which  (hall  be  abated  and  deduced  from  the  faid  wages, 
and  be  immediately  paid  to  the  faid  prodor,  or  fome 
perfon  authorized  to  receive  the  fame  on  his  behalf,  and 
the  amount  due  on  fuch  check  or  certificate,  as  the  cafe 
may  be,  being  fo  afcertained,  and  the  prodor's  charge, 
where  there  may  be  any,  being  fo  deduded,  the  net 
balance,  or  that  part  of  the  net  balance  which  may  be 
due  to  the  adminiflrator,  executor,  widow,  next  of  kin, 
or  perfon  named  as  executor  or  creditor,  (hall  immediate- 
ly be  paid  to  him  or  them,  if  he  or  they  (hall  be  prefent; 
and  the  check  or  certificate  upon  which  the  fame  was  fo 
paid,  (hall  alfo  be  delivered  to  him  or  them,  that  it  may 
be  and  remain  in  his  or  their  hands,  and  ft^nd  in  place 
and  inftead  of  letters  of  adminiftralion,  or  probata  oi 
the  will,  or  letters  of  adminifiration  with  will  ann^ed, 
aa  an  authority  to  receive  whatever  other  fuihs  may  be 
due  or  become  due  to  the  eftate  of  fuch  deceafed.  f  04. 

7  And 
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And  in  cafe  the  faid  executor  or  adminiftrator,  widow^ 
of  kin,  or  creditor,  or  perfon  named  as  executor, 
Hull  not  be  prefent,  but  be  and  refide  at  a  diflancet  the 
bid  deputy  paynaafter,  or  treafurer's  clerk,  ihall  make 
BUt,  or  caufe  to  be  made  out,  a  remittance  bill  or  bills 
for  the  net  balance,  or  that  part  of  the  net  balance  afcer^ 
Uined  as  aforefaid,  and^which  ihall.  he  in  the  folloiriiig 
form,  or  to  the  like  effed  : 


£9    #.   ^* 


Ko,  ■        t  ■  Day  of 

PAY  u  B.  C.  of    ^^  I  ^r  I 

frwimang  and  ddtviring  tbe  dupUcate  hereof,, 

tte  film  ef    being  en  account  of  the 

W9gm  ef  D*  £•  ielonging  to  his  majefifsfhip 
ik  ■'  if  the  fume  he  demanded  withm 
fm  calendar  months  from  the  dat£  hereof^ 
9/itr%aifk  you  are  to  return  this  hill  to  the 
Wmfeenr  of  the  -nmj^  at  the  pmy^o'ffice  of  tbe 
teetOjfj  t^Jtdon^ 

Tbe  Receiver  General  of  the  Land  Tax 

I     in  the  County  of  — 
»•    jTio  ColleSor  of  the  Cuflbms  at  the 
^^  S     Port  of 

f7J#  ColleSlor  of  tbe  Exeife  at  — - 

Tbe  Clerk  of  the  Check  at 

f^       \  F.G.  Y^'f^f'l- 
^rvirttee  of  the  a&  of  the  thirty- fecond  of  George  the 


' N-  B-  The  ferfonating  or  falfely  affuming  the  name  and 
eiiaraCUr  of  qny  perfon  entitled  to  receive  the  wages  of 
emy  inferior  officer  or  foaman^  non-commiffioned  officer  of 
Marines^  or  marine^  or  procuring  any  other  to  do  the  fame^ 
in  order  to  receive  wages  due  to  fuch  officer  or  feaman^ 
liom<emmiffiioned  officer  of  marines^  or  marine^  is  made 
fdmi  without  benefit  of  clergy ^  by  the  thirtyfecond  of 
"iSeorge  tbe  Third. 

The 


I 
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The  officer  to  whom  the  withm  bill  is  addrefTed,  is  dtreded  by 
a£l  33  Geo.  III.  ch.  34,  to  examine  the  duplicate  thereof 
when  prefented,  and  inquire  into  the  truth,  by  the  oath  of  the 
perfon  prefenting  the  fame ;  and  being  fatisfied,  he  is  to  teftify 
to  that  parpofe  upon  the  back  of  the  bill»  and  pav  the  amount 
without  fee  or  reward  ;  but  if  he  (hall  not  be  able  to  pay  the 
•  amount*  from  not  having  public  money  fufficient  in  his  hands, 
he  (hall  note  the  caufe  of  his  refufing  payment,  and  ihbll  appmnc 
another  day,  within  one  month  at  furthefl  from  that  time,  and 
ihall  deliver  back  the  bill,  fo  noted,  to  the  penon  prefenttog 
it.  And  if,  upon  complaint  to  the  commifiioners,  it  ihall  appear 
that  the  officer  to  whom  this  is  addrefTed  has  unneceflarily 
delayed  payment,  taken  any  fee,  or  made  any  dedodion  what- 
foever*  he  iiail  be  fined  a  Turn  not  exceeding  fifty  pounds. 

Which  bill  ihall  be  iigned,  attefted,  forwarded,  and  Iranf* 
mitted  in  the  manner  direded  in  cafes  of  parties  defiring 
their  wages  to  bs  remitted  at  the  pay  of  a  ihip,  by  the 
aforefaid  a6^,  pafled  in  the  thirty-firft  year  of  the  reign  of 
his  late  majefty  (/) ;  and  which  remittance  bills  (hall  be 
made  payable  to  fuch  per  fens  only  as.  ihall  be  expreflcd  as 
adminiflrators,  executors,  widows,  next  of  kin,  or  credi« 
tors,  in  the  check  or  certificate  iiTued  as  before  direfied 
by  the  infpedor;  and  all  the  money  payable  by  the 
treafurer  of  the  navy  upon  fuch  check  of  adminiftnuidiit 
or  probate  of  will,  with  copy  of  will  annexed,  bdng  made 
into  a  remittance  bill  or  bills,  the  treafurer's  clerk  ihaU 
examine  theTaid  check,  and  if  it  (hall  appear  that  there  is 
no  further  fums  due  by  the  faid  treafurer  of  the  nsTy,  but 
that  the  full  fum  due  by  him  upon  fuch  authority  has  been 
paid  and  fatisfied,  his  faid  clerk  ihall  enclofe  the  fail! 
check,  together  with  the  faid  copy  of  will,  in  the  letter  or 
cover  which  contains  the  bill  of  remittance,*  and  forward 
it  by  the  fame  conveyance  to  the  adminiilrators,  or  exe* 
cutors,  widows,  next  of  kin,  or  creditors,  that  it  may 
be  and  remain  in  their  hands,  and  iland  in  place  and  in* 
ilead  of  the  original  adminiftration,  or  probate  of  the 
ivill,  as  an  authority  to  receive  whatever  other  fums  may 
he  due,  or  become  due  to  the  efiate  of  fuch  deceafed. 
Ren^ttance  Villi  y\^nd  as  foon  as  the  duplicate  of  any  remittance  bill  or 
wf  jTtr  £f n!^ii!i*  ^^^'^  ^^^^  ^"'  ^^  favour  of  or  granted  in  the  manner  here- 


(/)  I.  #.  Two  bills  are  to  be  made  out,  which  ifaaU  bS 
duplicates  and  cut  out  indentwife,  one  whereof  ihall  be  fent  le 
the  payee  of  the  bill,  and  the  other  to  the  perfon  on  whom  it  is 
drawn.     31  G.  £•  r.  10.  /,  i}$  14. 

inbefoft 
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iobefore  direfied  in  the  difFerent  events  fpecified,  to  any  oftheliAd.tax, 
adminiftrator,  executor,  widow,  next  of  kin,  creditor,  or  coiieaorofthe 
perfon  named  rfs  executor,  to  any  petty  officer,  feamaD,  li(^^Z\Tk9i 
non-commiffioned  officer  of  marines  or  marine,  (hall  be  the  check, 
produced  and  delivered  to  any  receiver  general  of  the 
land  tax,  collector  of  the  cuftoms,  collefior  of  the  excife, 
or  clerk  of  the  check  in  Great  Britain  refpefiively,  with* 
in  fix  calendar  months  from  the  date  thereof,  be  is  hereby 
required  and  enjoined  to  examine  fuch  duplicate, and  inquire 
into  the  truth  thereof  by  the  oath  of  the  perfon  producing  the 
fame,  which  oath  he  is  hereby  authorized  and  dire^ed  to 
adminifter,  and  upon  being  duly  fatisfied  to  teftify  the  fame 
00  the  back  of  fuch  bill,  and  immediately  to  pay  to  the  per- 
fon or  perfons  to  whom  fuch  bills  (hall  be  made  payable, 
and  who  (hall  be  entitled  to  receive  the  fame,  without  fee  or 
reward  on  any  pretence  whatfoever,  the  fum  conuined  in 
fuch  bill,  taking  his,  her,  or  their^receipt  for  the  fame  * 
on  the  back  thereof,  which  bill  fo  paid,  upon  being  pro« 
duced  and  delivered,  together  with  the  duplicate  thereof, 
at  the  navy  office,  (haU  be  immediately  affigned  for  pay- 
ment by  three  or  more  commiffioners  of  the  navy,  and 
(ball  be  immediately  repaid  by  the  treafurer  of  the  navy 
to  fuch  receiver  general  of  the  land  tax,  colleAor  oif 
the  cuftoms,  colleSor  of  the  excife,  clerk  of  the  check,  or 
to  the  order  of  any  of  them  refpeftively  who  (hall  have 
paid  fucb  bill ;  but  in  cafe  the  duplicate  of  fuch  bill  (hall 
not  be  produced  and  delivered,  and  the  payment  thereof 
be  demanded  within  (ix  calendar  months  from  the  date 
thereof,  then  the  faid  receiver  general  of  the  land  tax,  col- 
ledor  of  the  cuftoms,  colleger  of  the  excife,  or  clerk  of 
the  check,  (ball  return  fuch  bill  to  the  treafurer  of  the 
nsivy,  who  (hall  caufe  fuch  bill  to  be  immediately  can- 
celled,  and   from  and  after  the  cancelling  thereof,  the 
Turn  fo  contained  in  fuch  bill  (hall  accrue  and  become 
payable  to  fuch  executor,  adminiftrator,  widow,  next  of 
l^ia,  creditor,  or  perfon  named  as  executor  to  fuch  in- 
fcrior  officer  or   feamen,    non>commiffioned   officer   of 
nirines,  or  marine,  for  whofe  wages  or  pay  it  was  made 
out,.or  to  their  lawful  reprefentatives  in  cafe  they  (hall  be 
<^nd,  in  the  fame  manner  as  if  fuch  bill  had  never  been 

'ffucd.  /  as,  26. 

Provided  always,  thnt  if  any  fuch  receiver  general  of 
the  land  tax,  collcftor  of  the  cuftoms,  colleftor  of  the  ex* 
cife,  or  clerk  of  the  check,  to  whom  the  duplicate  of  any 
cf  the  bills   hereinbefore  dire<Sled  to  be  made  out  and 

Vot.IV.  CL  addrcffcd 
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addrefled  to  him  at  aforefaid  (hall  be  tendered  for  pay. 
ment,  (hall  not  then  have  in  his  hands  public  money 
fufficient  to  anfwer  the  Tame,  and  (hall  for  that  reafon 
refufe  or  delay  the  immediate  payment  thereof,  fuch  re- 
ceiver general,  colledlor  of  the  cuftoms,  colledor  of  the 
excife,  or  clerk  of  the  check,  fhall  immediately  indorfe  on 
the  back  of  the  faid  duplicate  the  day  of  its. being  fo  ten- 
dered.to  him,  and  the  caufe  of  his  refufal  or  delay  to  pay 
the  fame,  and  (hall  appoint  thereon,  for  the  payment  of 
fuch  bill,  fome  future  day,  within  the  fpace  of  one  month 
at  the  fartheft  from  the  day  of  its  having  been  firft  ttn* 
'  dered  to  him  as  aforefaid,  and  fuch  duplicate,  with  the 
indorfement  thereon,  fliall  immediately  be  delivered  back 
Co  the  perfon  prefeuting  the  fame ;  and  if  upon  complaint 
.  to  be  made  to  the  refpedive  commiflioners  appointed  by 
bis  majefty,  his  heirs  or  fuccefTors,  to  manage  the  (aid 
feveral  duties  of  the  land  tax,  cufloms,  or  exci(e,  or  Co 
the  commiiSoners  of  the  navy,  if  the  perfon  complained 
of  be  a  clerk  of  the  check,  it  (hall  appear  that  fuch  re* 
ceiver  general,  colleflor  of  the  culloms,  colle^r  of  the 
excife,  or  clerk  of  the  check,  hath  unnecelTarily  and  wD« 
fully  refufed  or  delayed  the  payment  of  fuch  bill,  or  that 
fuch  receiver  general,  collector  of  the  cufioms,  coUe£tor  of 
the  excife,  or  clerk  of  the  check,  or  any  perfon  employed 
by  or  under  any  of  them,  hath  directly  or  indire£Uy  re- 
ceived or  taken  any  fee,  reward,  gratuity,  difcouot^  or 
dedu£lion  whatfoever,  on  account  of  the  payment  of  the 
faid  bill,  it  (hall  and  may  be  lawful  to  and  for  any  three 
or  more  of  the  faid  commiflioners  to  convid  and  fine  any 
fuch  offender  under  their  refpeiSiive  diredion  in  any  fum 
not  exceeding  fifty  pounds,  according  to  the  nature  and 
degree  of  the  offence,  which  (hall  be  paid  to  the  informer 
or  informers  againft  fuch  offender  or  offenders,   /.^y. 

Bills  and  duplicates  to  be  allowed  in  pafling  the  ac- 
counts of  the  trcafurer  of  the  navy,  and  perfons  forging 
certificates,  checks,  &c.  to  fuifer  death.  /.  28,29. 
Somt  fo  be  paid  The  following  fums  aie  to  be  paid  for  the  feal,  parch- 
Saf  iftrtotLt  "*^"^»  writing,  and  fuing  forth  of  probates  of  wills  and 
of  aaminiftra.  letters  of  adminiftration  granted  in  purfuance  of  this  ad, 
«»•■•  for  the  purpofe  of  receiving  wages^  or  pay^  #r  alhwaitth  rf 

momy  of  any  kini^  which  Jhall  remain  due  U  the  dieeajm% 
viz. 


For 
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For  probates  of  wills^  if  the  goods  and  chattels 

are  under  the  value  of  20  L  -                0152 

For  letters  of  adminiftration,        -  •         142 

For  probates  of  wills  under  40  K  -             188 

—  Adminiftration)                -.  •                I  17     8 

For  probates  of  wills  under  60  h  «•            i  1 1     2             ^ 

-«^Adininiftratton»         -           «  •            i    S    6 

Forprobatesof  wills  under  I  obi.  ^          I  13    8 

— Adminiftration,            -           -  -        2  xi     0 
For  commiffions  or  requifitionS  to  fwear  exe- 
cut(Nrs  or  admimftrators : 

Under  20 1.        •              •  ^             b  15    O 

And  utider  jool.        -  &               136 

fittt  if  the  probates  or  letters  of  adminiftration  be  grant* 
cd  to  the  widow,  children*  father,  mothery  brother,  or 
Sfler,  in  purfuance  of  this  a^,  fir  thi  fame  purpofi  rf  rt^ 
'aiwhg  vmgis^  or  pay^  »r  allowofuis  9/  nunty  rf  any  Und, 
wUtb  JkaU  nmain  due  to  fucb  warrant  or  petty  ojker^  Uc. 
then  the  fellbwing  fums  are  to  be  paid,  viz. 

For  probates  of  wills  under  20  li  «*            060 

^  Adoiiniftration,            -  -                o  14    o 

For  probates  of  wilk  under  40  !•  -            0196 

•*- Adminiftration,            «          •  &          176                 * 

For  probates  of  wills  under  60 1.  -            130 

•— Adinintftration,   .            •  •                i  11     o 

For  probates  of  wills  under  100  K  •           176 

^Adminiftration,            -  -                I  15    6 

For  commiffions  or  requidtions  to  fwear  exe* 
cntors  or  adminiftrators : 

Under  20  K            -             -  -  O          12    O 

tJnder  40K             -            •  ^           b  15     6 

Under  6oi.        *•            -  -             o  16    6 

Under  icOh            '-        ^  •            o  18    6 
iea.  31,  32. 

And  no  more  than  5  s.  are  to  be  taken  for  the  fuing 
Artb  of  the  probate  of  any  will  or  letters  of  adminiftration 
patted  to  the  widow,  children,  father,  mother,  brother, 
or  fifier,  of  any  fuch  feaman  or  marine,  &c*  and  5  s.  for 
csnmiffions  or  requifitions  to  fwear  fuch  widow,  &c.  un« 
Ids  the  goods  amount  to  too  1.,/  33. :  (which  laft  men- 
dned  charge  of  5  s«  muft  be  underftood  to  be  demandable 

Q.  2  where 
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whut  die  probate  or.  letters  of  admioiftradon  are  not  far 
die  purpofe  of  meiTiiig  wt^es^  ir  jNgr,  «r  mtt&wmuei  $f 
wmmij  rammmg  Jmi^  is  is/  32.  but  for  geoend  purpoTes, 
as  to  obtain  adminiftratioo  of  the  goods  and  cbatteb  of 
AedeceaM). 

A  bOl  of  die  ezpences  of  obtaining  letters  of  adminiftra- 
tion  to  creditors,  is  to  be  laid  before  and  taxed  bj  one  of  the 
regifters  of  the  prerogative  court  of  Canterbury,  or  their 
deputies,  who  are  entitled  to  a  fee  of  3  $•  4  d.  for  the  fame  i 
and  the  prodor  is  totranfmit  fuch  letters  of  adminiftratioo, 
with  the  bill  of  expences  fo  ceriifitd,  to  the  treafnrer  or 
pajmafter  of  his  majefty's  navy.  Prodors  taking  more 
than  the  prefcribcd  fums  forfeit  50  L  and  regiflers  and 
other  oflEcers  of  any  ecdefiaftical  court,  procuring  letters 
of  adroiniftration  or  probate  contrary  to  this  wBt  and  the 
06  G*  3«  to  be  incapacitated  to  aA,  and  forfeit  500  !• 

/  14- 

But  if  any  extraordinary  pains,  trouble,  or  expence  has 

attended  the  fuing  out  letters  of  theadminiflration  or  pro* 
bate,  the  prodor  may  in  confideratton  thereof  make  a  pro« 
pprtionable  addidon  to  his  bill ;  but  if  the  fame  (hall  ap* 
pear  unreafonable  or  exorbitant  to  the  treafurer  or  pay* 
mafter  of  the  navy,  the  bill  (hall  be  returned  to  Do&ors 
Commons  to  be  checked  and  taxed  as  afbrefaid,  without 
fee  or  reward,  unlefs  the  faid  charges  and  expences  (ball 
have  arifen  in  confequence  of  any  liiigation  or  fuit,  when 
the  regifters,  &c,  (hall  be  permitted  to  charge  3  s,  4  d. 

The  following  table  of  expences  of  obtaining  probates 
or  letters  of  adminiftration  under  this  a^  is  to  be  (bund 
in  Mr.  Tomlins's  Treatife  on  Wills,  exRibiting  the  dif- 
ference of  expence  between  proving  a  will,  or  obtaining 
letters  of  adminiftration  in  the  common  form,  and  by  com* 
miffiofiy  where  the  executor  or  adminiftrator  does  not  at« 
tend  perfonally. 


J.  If 


t 

ZWXi^^    Form  and  manner. 

|.  1/ granted  to  a  widow*  child,  parent,  brother  or  filler^ 

being  executors  or  next  of  kin,  to  naive   waga^ 

&c. 
1.  If  granted  to  other  perfons,  bebg  executors  or  next  of 

kin,  U  receivi  wagesy  &c. 
3.  If  granted  to  widow,  children,  parents,  brother  or  fifter^ 

f§r  oilur  gkmral  purpofts. 


Wliere  the  value  of  the 
goods  4s 


f  Un4er  tel.        - 

J  40 1.  and  under  60  1* 
itel.  and  onder  100 1. 


In  CO  mxnon  form. 
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IV.  Of  the  probate  of  wills,  and  adminiftratioa  of 

inceftates  effedls. 

WUdi  chapter  divides  itfelf  into  two  parts ;  viz; 
/.  0/ the  probate  of  wills. 
'  JL  Of  the  adminijiration  ofintejtates  effeQs. 

And,* 

/•  Of  the  probate  of  wills, 

m 

It  YT  appears  to  have  been  a  matter  of  great  controveriyt  origiii  •< 
'*'  to  whom  the  probate  of  wills  and  granting  admini*  jorifiuaa 
intion  did  originally  belong,  and  whether  thefe  were  mat* 
tert  entirely  of  ecclefiaftical  cognizance ;  but  it  feems 
mm  to  be  the  better  opinion,  that  the  probate  of  tefta- 
Bieots  did  not  originally  belong  to  the  ecclefiaftical  jurif* 
£ftion,  but  to  the  county  court,  or  to  the  court  baron  of 
die  refpe&ive  lord  of  the  manor  where  the  teftator  diedy 
9i  aU  other  matters  did.     2  Bac.  Abr.  398. 

The  truth  is,  there  were  wills  before  there  was  any  ec- 
defiaftical  jurifdiftion  \  and  confequently,  the  cognizance 
Ikttcof  pertained  then  folely  to  the  civil  magiftrate.  At^ 
lortlie  dftnUiilunent  of  Chriftianity  and  of  the  ecclffiafli-> 


•rtKt 

joriOiaaoiu 
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cad  jorifdiAion  in  Engluid,  antil  the  time  of  tbe  cos* 
qnm,  the  coorts  ccclcfiaftical  amd  temporal  were  odd* 
*  joioed^  the  bifliop  and  eirl  fitting  together  far  tke  tniif« 
wBtton  of  bufineft  in  the  county  court.  Upon  the  iept« 
ration  of  tbe  courts  in  the  time  of  king  William  thefirft  («), 
it  doth  not  appear  unto  which  of  the  two  jurildidioos  tfat 
cognizance  of  wills  immediately  acceded.  But  ib  early 
as  the  reign  of  king  Henry  the  firft.  Sir  Henry  Spclmifi 
obfervcs  that  in  Scotland  the  cognisance  of  wills  be- 
longed to  the  ecckfiaftical  jurifdiflion  %  and  he  adds, 
dottbtlefs  then  alfo  in  England.  And  Glanvil  doth  lef- 
tify  thus  much  in  the  time  of  king  Henry  the  fecood; 
who  faith,  that  if  there  be  any  difpute  concerning  a  tefr 
tament,  the  fame  is  to  be  heard  and  determined  io  tl)e 
Court  Chriftian.'   Spebn.  Rtm.  132. 

And  in  the  preamble  of  the  flatuie  of  the  18  Ed.  3.  S.  3. 
c.  6.  it  is  exprefled,  that  iatifes  ufiamemtary  nsim^fj 
fertain  to  the  eognizanci  of  holy  cburcb. 

Neverthelefs,  from  the  conftiiutions   and  laws  which 
were  made  of  ancient  time  againft  lords  of  manors  d^ 
taining  the  goods  of  the  deceased  in  prejudice  of  their 
creditors,  of  their  families,  and  of  their  fouls  ;  it  feeoietb 
that  the  lords  of  manors  did  for  fome  time  retain  a  jurif* 
didion  with  refped  to  the  goods  of  their  deceafed  vaflals. 
And  from  this  fource  poflibly  may  be  deduced  the  power 
pf  granting  prpbate  of  wills  and  adminiilration  of  int^f" 
tates  eiFcfls  that  ftill  remaineth  in  divers  manor«.   Which 
power  having  been  enjoyed  time  out  of  mind,  an^  with' 
cut  interruption,  is  allowed  to  be  good.     And  where  the 
lord  of  a  manor  hath  the  probate  of  teftaments  witbin  his 
manor,  if  fuch  will  be  proved  in  the  ecclcfiaftical  courts 
a  prohibition  lieth  ;    becaufe  the  jurifdidion  iheieof  be- 
longeth  to  another  \  elfe  the  party  might  be  doubly  vexed. 
5  Co,  73-     2  Bac.  Jbr.  402.  (») 

fiut,  excepting  in  (uch  liice  particular  cafes,  it  is  now 
certain,  however  it  micht  have  been  formerly,  that  tbe 
fpjritual  court  is  the  only  court  that  hath  juriiditSiion  of 
tbe  probate  of  wills ;  and,  as  incident  to  fuch  jurifdi&ion^ 
bath  power  to  determine  all  thofe  matters  that  are  ntcef- 
fary  to  the  authenticating  thereof.   2  Bac,  ^^.398. 


(m)  SceCotMrt0>3. 

(n)  The  granting  of  probates  of  wills  regularly  betongs  to 
the  ccdefiaHical  couris  ;  but  iome  courts  baron  have  this  right 
)>y  prefcription*  as  the  manor  of  Mansfield,  and  thofe  of  Cowrie 
apd  Cavcrlham  in  Oxfordilirc*    fFtnivmib  Of.  ^  itfoof 

0^^"    '  M 
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AnJ  the  reaPon  why  the  probate  of  teftaments  hath  been 
gifeo  i^nto  Ipiritual  men  is,  becaufe  it  is  to  be  intended, 
dial  they  have  more  knowledge  wh;it  is  for  the  profit  and 
benefit  of  the  foitl  of  the  teftator,  th^n  laymen  have  ;  and 
that  they  will  loolc  more  than  laymen,  that  the  debts  of 
the  deceafed  be  paid  andTatisfied  out  of  his  goods^  and  that 
they  will  fee  his  will  performed,  fo  far  as  his  goods  will  ex« 
tesd.'  Peri.  213.  {0) 

2*  And,  generally,  the  perfon  before  whom  the  tefta-  Bi&op* 
ment  is  to  be  proved  is  the  bifliop  of  the  diocefe  where  the 
teftator  dwelled,  or  his  ofEcer.     Swtn.  427. 

Archdeacons^  as  fuch,  have  no  power  to  grant  probate 
or  commit  adminiftration,  although  mod  archdeacons  in 
England  do  it ;  but  they  do  iunot  as  archdeacons,  but  by 
a  prefcriptive  right.     Gib/.  478. 

3«  But  there  are  aifo  certain  peculiar  ecclefiaftical  ju«-  Pfc«rir« 
rifdiAions,,  where  by  prefcription  or  compofition  or  other 
fpecial  title,  the  probation  and  approbation  of  the  tefta- 
ments  of  fuch  as  dwell  and  die  within  thofe  places,  doth 
appertain  to  the  judge  of  that  peculiar.    .  Stuin.  427. 

Concerning  which  it  is  ordered  by  Canon  126,  as  fol- 
Joweth  :  Whereas  deans,  archdeacons,  prebendaries,  par* 
fens,  vicars,  and  others  exercifing  ecclefia^lical  juriMic- 
tioiu  claim  liberty  to  prove  laft  wills  and  tedaments  of 
perfons  deceafed  within  their  feveral  jurifdidions,  having 
DO  known  or  certain  regifkrs,  nor  publick  place  to  keep 
their  records  in,  by  reafon  whereof,  many  wills,  rights  and 
legacies,  upon  the  death  or  change  of  fuch  perfons  and 
their  private  notaries,  mifc^rry  and  cannot  be  found,  to 
the  great  prejudice  of  his  majeft)/'s  fubjedbj  we  ther^ 


(o)  The  reader  will  iiod  the  jarifdidioyi  of  the  ecclefia(Hcal 
coiutt  ID  wills  traced  wKh  great  learning  in  Ch.  B.  Gilbert *8  ar- 
gomeot  in  the  cafe  of  Marriorv..  Marriot,  Gilh.  Sq.  Jttp.  201. 
and  ^tra,  666.     This  power  appeiirs  to  have  been  aflnmed  by 
dttin  by  degrees,  afier  the  charter  of  Will.  I.  feparated  the  ec- 
defiaftical  from  the  hundred  or  coonty  coort.     See  Csittti,  3. 
In  the  Roman  law*  we  find  that  Jullinian  Cod.  i.j.  28.  en- 
aMes  biihops  or  their  fuperiors  to  fue  f«r  legacies  left  to  pious 
lifts,  fuch  as  to  fupport  the  poor,  redeem  captives,  &c.     Bat  he 
prohibitt  them  from  proving  or  reriftering  wills,  which  it  ap- 
pears they  had  attempted  ;  confining  that  power  to  the  iecufar 
riftrate.     Cod,  1.3.  41 .  ^  6.  S3.  23,     it  is  remarkable  that 
re  the  introdufHon  of  Cbriftianity,  the  pontifical  college  at 
le  could  compel  an  heir  to  perform  the  will  of  the  deceafed 
in  certain  cafes  where  do  adion  was  given  by  the  civil  lav,  as 
\#kcre  a  Qionumeflt  was  to  be  eredcd*    Dig.  s  •  }•  5Pt 
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fore  order  and  enjoin,  that  all  fuch  pofleflbrs  and  exer- 
cifers  of  peculiar  jurifdidlion,  (hall  once  in  every  year 
exhibit  into  the  publick  regiftry  of  the  Ufliopof  thedio- 
cefe,  or  of  the  dean  and  chapter,  under  whofe  jurifdic* 
tion  the  faid  peculiars  are,  every  original  teftament  of 
every  perfon  in  that  time  deceafed,  and  by  them  proved 
in  their  feveral  peculiar  jurirdi£iiont,  or  a  true  copy  of 
every  fuch  teftament,  examined,  fubfcribed  and  fealed  by 
the  peculiar  judge  and  his  notary.  Othcrwife  if  any  oiF 
them  fail  fo  to  do,  the  bifhop  of  the  diocefe  Of  dean  and 
chapter,  unto  whom  the  faid  jurifdiclions  do  refpedlively 
belong,  fhall  fufpend  the  faid  parties  and  every  of  them 
from  the  exercife  of  all  fuch  peculiar  jurifdi£tion,  until 
they  have  performed  this  our  conditution. 

4.  All  teftaments  are  proved  and  ndminiftrations  grant- 
ed in  the  prerogative  court  of  the  feveral  archbifhops  re- 
fpe<3ively,  where  the  party  dying  within  the  province  of 
fuch  archbifhop  hath  bona  notabilia  in  fome  other  diocefe 
than  where  he  dieih.     j\  In/I.  335. 

And  this  power  is  referved  in  the  ftatute  of  frauds  and 
perjuries  \  by  which  it  is  provided,  that  nothing  inthtjaid 
JiatuUjhall  extend  to  alter  or  change  thejurifdiSion  §r  right  $/ 
probate  of  wills  loncerwng  p^rfonal  ejiaies^  hut  that  the  fri" 
.rogative  court  of  the  arcbbijhop  of  Canterbury  and  othen  euU" 
fiaflical  courts^  and  other  courts  having  right  to  the  probate  of 
fuch  wills i  Jhall  retain  the  fame  right  and  power  as  they  bad 
before  in  every  refpeSi  :  fubje^i  neverthdefs  to  the  rules  and 
dire^ions  of  the  jaid  a£f.     29  C.  2.  c.  3.  f.  24. 

And  by  the  ftatute  of  the  23  H.  8.  r.  9.  (which  di- 
re£teth  that  perfons  fhall  not  be  cited  out  of  their  proper 
diocefe)  it  is  enafled,  that  the  fame  Jhall  not  extend  to  the 
prerogative  cfthe  archbijhop  of  Canterbury^  for  calling  any 
perfon  out  of  the  dioafe  where  he  Jhall  be  inhabiting^  for  probate 
of  any  tejiament  \  nor  Jhall  be  in  any  wife  prejudicial  to  the 
archbijhop  of  York^  concerning  probate  of  tejlaments  within  his 
province  and  jurifdiSfion^  by  reajon  of  any  prerogative*  ^*  5*  ?• 
The  law  concerning  this  matter  is,  that  five  poundi  is 
the  fum  or  value  of  notable  goods.  But  where  by  com- 
pofition  or  cuftom  in  any  county,  bona  notabilia  are  rated 
at  a  greater  fum,  the  fame  is  to  continue  unaltered  :  as 
In  the  diocefe  of  London,  it  is  ten  pounds  by  compofition. 

4  /?/?.  335- 

If  he  who  dieth  had  goods  in  both  diocefes,  to  the 

amount  of  5  L  in  the  whole ;  the  fame  fhall  be  bona  ifota- 

bilia,  and  confcquently   under  the  arcbbifhop's  jurifdic« 

tion.     I  RoWs  Abr.  908, 909* 

JRolU 


tSWLlSi*     Probate.  233 

RslU  faySf  If  a  man  dieth  in  one  dlocefe,  not  having 
ny  g;oods  there,  but  had  bona  notabilia  in  another  die-  ^ 

efe  ;  this  (hall  be  fufHcient  bona  notabilia  for  the  a^ch- 
ifliop  to  grant  adminiftr^tion :  becaufe  the  ordinary 
rbere  he  dieth,  by  the  law  is  to  take  as  great  care  of  the 
eSator  and  of  his  goods,  as  the  other  ordinary  where  the 
ipodf  are.  And  he  faith,  Mr.  SeUin  told  him,  that  he 
nd  been  informed  by  thofe  of  the  Court  Chriftian,  that 
Ut  is  the  ufual  courfe  there,     i  RolPs  Abr.  909. 

Bat  if  a  man  die  uppn  a  journey,  the  goods  that  he 

ttn  hath  about  or  with  him,  (hall  not  be  as  bona  nota- 

VHa,  to  caufe  adminiftration  to   be   committed   or  the 

Ml  to  be  proved  in  the  prerogative.     Swin.  a.  438,  439. 

By  the  ftatute  of  the  4  An.  c.  16.     Whenas  gnat  irau^ 

Vi  ad  ixpinci  isftifuentlj  occajioned  to  the  widows  and  or^^ 

if  9fpirf§ns  ^ing  inte/iate  t$  monies  or  wages  due  for 

k  ianM  iw  ber  majeflys  yards  or  docks  by  difputes  happening 

the  mtthority  of  granting  probate  of  the  wills  and  letters 

aimhnfiriaion  of  the  goods  and  chattels  offuch  perfon  ;  for 

'frevimtitig  thereof  it  is  enaSfed^  that  the  power  of  grants 

preiates  of  the  wills  and  letters  of  admsni/hration  oftha 

*assd  chattels  offuch  per  fins  is  hereby  declared  to  he  sn  tha 

ry  of  the  dioceje  or  fuch  other  per  fins  to  whom  the  mnS'^ 

power  of  probate  of  wills  or  granting  letters  ofadmini" 

riB  Jb  beungi  where  fuch  perfins  Jhall  reJpeSlively  die ;  ani 

ibr  wages  or  pay  due  from  the  queen  to  fuch  perfins  fer^ 

drnu  in  any  of  the  yards  or  docks  ^  Jhall  not  be  taken  or 

to  be  bona  notabilia  whereby  to  found  the  jurifdi^iom 

^Ae  prerogative  court,  f.  26. 

Dnis  owing  to  the  teftator  are  bona  notabilia,  as  well 

goods  in  pofleffion*     i  RoWs  Abr.  909. 

And  they  (hall  be  bona  notabilia  in  that  diecefe  where 

bonds  or  other  fpecialties   be,   and  not  where  the 

inhabits.     1  RoWs  Abr.  909. 

Bat  if  the  debts  be  only  by  Ample  contraA,  without 

ty  I  then  they  are  to  be  eileemed  bona  notabilia  in 

place  where  the  debtor  is.     Went.  46. 

[  Jh^mtnts  obtained  in  the  courts  at  Weftminfter,  upon 

|uons  laid  in  the  country,  are  bona  notabilia,  not  where 

Aejfiion  was  laid,  but  where  the  judgment  was  obtained, 

leeanfe  the  record  is  there.     Carth.  148.  . 

,]Ll%W.  Hilliard and  Cox,     In  debt  by  an  aominiftra* 

if  911  an  adminiftration  committed  by  the  bi(hop  of  Lon« 

mi%  die  defendant  pleaded  in  bar,  that  the  inteftate  at 

le  tioe  of  his  death   was  refident  in  another  diocefe* 

lad  iC  was  bdd  good  upon  demurrer*    And  by  the  court ; 

The 
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The  fimplc  contrail  debts  are  perfonal.  and  adminiftntion 
mud  be  commitied  of  them  where  the  party  dies.  And 
if  a  man  hath  two  houres  in  feveral  diocefes,  and  lita 
moft  9l  one,  but  fometimes  goes  to  the  other,  and  bdng 
there  for  a  day  or  two  dies  ;  adminiftration  of  his  perfoiw 
al  eftate  (hall  be  granted  by  the  bi(hop  of  this  dioccfci 
for  he  was  commorant  there,  and  not  there  as  a  tmdleri 
I  Salt.  37* 

A  bill  of  exchange  (hall  be  faid  to  be  bona  notabilut 
where  the  debtor  is,  and  not  where  the  bill  is ;  for  it  is 
no  fpecialty  in  law :  for  if  an  executor  pays  debts  opoa 
(imple  contrafly  or  fuffers  judgment  to  pafs  agaiaft  him} 
in  fuch  anions  he  may  plead  fucb  payment  or  judgment 
in  bar  to  an  aftion  upon  a  bill  of  exchange.  ^  Salt*  i^ 
7}oman  and  Bradjhaw. 

In  cafe  lands  be  given  to  executors  for  payment  of  debu 
or  legacies ;  it  feemeth  that  this  (hall  not  be  bona  ootii* 
bilia,  altho*  it  be  aflets.     JVent.  46. 

Where  one  dies  pcflefTed  of  goods  in  London  and  Dab- 
lin  ;  in  that  cafe  the  refolution  feems  to  hate  been,  thai 
the  arcbbifhop  of  Canterbury  by  his  prerogative  was  K 
grant  adminiftration  of  the  goods  in  London,  and  thi 
archbifhop  of  Dublin  for  thofe  in  Dublin.     Gitf.  472. 

In  cafe  one  have  bona  notabilia  both  in  the  province  o: 
Canterbury  and  in  the  province  of  York ;  the  will  mufl 
be  proved  either  before  both  metropolitans,  if  withii 
each  of  their  jurifdidion  there  be  bona  notabilia  in  diven 
diocefeS ;  or  elfe,  if  there  be  not  fo  in  any  of  the  places^ 
then  before  the  particular  biOiops  in  thofe  feveral  dio^c^ 
where  the  goods  are.     XF^.  4^. 

Or,  if  within  the  one  jurifdiftion  metropolitan  thi 
leftator  had  goods  in  divers  diocefes,  and  in  the  other  boi 
in  one  diocefe :  then  in  the  one  place  is  the  will  to  )N 
proved  before  the  archbilhpp,  and  in  the  other  place  be- 
fore the  particular  bifhop,  as  it  feemeth.     IV^nt.  47. 

Where  one  dies  poflefled  of  goods  in  the  diocefe  of  If 
archbi(bop,  and  in  a  peculiar  of  the  fame  diocefe ;  then 
/hall  be  feveral  adminiftrations,  and  the  archbithop  fliil 
have  no  prerogative,  bccaufe  the  peculiar  was  firft  derivi 
ed  out  of  his  jurifdiSion.     Gibf.  472.  Cro.  EL  719. 

But  where  one  dies  poflefTcd  of  goods  in  feveral  pecii' 
liars  within  the  fame  diocefe:  in  that  cafe adminiftratioi 
(hall  not  be  granted  by  the  biihop  of  the  diocefe^  but  b] 
the  metropolitan  ;  inafmuch  as  they  are  exempt  from  or 
dinary  jurifdifiion.    Qibf  472.  Swin.  a.  440. 
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By  Canon  92.  Forafmuch  as  many  hiretofin  have  been  by 
iippmritors  both  ifinfrriT  courts  and  •/ the  courts  of  the  arch" 
KJb9pt  prerogative  much  diftraQedy  end  diverfly  called  and 
fiammned  for  probate  of  wills ^  or  to  take  admini/hrations  of 
tie  goods  ofperfons  dying  tnteftate^  and  ere  thereby  vexed  and 
grieved  ivttb  many  caufeUfs  andunnecejfary  troubles  molejlatione 
and  expesues ;  we  confiitute  and  appoint  j  that  all  chancellors^ 
emnmUariesy  or  ^cials^  or  any  other  exercifing  eccleJiaJKcal 
jurifm^ion  whatfoever^  /halt  at  the  firft  charge  with  an  oath    . 
aUperfons  calle/y  or  voluntarily  appearing  before  them^for  the 
probate  ofanywill^  or  the  adminijfration  of  any  goods,  whether 
tbej  hiaWf  or  (moved  by  any  fpecial  inducement  do  firmly  be^ 
Em,  then  the  party  deceafed  {whofe  tejiament  or  goods  depend 
wow  ist  quejlion)  bad  at  the  time  of  his  or  her  deaths  any  goods 
or  good  debtt^  in  any  other  diocele  or  diocefes  or  peculiar  jurif^  ^ 

£&ime  within  that  province^  than  in  that  wherein  the  Jaid 
forty  diedt  amoitnting  to  the  value  of  $  L      And  if  the  faid- 
perfon  cited  or  voluntarily  appearing  before  him,  fhall  upon  bU 
oath  esffirnf^  that  he  knoweth.  or  (as  af ore/aid)  firmly  believ^ 
,  ethf  that  the  faid  party  deceafed  had  goods  or  good  debts  in  any 
other  ilioeefe  or  diocefe\  m  peculiar  jurifdiSfien  within  the  faid 
promnce  to  the  value  of  orefaid,  and  particularly  fpecify  anddtm 
dare  the  fame  \  then  fhall  heprefently  difmifs  bim^  notprefum^^ 
sag  to  intermeddle  with  the  probate  of  the  faid  wiU^  or  to  grant 
eimmftrettion  of  the  goodi  of  the  party  fo  dying  inteftate.  Nei^ 
ikerfball  he  require  or  exa£i  any  other  charges  of  the  faid  par*^ 
V'  Iwf,  snore  than  fuch  only  as  are  due  for  the  citation  and  other 
proofs  had,  and  ufed  again  ft  the  faid  parties  y  upon  their  fur^ 
tber  costtumacy  ;  but  fhall  openly  and  plainly  declare  and  pro* 
fefs  that  the  faid  caufe  belongeth  to  the  prerogative  of  the  arch* 
btjbop  of  that  province  j  willing  and  admonifbmg  the  party  to 
pnne  the  faid  willy  or  require  adminijiration  of  the  faid  goods^ 
m  the  court  of  the  faid  prerogative ,  and  to  exhibit  before  him 
ihe  fend  judge  the  probate  or  adminillration  under  thefealofthe 
prerogative  J  within  forty  days  next  following.      And  if  any 
HmmtiloTj  commijfary^  •fficiaU  or  other  exercifing  ecclejiafiical 
:jurtMiHon  whatfoever^  or  any  their  regijier  /hall  offend  herein^ 
;«iif  ifjii  be  ipfo  fa&o  fufpended  from  the  execution  of  his  office^ 
Moisobe  abfolvedor  releajed  until  he  have  reft  or ed  to  the  party 
eM  oKpences  by  him  laid  out^  contrary  to  the  tenor  ofthepremifes ': 
-mii  merry  fuch  probate  of  any  teftament^  or  adminijiration  of 
V'paisjo  grantedy  fhall  be  held  void  and fru  Urate  to  all  effects  of 
=gktkno  Pfbatfof^er.     Furthermore^  we  charge  and  enjoin  thai 
iAr  regifter  ef  every  inferior  judge  do^  without  all  d^culty  or 
deiey^  eertijj  and  inform  the  apparitor  of  the  prerogative 
fMvt>  repairing  unto  bun  once  a  month  and  no  ofiener^  what  ex* 

ecutor^ 
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HMi$riw.  ^dmmflraUrs  baoe  hum  If  hisf^djmigifif^  ifenN 
ctmfiUnuj  rfhis  cum  jmfiEaim  diJmi^U  tbt  fmd  pfm^ 
g^vi  tnarf  untbin  ibt  mmA  mxi  krfm  ;  fwufa*  pmm  ^f 
wimib*s  fifpinjbn  from  tht  txercifi  $fMs  wffSft  fir  gmrp  mi 
fatdi  tbireim.  'Pravidii  ibsi  tbis^camm  |r  mq^tb^  wrtflf 
£§fiiahuJ^  hi  mi  prgjuJieal  U  any.  eomp§Jki§mbawim  tbi  mbr 
bijbop  and  amy  UJI>§p  $r  $tbir  §rJuMjf  mcr  U  amy  imfjfrki^ 
judg€  tbai  JbaUgrottiany  frobati  $f  ttftimim  §r  adaum^r^^ 
^g9uk  U  any  party  tbaiflmU  vJmmiarily  d^ritj  b$ib  Mff 
1^9  bid  infiritr  c$urt^  and  alfi  uit  $f  tbi  prirtgaiiffi.  Pn* 
ffuud IHi%oifi9  tbat  if  any  mum  dU  im  iiimtr^i  tbi  gndiibti 
bibt^  abcmtbimattbatprifmtJbaUmHia^ebuti^ammtir  \ 
admimflration  i$  it  liabU  mmtc  the  prtrogattw  cmrt* 
t  Shall  hi  btld  void  andfhi/lratt]  In  the  cafe  of  Smith  aq4 

Bimgham^  it  was  declared^  tbat  adminiftradon  comininQt  ' 
by  the  archbiihop  ^y  his  prerogative,  to  one  who  did  mpf 
die  podefled  of  goods  in  divers  diocefeSi  was  mereljr  voidi 
w\sich  declaration  was  repeated  in  the  cafe  of  Tmrmr  woi 
Vmnfdal:  But  the  more  current  do&rine  it|  that  fach  ad- 
miniftrations  are  not  void,  like  tbofe  granted  by  a  bifliop^ 
where  are  bona  notabilia,  but  only  voidable  by  (J^ntencei 
becaufe  the  metropoliun  bath  jurifdidion  over  all  the  , 
diocefes  in  his  province,  whereas  a  bifliop  can  by  noineaBi 
have  jurifdidion  in  another  diocefe,    Gihf  47a. 

In  the  cafe  of  Sir  Richard  R/^ms  and  the  Camrmiffary  tf 
CamUrhmry^  H.  i  An.  it  was  faid,  that  if  admjniftradoD  be 
committed  in  a  diocefe  where  there  are  bona  aoubiliai 
tho'  fuch  grant  be  ipfo  fado  void,  yet  they^do  not  grant 
a  new  adminiflration  in  the  prerogative  court,  before  they  .1 
repeal  that ;  and  in  that  cafe  tbey  Ihail  not  be  pr obil^iinlt 
7  Mod,  146.  .J 

And  by  canon  9;{.  Purthirmunj  wi  do  dtcm  and  4fw 
daim^  that  no  judge  rfthe  archbifi)of^  prtrogativi /bali  biOii* 
forward  citi  or  caufeto  he  cited  ox  ijKcio  anjpirfm  wbatfitaat 
to  amy  of  the  aforefaid  inUnts^  nmlefi  he  haw  imwUdgoAat. 
tbi  tarty  diceafed  was  at  the  tinu  of  bit  dtath  piffijfod  rfpitJk 
amdcbatuls  infomo  other  diocifi%  or  diocefes^  ^pictUiarpartf^  , 
di^ion  within  that  province,  than  in  that  wberii^  bi  ditd^ 
amounting  to  the  value  ofs  I.  at  tho  leaji :  decrmmg  arnddeelar* 
ingf  that  who/o  hath  not  goods  in  divers  diocefes  to  ibeja^f^ 
or  valuty  Jballnet  be  accounted  to  have  bona  notabilia.  .Ahuay^ 
provided^  that  this  claufe  here^  and  in  the  formtr  conftit^^etlt 
tnentioned^  Jhall  not  prejudice  ihofe  dioeefts  where  hy.iimfefitm^ 
or  cujpom  hon^  notabilia  are  rated  at  a  grealtpr  fstnu  ^^tdjf 
any  judge  of  the  prerogative  courts  or  any  bu/urr^aff^  ir  but 
regifter  or  apparitor^  fiaU  die  $r  ioufe  my  pfrfiu  U  hi  i^ 

imtm 
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htd  Ms  eoartj  contrary  to  thi  ttrf^r  of  thi  premifes  \  hi  Jball 
nfion  U  the  party  fo  cited  all  his  cofts  and  charges^  and  thi 
Mffi  and  frocctdings  in  that  behalf  Jhall  he  held  void  and 
frwfiraii*  fVhich  expenees^  if  the  fuid  judge  or  regijter  or 
apparitor /ball  refute  acctrdingly  to  pay  ;  he  Jhall  be  fufpended 
from  tbt  ixercifi  of  his  office^  until  he  yield  to  the  performance 
ibinof 

An  raiidat  a  gredier  fum]  One  of  the  funis  mentioned 
,  \j  Lindwood,  under  which  nothing  (hould  be  reputed 
h)fu  notabilia,  is  23 1.  3  s.  o^d.     And  Plowden  fixes  the 
(am  at  loU;  of  which  Swinburne  faith,  that  it  feemed 
to  him  to  be  the  opinion  mod  commonly  received.     Gibf 

471. 

The  probata  of  every  bifliop's  teftament,  or  granting 
.of  adminiftration  of  his  goods,  altho'  he  hath  not  goods 
bot  within  bis  own  jurifdidion,  doth  belong  to  the  arch- 
bilhop.  -  4  Inft.  335* 

5.  If  there  be  a  new  and  uninhabited  country,  found  WilUiath« 
out  by  Englifh  fubje£ls,  as  the  law  is  the  birth-right  of  Bi itiik coioakt* 
cfery  fubje^,  fo  wherever  they  go,  they  carry  their  laws 
wiA  them  ;  and  therefore  fuch  new  found  country  is  to  be 
governed  by  the  laws  of  England  ;  tho'  after  fuch  coun- 
try M  inhabited  by  the  Engliih,  aSs  of  |)arliament  made 
b  England,  without  naming  the  foreign  plantations^ 
I  vfll  DOC  bind  them  :  for  which  reafon  it  has  been  deter- 
'■inedy  that  the  ftatute  of  frauds  and  perjuries,  which 
icqairei  three  witAefles  to  a  will,  and  .that  thefe  (hould 
mcribe  in  the  teftator's  prefence,  doth  not  bind  Barha* 
ink  But  where  the  king  of  England  cojiquers  a  coun- 
ttj^  it  is  a  different  confideration  ;  for.there  the  conquer* 
CTy  bj  fparing  the  lives  of  the  people  conquered,  gains  a 
li^t  and  property  in  fuch  people ;  in  confequence  of 
viiidi,  be  may  impofe  upon  them  what  laws  he  pleafes. 
tP.iriU.75. 

Bj  the  ftatute  of  the  25  G.  2.  c.  6.  for  avoiding  doubts 
^eoocciiiing  who  (hall  be  deemed  legal  witnefTes  to  wills 
'  iwUch  is  inferted  before  under  the  head  concerning  thi 
i  fiaijkaiion  of  the  witnejfes) — *<  Whereas  in  fome  of  the 
jMofll  colonies  or  plantations  in  America,  the  aft  of  the 
99  CL  %•  has  been  received  for  law,  or  afis  of  aflembly 
|Me  been  made  whereby  the  atteftation  and  fubfcription 
tf  witnefles  to  devifes  of  lands  tenements  and  heredita- 
have  been  required  \  therefore  to  prevent  doubts 
may  strife  in  relation  to  fuch  atteftation,  it  is  enaft- 
d^  tbl  ims  a&  Jhall  extind  to  fuch  of  the  laid  colonies  and 
gkMMhmf  whin  thefaid  a^  of  the  29  C.  2.  is  by  a^  of 
*•  ajfemblj 


93^ 


mmg. 
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i^hM^wmift  ir  If  mff€  rmnmi  m  ttW9  9r  wbu'i  If  si  ^» 
ijgMfy  #r  mfifi  the  muflMum  mmi  JmkJaripUat  mf  m  wibufi 
w  iLhrnffii  mrg  wnodi  mafirf  l#  fmk  Je%nji  ;  niJb&Hhtni 
the  Cum  ferce  emd  ejfeQ  im  the  emeftrmaieM  ef^  «r  f§r  tk 
emtib^  ef  demhts  m^m^  thejmdmas  ef  mffemAfy^  mi  km 
mf  the  fdd  alamia  end  pkmt^ums^  m  the  feme  emght  t§  html 
m  the  anJhuBien  ef^  er  fer  the  mmi£mg  ef  dmAts  mptm  ffc 
ftii  ma  ef  the  'kn  C.  a.  im  Ewglndj—trevUei^  that  m 
dmfe  er  t^aeyfidU  ke  nmde  veid  hj  this  mO^  mmlefs  the  wU 
wheretffiuh  devi/e  er  Ugaey  JhaU  he  jms,  jid/  he  mk 
ejfter  Murcb  ifl^  1753." 

Ad  cftate  in  the  pUotatioiis  is  teftainentarf,  and  ifill 
to  pay  debts :  for  if  the  executor  hidi  goods  of  the  teb 
tor  in  anj  part  of  the  world,  he  (hall  be  charged  in  relpeft 
thereof.     6  Ce.  46.     2  Veiar.  358. 

An  appeal  from  decrees  made  in  the  plantationiy  tici 
only  to  the  king  in  counciL    2  P.  WUL  i6i«  ^ 

oflJDdt         6«  Wills  only  concerning  goods  and  chattels  arc  imJcf. 
!1^  «ctfa^cU  ^^  cognizance  and  direaioa  of  the  ecclefiaftical  kM 
j<ria.ai«ii.       Gihf.  463. 

And  the  probate  of  teftaments  concerning  lands  00k  , 
and  no  gooids  conuined  therein^  ought  not  to  be  ia  tk 
fpiritual  court ;  and  if  there  be  a  fuit  to  compel  Co  hMB 
the  probate  of  fuch  lefbments,  a  prohibitioD  lieth.    (3r» 
Car.  396. 

But  where  a  will  is  concerning  lands  anc  goods,  sal 
(b  is  a  mixt  will ;  the  probate  thereof  (hall  be  intirea' 
the  fpiritual  court,  and  ought  not  to  be  of  parcels:  bat 
the  probate  of  the  will  for  the  land  will  not  prejudice  thi 
heir;  for  it  (hall  not  be  evidence  at  the  common  lav  |  - 
nor  the  witnefles  being  there  examined,  (hall  fuch  eis» 
minations  be  given  in  evidence  at  the  common  law*  Cft* 
Car,  396. 

And  where  a  will  doth  contain  in  it  lands  and  goods} 
generally,  the  courts  temporal  will  not  grant  a  prohibi- 
tion  to  ftay  the  probate  thereof  for  the  whole :  but  if  in  s 
fpecial  cafe,  it  be  alleged,  that  the  tefiator  was  of  noiH 
(ane  memory,  or  the  like  ;  a  prohibition  will  be  granted 
for  the  whole.  For  if  the  fpiritual  court  (hould  be  fof- 
fered  to  proceed^  and  prove  the  will  there,  and  allow  it 
there,  for  the  perfonal  eftate  ;  it  would  be  an  evidence  (S 
induce  the  jury,  upon  a  trial  at  law,  to  pafs  for  the  wiU 
as  to  the  lands  and  tenements.  E.  ix  J.  Egerten  and 
Egerton.  Cro.  Jac.  ^6. 
wiiiof  foodt  y.  But  a  devife  of  a  perfonal  eftate  is  not  looked  upon 

^•Vc'Jabm.^'  to  be  of  any  effcft  until  probate  is  made  of  the  will  by  the 

15  executors 
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ectttor ;  neither  can  an  executor  or  other  perfon  eife  a 
ill  in  evidence  concerning  a  perfonal  chattel  without 
oducing  the  probate ;  for  this  will  is  no  will  until  it  has 
ceived  a  fim£tion,  or  an  allowance  of  it  in  the  fpiritual 
Nirt ;  for  they  are  to  judge  whether  it  be  a  will  or  not ; 
id  the  temporal  courts  are  not  to  look  upon  it  as  a  will 
n  probate  be  made:  And  in  an  a£lion  of  trover  for 
oods  which  a  teftator  gave  to  his  fitter  in  his  lifetime, 
roaght  againft  his  executor  for  them  who  would  have 
^ven  in  evidence  a-  former  will,  to  have  (hewn  that  he  ' 
lad  no  power  to  give  thofe  goods  }  this  was  refufed,  be«  ' 
anfe- he  ought  to  have  produced  the  probate.  Cbauntir 
lod  Cbaunter^  1708.     Viner,  Executors^  A.  a.  ao« 

And  a  probate  obtained  in  the  ecdefiaftical  court  can* 
Nt  be  fet  afide  in  any  other  court  either  of  law  or  equity  (^). 
la  the  cafe  of  BMrnefy  and  P^wil^  Aug.  5,  1748;  A 
pvsbate  of  a  forged  will  was  obtained  in  the  ecclefiafti- 
cd  dNnt,  by  a  fraud  upon  the  plaintiff  in  procuring  his 
nafent  lo  fuch  probate  ;  aiul  by  the  like  means  a  decree 
b  the  court  of  exchequer  was  obtained  to  eftablifli  the 
U  will  as  to  the  real  eftate.    Upon  thefe  fa^  being 
filelofed,  and  a  bill  filed  in  chancery,  an  ifliie  was  dt* 
nAsd  to  try  the  validity  of  the  will  at  law,  which  the 
jay  Ibond  to  be  forged.    And  the  queftion  was,  what 
coold  now  be  done,  especially  with  refpcA  to  the  perlboal 
tiate;  and  the  decree  in  the  exchequer  likewile  ftand- 
iag  in  the  way  with  refpeA  to  the  real  eftate.     Lord 
Hudwicke  faid,  as  to  the  decree  in  the  exchequer,  the 
fcme  having  been  obtained  by  fraud,  tho*  he  could  not 
fcl  it  afide,  yet  he  could  decree  that  no  ufe  fhould  be 
•ide  of  it.     As  to  the  perfonalty,  undoubtedly  the  ju« 
rifiiiAion  of  wills  of  perfonal  eftate  belongs  to  the  ec* 
defiaftical  court,  according  to  the  rules  of  which  court 
it  iDuft  be  tried,  notwithftanding  that  the  will  is  found 
<bmd  by  a  jury  at  common  law  by  examination  of  wit* 
8CKS ;  which  is  fometimes  unfortunate,  caufing  different  ' 
terminations  :  nor  can  this  court  help  it.     But  in  the 
|Rfent  cafe  his  lorfhip  decreed,  that  th^e  defendant  (hould 
eonfeot  in  the  ecdefiaftical  court  to  a  revocation  of  the 
fnbate  ;  and  tho'  he  would  not  then  decree  the  defendant 
atroftee  of  the  perfonal  eftate,  left  it  might  create  fome 
jcaloufy  of  infringing  on  the  ecdefiaftical  court,  yet  he 

{j)  Vidi  infra  23. 
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decreed  an  accoant  of  the  perfonal  eftate  to  be  taken,  anJ 

the  fame  to  He  paid  into  the  bank  for  the  benefit  of  the^ 

pirties  entitled,     i  Fiz.  119.  284. 

RefoiU  or  IB  g.  He  that  is  named  executor  cannot  1>e  precifeljr  com- 

tscoitorAp.      p^ij^j  jQ  ftand  to  the  will,  and  undertake  the  execator- 

fhtp,  unlefs  he  have  already  meddled  with  the  goods  of  tk 
teftator  as  executor ;  for  then,  he  is  not  only  to  be  com- 
pelled to  perform  the  office  of  an  executor,  but  alfo  if  he 
Ihouid  refufe,  and  the  ordinary  commit  the  adminiftratioB 
unto  him,  this  refufal  is  void,  and  he  (hall  be  charg^  ai 
executor.     Swin.  384. 

Therefore  if  the  executor  named  in  the  teftament  fe> 
folve  not  to  ftand  to  the  executorfhip,  but  to  refufe  the 
fame ;  then  muft  he  beware  that  he  do  not  adminifter  the 
goods  of  the  dcceafed  as  executor  ;  for  having  once  ad- 
miniftered  as  executor,  he  may  at  any  time  after  be  com- 
pelled to  undergo  the  burden  of  an  executor,  and  alio 
may  be  fued  as  executor  by  the  creditors  of  the  teftator; 
tho*  he  cannot  fue  others  as  executor,  for  that  he  hath  not 
the  will  under  the  ordinary's  feal.  Swrn.'^tg* 

And  a  perfon  is  then  faid  to  adminifter  as  executor,  b 
as  thereby  he  may  be  compelled  to  ftand  to  the  executor^ 
ihip,  when  he  doth  perform  thofe  afis  which  are  proper 
to  an  executor;  as  to  pay  the  debts  due  by  the  teftatOTy 
or  to  receive  any  debts  due  unto  the  teftator,  or  to  give 
acquittances  for  the  fame,  with  other  fucb  like  lUSs* 
Swin.  469. 

But  if  a  man  do  thof?  afls  which  are  not  proper  to  an 
executor,  he  is  not  faid  to  have  adminiflered  as  executor 
to  the  tSc&  as  aforefaid;  as  to  feed  the  cattle  of  thede- 
ceafed,  left  they  fhould  perlfh  ;  or  to  take  into  his  cuftody 
the  goods  of  the  deceafed,  to  the  end  they  may  be  fafe 
from  being  ftolen  or  purloined  ;  or  to  difpofe  ot  the  tef- 
tator's  goods  about  the  funeral :  for  thefe  be  deeds  of  cha- 
rity common  to  every  chriftian,  and  not  peculiar  to  an 
executor.  Likewife,  to  make  an  inventory  of  the  goods 
of  the  deceafed,  is  not  to  adminifter  as  executory  or  to 
deliver  to  the  wife  her  convenient  apparel ;  or  to  take  the 
teftator's  horfe  and  ride  him,  or  to  ufe  him  as  his  own» 
fuppofing  him  not  to  be  the  teftator's  but  his  own ;  or  to 
take  the  goods  of  the  teftator  by  his  lawful  gift.  And 
generally,  whofoever  as  a  mere  trefpafler  entereth  on  the 
goods  of  the  teftator,  whether  it  be  to  things  living,  as 
horfe,  kine,  flieep,  or  dead  things,  as  pots,  pans,  di&es, 
converting  the  fame  to  his  proper  ufe,  and  not  to  the 

7  life 
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Bib  of  the  tedatpr,  as  to  the  payment  of  the  (eftator^s 
debts  or  legacies,  doth  not  adminifler  as  executor.  Swin, 

Howbeit,  in  thefe  cafes  and  fuch  like,  whofoever 
&aretEto  be  adjudged  executor  adminiftring  of  his  own 
vroqgt  the  mojt.rafe  courfe  is,  not  to  meddle  at  all,  but 
Qtlerly  to  abftain  from  all  manner  of  ufe  of  the  teftator's 
|qpds|  and  namely,  let  him  beware  that  he  do  not  fell 
inj  goods,  or  kill  any  cattle  of  the  deceafed.  Swin.  472. 

Further,  although  a  perfon  bath  not  meddled  with  the 
goods  of  the  teftator,  and  is  therefore  not  compellable  | 
M  if  a  legacy  be  left  to  him,  he  may  be  compelled  to 
nod  to  the  executorihip,  or  elfe  to   lofe  bis  legacy. 

Giif  469. 

The  refufal  to  take  upon  him  the  executorfliip  cannot 
k  by  word  only ;  but  it  muft  be  entred  and  recorded  ia 
court.  Swin.  a.  443. 

And  when  an  executor  hath  once  adminiftered^  he  can- 
JM  afterwards  refufe  to  prove  the  will,  and  uke  upon  hi  in 
the  executorihip^  and  in  that  cafe  the  ordinary  ought 
not  to  accept  fuch  a  refufal,  but  to  compel  him  to  prove 
the  willy  and  take  upon  him  the  executorfhip.  Yet  if 
die  lodge  doth  admit  one  to  adminifter,  notwithftand' 
iiig  bt$  Daving  been  fornierly  refufed^  it  ihall  fland  good* 
ftpjjv.  a*  443. 

9.  An  executor  of  his  own  wrong  is  fuch  as  takes  upon  EMciitt»r  of  his 
hjm  the  office  of  an  executor  by  intrufion,  not  being  con-  ^^^  wroos* 
utetcd  by  the  teftator  or  deceafed,  nor  (for  want  of  fuch 
Donflitution)  fubftituted  by  the  ordinary  to  adminifter. 

H^€Wt.    171* 

if  a  man  gets  goods  of  an  inteftate  into  his  hands  after 
Mfaniniftration  is  a£tualiy  granted,  it  doth  not  make  him 
fiKcntor  of  his  own  wrong ;  but  if  he  gets  the  goods 
IdC6  his  hands  before,  tho' adminiftration  be  granted  af- 
UnvardS)  yet  he  remains  chargeable  as  a  wrongful  execu- 
br^milcfs  he  delivers  the  goods  over  to  the  adminiftrator 
Mhre  the  aQion  brought,  and  then  he  may  plead  plcne 
itoitfravit.     i  Salk.  313.  [q) 

Al  eyecutor  of  his  own  wrong  cannot  bring  an  action  ; 
he  cannot  fliew  the  leftamenc  containing  his  name, 

ikeought.   ^.  Adminiftrator,  8. 

,  Per  Holu  C.  J.  S.  P.  Curtis  v.  Fernon,  3  T.  Rep.  tZj. 
icd  in  the  Exchequer  Chamber,  %  H.  Bla,  18.  See  ov«/* 
Cm/i,  5  Rif.  30.  i  9ili  2  £ac.  Abr,  390. 
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Necher  can  he  retain  fbr  his  own  debt  or  legacj.  JKn 
527.     Pjpb.  iz;*'r) 

But  lie  lenden  himieif  liable  to  ifae  affioD,  not  ool^  of 
the  right  ciecucor,  but  alfo  to  the  fuits  of  tbe  teftaioi's 
cxeitirors^  yet  only  Co  &r,  as  the  goods  which  he  b 
wrongfully  adminiftercd  amount. unto»  Asm.  339.  Harr^ 
yufirn,  87.  FoL,  Executors^  E.  a.  49  5- 

So  alio,  it  is  fiud,  he  ihail  be  fued  fw  legacies,  as  wcB 
as  a  lawfiii  nccutor.     Xa%f  13. 

But  if  he  doth  lawful  acts  with  the  goods,  as  paying  of 
debts  in  their  degrees,  it  (hall  alter  the  property  agul 
the  hwful  executor  ;  as  if  he  pay  juft  and  hoocft  dctoi|. 
the  ri^tfu!  executor  (hail  not  avoid  that  payment.  It  b 
true,  the  rightful  executor  may  maintain  againft  him  so 
action  cf  trover  ;  but  he  Ihall  only  recover  in  damage  b 
m'ich  :is  the  wrongful  executor  hath  mi(jpplied.  Bf 
Holt  chief  joftice.     i2  A&^  471.  (i) 

But  Mr,  Wentworth  is  of  opinion,  that  albeit  fack 
payment  ihall  fiand  good  as  againft  other  creditors,  }Ct 
it  is  not  good  as  againft  the  rightful  executor  or  adniDi- 
ftrator :  for  then  any  ftranger  mieht  afurp  the  office  of 
executor,  and  take  from  him  that  liberty  and  dcftion,  Ift 
prefer  which  creditor  be  will  in  firft  payment;  yea,migl< 
falce  from  the  executor  power  to  pay  himfielf  before  otboff 
in  cafe  there  were  a  debt  due  to  him,  which  would  be  on* 
reafonable.     ffimt.  182. 

And  as  he  himfelf  is  liable  to  the  fuit  of  die  lavfid 
executor,  creditors,  or  legatees ;  fo  alfo,  in  cafe  of  Ui 
death,  are  his  executors  or  adminiftrators  liable,  by  tb- 
l^acute  of  tbe  30  C.  2.  c.  7.  altho*  in  other  cafes,  a  pef« 
fonal  wrong  dietb  with  him  that  did  it.  And  altho'hd 
hath  obtained  probate,  yet  if  upon  appeal  fucb  probil^ 
fh^Il  be  annulled  and  made  void,  afis  done  by  him  ftah 

'  ■  ■  ■  —  i>— — M^^; 

(r)  l^oagh  he  be  a  creditor  of  a  fuperior  nature.  C«rAif| 
Ftrnon^  uhijupra,  1 

fiut  if  a  wrongful  executor  afterwards  procure  admiaiftrstitflit 
he  may  plead  this  puis  darrtin  contmuatice  to  jaftify  A  rttiiBtf| 
Faughau  v.  Brewtu,  2  Sira,  1106.  If  a  creditor  fell  goM 
after  the  death  of  the  debtor,  under  a  bill  of  fale  which  u  m 
afide  as  fraudulent  becaofe  poflfeflton  did  not  accompany  it* 
follow  it,  he  may  be  foed  as  executor  de  Joh  tort.  Edwardit 
Harden,  2  T,  Ref^  ^87. 

(/)  S.  P.  by  Boiler  J.  in  Padgtt  t.  Prieji,  2  T.  Rep,  97.  km 
\%  ii  for  the  coun  to  fay  whit  ads  make  an  executor  de  Jut  tit* 
but  for  the  jury  to  decide  whether  they  are  foficientlyprofcd*  J 
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Bg  the  appeal  (hall  not  be  good.     As  in  a  cafe  M.  5  ^fh 
o  cbe  common  pleas.     An  adion  was  brought  by  the 
ihintiff,  as  executor,  for  money  due  from  the  defendant 
Q  Us  teftaior«    The  defendant  pleads,  that  another  per- 
M  was  appointed  executor  to  the  teftator,  and  proved  bis 
villa  and  that  he,  the  defendant^  had  paid  him  part  of  the 
money  in  fattsfa^ion  of  the  whole,  and  that  the  faid  per« 
feo  on  receipt  thereof  difcharged  the  defendant.     Thd 
plainti^  replied,  that  the  probate  granted  to  the  other  per« 
len  was  afterwards,  upon  appeal^  annulled  by  fentence  in 
the  ecclefiaftical  court,  and  the  will  by  which  he  was 
made  executor  adjudged  to  be  forged^  and  the  will  by 
which  the  pliintifF  is  apointed  executor  allowed^    Oa 
demurrer,   the  queftion  was,  whether  payment   to  one 
who  was  executor  de  fado^  and  had  probate  of  the  will,  was 
|Dod  to  bind  the  rightful  executor.     And  the  court  gave 
judgment^  that  it  was  not.     And  by  Trevor  chief  juftice  i 
An  executor  derives  all  h(S  authority  from  the  teftator 
himfelf;  and,  as  executor,  without  any  thing  more,  he 
has  the  power  of  difpofing  of  the  eftate  of  the  teftator,  of   . 
idcafing  a  debt  due  to  the  teftator,  and  the  like.    I'rue 
k  IS)  before  an  action  brought,  a  probate  is  necelSuy : 
but  that  is  only  requifite  to  afcertain  the  court  that  the 
pbuntiff  is  executor  and  has  a  right  to  bring  his  a6Haii^ 
not  to  give  the  plaintiff'  any  title  or  intereft  to  the  eftate  . 
of  the  teftator.     If  the  teftator  appoints  no  executor,  or 
dies  Inteftate,  the  adminiftrator  is  appointed  by  the^  ordi^ 
nary,  and  derives  his  authority  from  him  i  and  therefore 
if  adminiftration  is  granted,  all  ads  by  him  as  long  as  the 
adminiftration  continues  in  farce  are  good,  and  even  tho* 
it  be  afterwards  repealed.     But  there  is  a  difierence  takeo 
{6  C§n  18.)  when  an  adminiftration  is  repealed  upon  a 
citation,  or  upon  an  appeal.     l(  it  is  upon  an  appeal,  which 
fnfpends  the  adminiftration,  all  acis  after  fuch  fufpenfion 
are  void :  if  it  is  repealed  upon  a  citation^  all  the  z€ts  of 
tlie  adminiftrator,  till  the  repeal^  are  good  }  for  by  the 
ciution  the  grant  of  the  admini(bation  is  not  fufpended ; 
therefore  if  tne  adminiftration  be  repealed,  all  ads  done 
by  an  adminiftrator  which  a  rightful  adminiftrator  might 
have  done>  fliall  be  allowed,  for  in  them  he  aded  in  the 
place  of  the  rightful  adminiftrator.      But  it  is  otherwife 
AO  the  cafe  of  an  executor;  for  the  probate  of  the  will 
gives  no  authority  at  all  to  him  :  and  therefore  if  he  is 
not  the  rightful   executor,  he  has  no  authority ;  and  it 
would  be  unreafonable,  that  a  perfon  who  has  no  autho« 
rity  fhould  difpofe  of  (be  intereft  of  another.     The  right- 
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]  z»  Where  tbere  are  civrrs  gifttM>  mmed  in  dM 
;-.'*4 '.f '£*r.  ittui^  &r.d  fost  of  tben  co  rcfufie,  and  oibcTS  of  dicm 
•"•'•■'*'*  *>•      prcTc  cbe  :ef;2Tncot ;  tsey  who  refaie  dit  aftpr  at  their 

pieaiure  aicinTter,  not  with  Sanime  fun  rcfufrl  before 
tbe  orcinirv.  9  Ci.  37.  Bxn^s  tlfi  tf  zhg  Lmw^  l6i« 
Piri.  112.  ' 

Ard  this  is  what  i'  i'c  fpTrinnl  court  is  called  a  doli^ 
Ue  ;.'9bate;  which  is  in  tcis  manner:  The  firft  dat 
comes  in,  takes  prcbatc  in  tr.e  iLual  form,  with  refem- 
tion  to  the  ref^.  Afierw^rcss,  if  another  comes  in,  be 
aUb  is  to  be  fworn  in  the  u:ual  manner,  and  an  ingroC* 
ment  of  the  original  w:il  is  to  be  annexed  to  fnch  pro* 
bate  in  the  fame  manner  as  tbe  iri ;  and  in  the  fieeond 
grant,  fach  firft  grant  is  to  be  recited.  And  fo  00,  if 
there  are  more  that  come  in  afterwards. 

For  notv..th landing  their  refufal  at  firft,  they  SiR 
continue  executors  ;  and  at  any  time  during  the  lives  of 
their  companions,  they  may  prove  the  will,  they  may 
pay  debts,  make  releafes,  and  they  muft  be  joined  in  il 
fuits  where  the  co-executors  are  plaintiffs,  becaufe  tbay 
are  all  privy  to  the  will ;  but  not  where  they  are  defend* 
ants,  becaufe  the  plaintiff  in  the  action  is  not  bound  by 
law  tatake  notice  of  any  but  thofe  who  have  proved  tte 
will.     Swin.  z.  444. 


(/)  Vid.  infraM  Gitting  in  tii  ££€^9$  a^. 

For 
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For  the  king's  courts  have  alwtys  ufed  to  allow  the  pro- 
Kite  of  fooie  of  the  execulors,  to  enable  them  aH  to  fyc 
lAiont:  fo  that  the  probate  of  the  teftament  doth  aot 
pfc  to  them  any  intereft  or  title  either  to  things  in  adion 
wr  in  pofleffion,  for  they  have  all  their  title  and  intereft 
by  the  tedaoient,  and  not  bythe  probate :  but  yet  with* 
tat  the  probate,  the  judges  allow  them  not  to  fue  anions. 

9  a.  38. 

It  it  holden,  that  he  which  did  rcfufe  the  executorOiip, 
canoot  aflame  that  office  after  the  death  of  his  fjellow  exe« 
COtor.     Swin.  3  26.  4 1 8  •     [  Dyer  1 6o.  b.  ] 

But  in  the  cafe  of  Houjfe  and  Lord  Pitn^  Dec.  19, 
1700.  Before  the  delegates :  The  common  lawyers  held, 
that  if  one  executor  refufcth  before  the  ordinary,  and 
ike  reft  prove  the  will,  vet  at  common  law,  he  wbo  re^  ■ 
fafcdmay  at  any  time  come  in  and  adminifler;  and  tho' 
lie  never  aAed  whilft  his  companions  were  living,  yet 
liter  their  death  he  (hall  be  preferred  before  any  other 
executor  made  by  a  co-executor ;  altho'  the  civiiiant 
Md,  that  by  their  law  the  renunciation  was  peremptory. 
I&tf.3ii.  (u) 

II.  ff  a  man  maketh  two  executors  and   dieth,   and  Where  one  cm« 
aof  of  them  proverb  the  will  in  the  name  of  them  both,  cutor  eiciudtt 
Igainft  the  will  of  the  other;   this  is  not  any  adminlftra*-  ***''*^*'' 
iMm  for  him  who  confented  not  to  the  probate :    but  he 
My  plead  ne  unques  executor  ^  for  the  probate  maketfl  him 
executor,  if  he  doth  not  adminifter.    i  RolTs  /fhr,  t^ii^ 


fa)  Rex  V.  Sir  £^.  Simpfin,  3  Burr,  1463  ;  and  i  Bla.  Rep. 
4jD-  A  motion  was  made  for  a  mandamus  to  the  judge  of  the 
pptiOgative  court  of  the  archbifhop  of  Canterbury,  to  admit  the 
■mfiion  of  a  renunciation  of  an  execucorfhip  made  by  one 
jkiwv.     There  were  two  executors,  and  probate  had  not  been 

eited  to  either,  bat  Brown  had  taken  the  oa'h  of  renuncia* 
f  *'  that  he  had  not  and  would  not  Intermeddle  in  the  ef- 
tas,  Stt,  but  renounced  all  right  of  execution  of  the  will." 
Againft  the  mandamus,  it  was  faid,  that  by  the  law  and  prac- 
'^  rof  eke  cccleiiaftical  courts*  no  retradion  could  be  admitted 
onciation  upon  oath,  which  would  be  to  admit  him  who 
tp  perjure  himfelf  for  it ;  for  the  mandamus,  thac 
good  caafe  the  courc  below  can  abfolve  from  the  oath, 
Mii  tte  common,  not  the  canon  law,  muft  govern  this  point, 
%«hicli  ao  executor  has  a  right  to  demand  probate,  altho'  he 
,laa  feaooaced.  But  the  parties  entered  into  a  rule  by  confeac 
lintpvobate  (kould  be  granted  to  both  executors,  (who  were 
yib  volteesy  but  iefolvent,)  they  giving  proper  fecuritiei  ^ad 
Mdtaaificauoas  to  each  other,  and  to  the  eefiuj  que  trufi. 

'^01. IV.  *  R  3  la.  Swin- 
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II.  Swinburne  fayi,  when  all  the  eiecuton  named  ia 
the  tefiiment  do  refufe ;  it  is  lawful  for  the  bifliop  or 
ordinary  10  commit  adminiftraiioni  and  to  annex  the  will 
CO  the  letter!  of  adminiftration  j  and  the  adminiSraion 
(hall  have  aAion,  and  may  adminifter  the  goods  of  the 
dcceafcd.  as  if  he  had  died  inteftaie ;  and  their  autho- 
rity or  z£k  done  is  good  and  efFefiual  in  the  law  in  tbt 
mean  time,  until  the  executors  undcnake  the  execuiorr 
fhip  I  for  then  the  ordinary  may  revoke  the  adminiftrs- 
linn  before  by  him  committed.  ISwin,  380.  383.  I  RfB't 
Mr.  Q07. 

So  alfo  if  a  man  make  an  executor,  but  this  is  not 
known,  or  is  concealed:  the  ordinary  may  grant  admini* 
fli«tion,  and  this  (hall  be  good  until  the  other  prove  the 
ivill.      t  RflPi   fir.  907. 

And  fo  in  like  manner,  if  the  perfon  be  difabled  to  be 
rxrcutor,  or  no  executor  at  all  bp  named  in  the  will* 
Sum   3 So* 

Hut  ^lo  J  Coke  fa^s}  if  they  Ihall  refufe  before  the  or^i- 
iiii\,  and  the  oiJinarv  comnit  admin iftration  to  another, 
(hf  ic  (hc\  cinRi«t  adminifler  afterwards.     9  Cs,  37. 

.And  by  iorJ  ihanccllor  Talhct^  in  the  cafe  of  RMnpn 
anJ  Pt  /.  E.  1734.  Wr^cre  there  are  two  executors,  and 
enc  icnou.'Cc<,  he  i$  flii!  ic  liberty*  whenever  he  pleaiies, 
to  accept  of  the  e\c*:u:o:ih:p;  ocherwife,  if  both  re- 
nounvc.  and  t^e  o.J  nirv  commits  adminiftration  to  aa* 
oiher.     J  *\  //7..  23 1. 

I  J.  Rc^uUrU  J^Jt  is,  Sv  the  civil  law],  trftameotf 
ou^Di  10  be  ir(inu^:c*f  10  :he  official  or  commiflary  of 
the  b  (h^>p  of  ihc  Juve;V,  wirUn  four  months  next  after 
the  tcltji(or*ii'>a(b.      *^\;- ?.  a.  447. 

I4.  An«i  the  executor  K^r  £icods  uf  the  teftator  takcfl 
from  him,  i  r  4  i.-ty*!>  co;:e  upon  the  Icafc  land,  or  a 
diitrjining  or  i.TjH)ui'.Jir.^  01  ^oods  or  cattle,  may  main* 
tain,  before  the  i»;  1  re  j^.-oxcJ.  ajlions  of  trefpafs,  or  re- 
plerrri,  or  detinue;  re:  lY.-At  jc^  ons  arife  upon  the  exe^ 
cu:or '5  c  \v n  pc  lie ili.^r. .     .7  .  nr.  ;  4 

B'Jt  berVrc  the  pro*,ng  or  :he  w.li,  an  execqror  cannot 
mair.cain  a  fuit  cr  ar.i  r.  or  debt,  or  the  like:  and  the 
reafon  is.  f -  r  that  therc:n  ^e  mufl  thew  fonh  the  will 
proved  uiidcr  t"e  ftal  •  f  the  orc:rjry.     Jt'tnt   34. 

And  in  ^ereia*,   an  executor   is   a  complete   executor 
before  probate,    10  i'*  pur.^ofe^  but  bringing  of  afiions^ 
fo  that  he  may  releafe  an  jctu  n,  aiTcnt  to  a  legacy,  mvf 
be  fued,    may  alirn   or   othcrwife   intermeddle  with  th^ 
^oods  cf  the  tcflator.     i  fair.  301. 

For 
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For  by  adroiniftring,  the  executor  hath  accepted* of  and 
taken  upon  him  the  whole  adminiftratlon  before  the  pro- 
bate; and  is  thereby  intitled  to  receive  all  debts  due  to 
the  leflator  ;  and  all  payments  made  to  him  are  good,  and 
fliall  not  be  defeated,  altho' he  Ihould  die  and  never  prove 
the  will.     I  Salk.  306,  307. 

AUb  the  executor  may. in  convenient  time  after  the 
teftator*s  death,  enter  into  the  houfe  defccnded  to  the 
heifs  for  the  removing  and  taking  away  of  the  goods,  (b 
» the  door  be  open,  or  at  leaft  tht  key  be  in  the  door : 
and  tUs  feemeth  to  be  underftood  of  the  door  of  each 
room.  For  altho'  the  door  of  entrance  into  the  hall  and 
parlour  be  open,  the  executor  cannot  by  that  juftify  the 
breaking  open  of  the  door  of  any  chamber,  to  take  the 
goods  there  ;  but  only  may  take  tbofe  in  the  rooms  which 
be  open.  And  this  feemeth  to  be  proved  by  the  cafe 'of 
the  theft  with  evidences :  which,  it  is  faid,  the  executec- 
nay  take,  and  put  out  the  deeds,  delivering  them  to  the 
heir,  tbnt  is  to  fay,  the  cheft  being  unlocked.  Now  a 
chamber  or  other  room  within  the  houfe  locked  is  an  in- 
dofure  of  better  refpeA  than  a  cheft.  But  if  the  goods 
be  not  removed  within  convenient  time,  the  heir  may 
diftrain  them  as  damage- feafant.  Wint.  92. 
.  T.  5  Ja.  Sioddin  and  Harviy.  Trefpafs ;  Upon  de- 
murrer, the  cafe  was ;  Leilee  for  life  of  a  houfe  and  paf-^ 
tore  land  dies;  his  executors  fufFer  his  cattle  to  go  there ^ 
fbr  fix  days  after  his  death,  and  then  removed  them ;  and 
in  trefpafs,  iuftify  for  that  time ;  averring,  that  in  that 
time  of  fix  days  they  could  not  procure  any  other  land  or 
place  to  put  in  the  catc4e.  Whereupon  it  was  demurred. 
^  And  whether  that  were  a  convenient  time  to  remove  them 
'  WIS  the  queftion.  And  the  court  feemed  to  incline,  that 
fix  days  is  but  a  convenient  time  for  the  removing  of  their 
catde :  and  the  law  allows  a  convenient  time  for  their 
ranoving,  efpecialiy  it  being  averred,  that  they  had  not 
any  ether  place  to  remove  them  unto.  But  for  a  fault  in 
the  plea,  wherein  he  pleaded  a  leafe  of  the  houfe,  but  not 
of.  the  land  in  the  declaration  mentioned,  it  was  adjudged 
for  the  plaintiff.     Cro.  Ja.  204. 

In  like  manner,  the  executor  before  probate  may  be 
fned  for  the  debts  of  the  teftator ;  unlefs  he  refufed  the 
CKCUlorfliip  in  due  manner  fo  as  adminiftration  may  be 
granted,  and  fo  there  be  fomebody  fuable  for  the  teftator*s 
debts.    fFita.  36. 

So  a  bill  for  difcovery  of  effeds  may  be  brought  before 
pcdMte ;  As  in  the  cafe  of  Dulwicb  colUgi  and  J^hnfini 

R  4  E.  i688« 
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£.  l68S.  A  bill  for  a  difcovery  of  die  perfonftl  6fti(e 
wat  brought  bf^^ore  the  will  was  proved,  the  will  bdng 
controTcrted  in  the  rpiritual  court.  And  this  Was  pletdtf 
to  the  bill ;  but  over-ruled :  a  difcovery  being  for  the  b^« 
nefitof  all  perfons  interefted,  and  neceflary  for  the  ptfe« 
fervation  thereof.  And  fuch  difcoveries  have  often  btStn 
ordered,  pendente  lice  in  the  fpiritual  court,     a  Fern.  49. 

And  in  the  cafe  of  an  adittiniftrator,  a  court  of  equity 
will  allow  of  a  bill  brough't  by  an  adminiftrator  befiM 
admiiiiftratioh  is  aAualiy  taken  out :  as  in  the  cafe  of 
Fillztid  Luiwiifgij  Feb.  3,  174?.  The  widow  brought 
1  bill  for  recovery  of  the  effects  of  her  late  hiifband)  and 
did  not  take  out  adminidration  till  after  the  bill  brought^ 
It  was  objeded,  that  the  bill  was  brought  too  early.  By 
the  lord  chancellor  Hardwicke:  It  is  very  true,  that  this 
would  have  been  an  exception  in  an  adion  at  law;  btrt 
It  is  not  fo  to  a  bill  brought  in  this  court.  And  the  ex- 
ception was  over- ruled.     Birnard^  Cha.  Ca.  320* 

J  5.  By  the  21  //.  8.  c.  5.  The  ordinary^  or  ether  ptrfsn 
rrote  (lie  ^\\U    having  authority  for  probate  of  tejtamenti ,  may  cement  brfori 
them  ferfsns  nan.ed  executors  of  any  ttflament^  to  the  intent  t$ 
proie  cr  rejufe  the  teflamtnt^  astbty  might  do  heretofore. 

And  by  the  i  Ed.  6.  c.  2.  JU  fummons  and  citatiom  of 
ether  prcaff  cccUfiaJiiccl^  in  ell  caufei  of  probates  of  tejleanents^ 
and  commiJ'Cns  cj  admiv.tjlratims  of  per  fens  deteafed^  jhall  be 
made  in  the  name  and  'with  theflile  of  the  king^  as  it  is  its 
iirits  ori^in^I  cr  judicial  at  the  ccmmcn  law  y  and  tbe  teflk 
thereof  fliall  he  in  the  name  of  the  arclbijhopy  crhijhcpor  ether 
having  *ecclcfuijiical jurlfilcYizn  \  and  the  c.mmifary^  offidal^ 
er  fuljllttite  exercifmg  jurrfdUlicn  under  him^  Jhiil  put  bit 
name  in  the  citiill:n  cr  proccfs  after  the  tejls.     f.  3. 

And  ihe  crL':r.ary  n  a)  i'cqucfter  the  goods  tX  the  de- 
ccifed,  until  the  executors  have  proved  the  teftament : 
id  n  ay  the  r::c:ropo!itan,  if  the  goods  be  iu  divers  dio* 
cefes.    S:ui:2,  a.  477,4.^8. 

And  if  ihc  executors  do  not  appear  upon  the  proceffi 
the  ordinary  may  excommunicate  them.  But  they  may 
pray  tiii.e  to  advife  :  £nd  the  ordinary  may  grant  in  the 
ncan  time  letters  ad  coHtgcndum  bsna  defwifli*  Treat. 
of  Eq.  b.  4.  c.  1.  f.  4.  [Broker  y»  Charter y  Cro.  Eliz.g2,^ 
ifin4»«mutto  j^^  Qn  ^^^  Other  hand  Hnafmuch  as  the  executor,  iho* 

he  may  he  fueo,  and  pay  d;:bt«,  and  releafe  an  action,  yet 
r  r  no:  ha-.e  2,i\  afticn,  before  probate)  the  ordinary  is 
Lot.nd  to  prove  the  will  ;  and  if  the  executor  accept,  and 
dtfire  probate,  and  is  refuted  by  che  ordinary,  a  writ  will 
go  froBi  tbe  temporal  courts,  to  compel  him  to  proceed 

to 
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I  probftte,  where  the  will  is  not  controverted  ;  and  that, 
ocwithftanding  an  appeal  Co  the  delegates,  as  it  was  in 
lie  cafe  of  Dunkin  and  Mun^  M.  26  C  2.  in  which  fuch 
rrit  was  granted  to  the  prerogative  court.     Gihf  469.  . 

But  if  the  validity  of  the  will  is  conteAed,  it  is  a  fi^ 
.cient  anfwer  by  the  ordinary  to  a  writ  of  mandamus,  M 
eturn,  that  a  fuk  is  depending  before  him  concerning  jft* 
ime,  and  not  yet  determined.  Bur.  Mansf.  2af 5; 
Rix  V.  Dr.  Hay.]  .? 

17.  The  manner  and  form  of  proving  teftaments,  ii^f  Manner  ef 
wo  forts :  the  one  is  called  the  rulgar  or  common  form^  pruvinicit 
be  other  is  termed  the  folemn  form,  or  form  of  lawd»  ^*^ 

Uohi*  44B* 

The  vulgar  or  common  form  is  more  compendious  of 
>rief  than  the  other :  for  after  the  death  of  the  teftator, 
the  execator  prefenteth  the  teftament  to  the  judge;,  and 
in  the  abfence,  and  without  citing  or  calling -of  fuch  at 
bare  intereft,  produceth  witneiTes  to  prove  the  fame; 
irho  tedifying  upon  their  oaths  vivfi  voce,  that  the  tefla* 
meot  exhibited  is  the  true  whole  and  laft  teftament  of.  the 
^rty  deceafcd,  the  judge  doth  thereupon  (and  fometimes 
upon  teller  proof )  annex  his  probate  and  feal  tothetef* 
tamco't^  whereby  the  fame  is  confirmed.     Swin%-  448. 

)t  is  not  neceflacy  to  the  proof  of  a  written  will,  that 
te  wjtntfies  hear  it  read,  fo  as  they  can  d?pofe  that  the 
dbior  declared  before  them,  that  the  felf  fame  writing 
low  produced  is  or  was  his  laft  will  and  teftament.    G§im 

la  I  P.  IVilL  741.  It  is  faid,  that  in  proving  a  devife 
i  hndS)  the  proper  way  is,  that  the  witnefs  fliould 
lot  only  prove  the  executing  the  will  by  the  tefiator, 
ad  his  own  fubfcribing  in  his  prefence;  but  likewrfe 
hit  the  reft  of  the  witnefles  fubfcribed  their  names  in 
he  teftator's  prefence :  and  fo  one  witnefs  proves  the  full 
iBcudon  of  the  will. 

Bat  Id  the  cafe  of  Townfend  and  /v/j.  May  9,  1748-; 
t  the  Rolls:  A  bill  was  preferred  by  the  legatees  to 
ilfa  the  real  eftate  fold  for  the  payment  of  their  ie* 
laciea  which  were  charged  thereupon,  againft  the  heir 
t  hw  of  the  teftator  who  is  an  infant,  and  to  ha^  the  will 
liblilbcd.  There  were  three  witneffirs  to  thbwill  all 
low  living,  but  only  one  has  been  examined,  wiso  proved 
he  execution  of  it,  and  the  atteftation  of  the  othv 
ao. witnefles.  But  Fortefcue  mafter  of  thQ.:solls  re- 
rfcd  to  eftahJifli  the  will,  without  the  examinalbn  of  all 
be  trimefts  i  for  it  is  a  rule,  that  all  the  witne&s,  if 
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living,  muft  be  examined  to  prore  the  will:  BefidcSt 
the  bcir  at  law  if,  in  this  eafe,  an  infant ;  who  if  ot 
agr,  has  a  right  to  crofs-exainine  all  the  witneilet.  And 
m  no  admiflicn  of  this  fort  can  be  received  foi^  an  infant, 
tfeii  court  mud  proteA  his  right,  and  therefore  muft  iafift 
■pOQ  all  thofe  requifites  which  he  would  have  a  right  m 
iafift  upon  if  he  were  of  age,  and  capable  of  maluDg  a 
itlmct  for  himfelf.     i  TViyin^  216. 

So  in  OgU  and  C$ek<^  Dec.  10,  1748  ;  Upon  a  UH  fir 
aBribliflimciit  of  a  will  and  performance  trf"  the  trtift,  tt 
vaa  objei^ed,  that  only  two  of  the  witncfiea  to  the  will 
were  examinedy  and  fome  account  ought  to  be  given  viif 
the  third  was  not,  as  that  he  could  not  be  found,  or  ik 
hke.     Lord  Hardwicke  held  it  neceSarjr  to  the  eftablifli- 
anent  of  a  will;   for  if  after  the  decree,^  the  heir  at 
law  ihould  controvert  it,  the  court  would  order  an  in- 
jundion :   nor  did  he  care  to  make  a  precedent  to  the 
contrary ;  for  if  this  other  witnefs  were  called,  he  m^ 
fey  fomeditng  material  againft  it :  and  therefore  ordoed 
it  to  ftand  over  till  the  third  was  examined,     i  Vmk  177* 
E.  1 2  G.  2.  Crofi  and  P^uUt.    On  a  trial  at  bar  m 
^Ament,  the  defendant  made  title  under  a  will,  the  at« 
tcftation  of  which  was  in  thefe  words,  figntd^  fi^Iidt  p^ 
lijhed^  and  dicland^  as  and  for  Us  Itfi  will  and  ufiamnd^  in 
tifefrtftme  of  la,  A.  B.  and  C     The  will  was  in  1713^ 
and  the  witnefies  were  all  dead,  and  their  hands  proved  ia 
common  form.    But  then  it  was  objected,  that  this  was 
not  an  execution  according  to  the  ftatute ;  and  the  haii^ 
of  the  witnefles  could  only  ftand  as  to  the  fads  they  had 
fubfcribed  to,  and  iigiiing  in  the  prefence  of  the  tcAanx 
was  not  one.     But  the  court,  on  the  authority  of  a  cafe 
in  the  common  pleas,  faid  it  was  evidence  to  be  left  to  a 
jury  of  a  compliance  with  all  circumftanccs.    And  a  ver^ 
did  was  given  for  the  will.     Str.  1109. 

Generally,  by  the  civil  law,  the  teftimony  of  two  wit* 
nefies  is  required  ;  and  if  in  the  probate  of  a  will  the  tef- 
timony of  one  witnefs  is  difaliowed  in  the  ccclefiaftical 
court,  a  prohibition  lieth  not :  for  that  court  having  jo* 
rifdidion  of  the  matter,  hath  it  alfo  as  to  the  manner  d 
proof  and  proceedings.     2  RolTs  Abr,  300. 

But  Vit»  Godolphin  fays,  where  there  is  no  controvcrff 
or  difpaie  touching  the  will,  there  the  fingle  oath  of  tte 
executor  alone  is  efficient  for  the  probate  thereof  in  con- 
mon  fom.    God.  (X  L.  65* 

And  Aia,  it  is  laid,  is  the  prafiice  throughout  the  pro* 
vince  of  Canterbury.    But  within  the  province  of  York, 
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irliatb  been  uAial  (tho'  now  difcontmued  in  fome  of  the 
^iocdes)  to  fwear  alfb  one  witnefs  lo  the  will. 

Whea  the  teftament  is  to  be  proved  in  fmrm  tf  laWf  it 
il  lequifite  that  fuch  perfons  as  have  interef^,  chat  is  to 
bji  the  widow  and  next  of  kin  to  the  deceafdl,  to  whom 
the  adminifiration  of  his  goods  ought  to  be  committed  if 
he  bad  died  int^ate,  are  to  be  cited  to  be  profent  at  the 
piobation  and  approbation  of  the  teftament;  in  whole 
praCeace  the  will  is  to  be  exhibited  to  the  judge,  and  pe« 
dtion  to  be  made  by  the  party  which  pre^rreth  the  wilU 
ud  euAed  for  the  receiving,  fwearing  and  examining  of 
dK  witncfles  upon  the  fame,  and  for  the  publifliing  or 
coofirming  thereof:  whereupon  witnefles  are  received  and 
fworn  accordingly,  and  are  examined  every  one  of  them 
fecretlj  and  feverally }  not  only  upon  the  allegation  or 
articles  made  by  the  party  producing  them,  butalfo  upon 
iolerrogatioos  miniftred  by  the  adverfe  party,  and  their 
depofitions  committed  to  writing :  afterwards  the  Ame 
aie  publiflied ;  and  in  cafe  the  proof  be  fufficient,  the 
jadge  doth  by  his  fentence  or  decree  pronoimce  for  the 
validity  of  the  teftament.    Swin*  448,  449* 

Which  dificreoce  of  form  in  proving  the  will,  worketh 
this  diverfity  of  tffc€t  |  namely^  that  the  executor  of  the 
wQl  proved*  in  the  abfence  of  them  which  have  intereft, 
may  be  compelled  to  prove  the  fame  agnia  in  due  form  of 
law  I  mid  if  the  witnefles  be  dead  in  the  mean  time»  it 
wmf  endaoger  tbe  whole  teftament,  efpecially  if  len  years 
be  AOC  paft  fince  the  probation,  whereby  neceflary  fo- 
bmnities  are  prefumed  to  have  been  obferved:  whereas 
file  teftament  being  proved  in  form  of  law,  the  executor  is 
to  be  compelled  to  prove  the  fame  any  more ;  and 
»'  all  the  witnefles  afterwards  be  dead,  the  teftament 
ddlb  flill  retain  its  foil  force.     Swiii.  449. 

Bat  probably  this  word  un  in  figures  may  have  been 
Hiftiken  for  tbirtyi  for  Dr.  Godolphin  fays.  The  will 
Mbpg  pfoved  only  in  common  form,  it  may  be  queftioned 
^  any  time  within  thirty  years  next  after,  by  common 
f  before  it  work  prescription.    G$d.  O.  L.  62. 

And  this  proving  of  the  will  in  folemn  form  is  for  the 
part  at  the  inftance  of  fome  perfon  who  defireth  to 
ilivij^ate  tbe  fame ;  in  which  cafe,  his  pro£h>r,  at  the 

ip  l(f  exhibiting  the  will,  ought  to  accept  the  contents 

f  fo  far  forth  as  it  maketh  for  the  benefit  of  his 

I  otherwife  if  any  legacy  is  given  to  him  in  the 

imill,'  te  i^all  lofe  if  for  bis  general  inipugning  of  the  wilL 

Mi 
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And  in  fuch  cafe,  where  an  executor  bach  been  called 
to  prove  the  will  by  witnefles,  and  hath  Ailly  proved  it ; 
if  the  party  who  caufed  him  to  do  this,  ihall  not,  after 
pabliibing  the  atteftation,  except  againft  the  will  or  the 
witncfles,  nor  propofe  any  ijnatter  to  hinder  the  paffing  of 
lentence  for  the  validity  of  the  will,  the  judge  doth  not 
vfually  condemn  him  in  coils  :  but  otherwife  it  is,  if  ha 
ihall  propofe  fuch  matter  and  fail  in  the  proof ;  for  then 
he  will  be  condemned  in  cofis,  at  leaft  from  the  time  of 
fuch  propofal.     i  Ought.  :&o. 

But  where  the  parties  intereftcd  do  not  call  the  executor 
to  prove  the  will  in  folemn  form,  yet  the  executor .  hin- 
felf  may  caufe  the  w^H  to  be  proved  in  this  minner :.  Aa 
where  an  executor  hath  the  greateft  part  of  the  goods  of 
the  deceafcd  bequeathed  unto  himfelf,  and  he  doubtetk 
after  the  witnefies  fliall  be  dead,  that  the  wife  or  children 
cr  other  kindred  of  the  deceafed  will  conteft  the  validity 
xA  the  will)  he  may  cite  them  in  fpecial,  (and  all  others 
pretending  intereft  in  general,  and  fo  is  the  ufua!  prafiice^) 
to  fee  the  will  proved  by  the^witnefies;  which  being donc^ 
the  wiil  ihall  not  be  fet  aiide  afterwards  (provided  then 
hath  been  no  irregularity  in  the  procefs)  whoo  the  wit- 
neiles  are  dead,     i  Ought,  ao. 

r  Where  the  executor  is  infirm^  or  lives  at  i  greait  dif- 
tance,>it  is  ufuail  to  grant  a  commiilion  to  fome  grave 
clergy  itian  in  the  neighbourhood,  toadminifter  the  oadm 
and  perform  the  other  requiiitea  for  granting-  probate  cf 
the  will.  So  aifo  in  the  granting  of  admin iftrations*  t 
Ought,  iii^. 

•Befides  thefe  forms  of  proving  teflaments  above  reciwii 
which  are  referred  to  that  kind  of  probation  which  is  cat 
led  the  publication  of  the  teilament ;  there  is  yet  afiotkr 
form  which  is  called  the  opening.of  the  teftament,  wUfik  '. 
form  doth  refpe£t  written  or  clofed  teftameots,  in  th6 
making  whereof  the  civif  law  did  require  tbat-  tbfc  wi^ 
nefles  fliould  put  to  their  feals :  and  after  the  death  of  im 
teilator,  at  the  opening  of  the  written,  or  clofed  teftameni^ 
the  Uxu^  law  did  alfo  require  that  the  (iime  wilndiii»  ihooU 
be  called  by  the  magiilrate  to  acknowledge  their  feabf 
or  to  deny  the  fealine.  But  as  we  do  not  obfervc  %thtt 
folemnity  of  the  civil  law  in  the  fealing  of  the  ceftafacaU 
by  the  witneiTes,  no  more  do  we  obferve  thait  ibiemoi^ 
which  the  civil  law  requireth  in  opening  of  teihmcoli 
fealed  ;  unlefs  this  may  feem  to  have  fome  refemblanbe 
■  with  this  third  form  about  the  opening  of  the  tefiaaicniff 
which  is  enabled  by  the  ftatutc  of  the  21  //•  8«  €.  c.  which 

ftid), 
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(tlA,  Alt  the  bijbdp^  ordinary  j  w  other  per  fin  having  authe* 
ritf  U  take  trehate  efteftamenUy  Jhaltupon  the  delivery  of  the 
fealandjignofthe  teftator^  caufi  the  fame  fial  to  he  defaced^  and 
thereupon  incontinent  redtUver  the  fame  ftal  unto  the  executor 
«r  exeattorif'' without  claim  or  challenge  thereunto  to  be  mack* 

,    f.  5.    Swin.  450. 

Dr.  Swinburne  fays,  if  a  teftament  be  made  in  writin^^ 
ind  afterwards  be  loft  by  fome  cafualty ;  yet  if  there  be 
two  witneffes  [that  is,  in  the  cafe  of  goods  and  chattels] 
which  did  fee  and  read  the  teftament  written,  and  do  re* 
oember  thef- contents  thereof^  thefe  two  witnefles  fo  de. 
pofing  of  the  tenor  of  the  will,  are  fufEcient  for  the  proof 
diereof  in  form  of  law  ;  fo  that  they  be  otherwtfe  as  well 

1  in  refpeft  of  their  fkill  as  of  their  integrity,  greater  than 
ill  exception,  and  fpecially  fome  other  likelihoods  con- 
curring  therewithal  to  make  their  teftimony  more  credible. 

&RDI.  450* 

If  an  executor  proves  a  will  of  a  perfonal  eftate,  where-^ 
in  one  of  the  legacies  is  forged,  the  executor  in  fuch  cafe 
bth  no  remedy  in  equity  ;  but  ought  to  have  proved  the 
•  win,  with  fpecial  refervation  to  that  legacy.  Plume  and 
Beab.  I  Pcere  W.  388.  2  Vcrn.  8.  1 7.  In  which  cafe, 
tAe  forgeries  are  to  be  decreed  againft  in  the  ecclefiaftical 
coort,  and  the  will  engrofled  without  them,  and  fo  an- 
aexed  to  the  probate. 

I«.  By  a  conftitution  of  archbifhop  Stratford:  After  the  Execut*r*i  ot<k 
Ufimngnt  Jhall  he  proved  according  to  cufiom  before  the  ordinary  \  «•  '««<*«*  ■  3«t 
dr  execution  or  admlnijiration  of  any  goods  Jhall  not  be  com--  •**®'"'^ 
watted^  but  to  fuch  as  Jhall  faithfully  promife^  to  render  ajufi 
memmt  of  their  adminijlration^  vshen  they  Jhall  be  thereunto 
dth  reateired  by  the  ordinary^     Lind.  177. 
•  ihtu  faithfully  promife]   And  that  by  oath,  faith  Lind - 
modi  which  may  be  before  the  adminiftration'.  Lind,  177. 
And  Swinburne  fays,  in  what  manner  foever  the  tefta. 
mat  be  proved,  the  executor  before  he  be  admitted  by 
ttpOTdinary  to  execute,  and  before  he  have  the  will  un- 
llrUefeal  of  the  ordinary,  is  topromife  by  virtue  of  his 
^Mk^to  nnake  a  true  account  when  he  fhail  be  thereunto 
bfrfally  called  by  the  ordinary.     Swin.  451. 

Bt  the  ancieiit  canon  law,  a  pro£tor  having  a  fpecial 
Wf^sff  might  make  oath  inftead  of  the  executor  or  admi- 
'iimior,  and  fwear  upon  the  foul  of  his  client ;  but  now 
Agttu^  132,  it  is  ordained,  ihit  forafmuch  as  in  'he  pro* 
'  mte'l^  fe/laments  gndfuitsfor  adminiflration  of  the  goods  of 
fitfins  efying  intejlate^  the  eath  ufually  taken  by  pro6lors  of 

courts 
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idUiis  in  antmam  canftituentis  isfsmti  u  ir  we§af^mmt 
tbiriffin  from  bmaftrtb  eoifj  ixieuimr  mr  fuit&r  ftr  ^dah 
Migration  Jhall  pirfinalfy  npair  U  tbijiufgg  m  ibti  hAJf  m 
hii  furrogati^  mid  in  bis  turn  perfin  (ini  mi  if  prs00r)  Ub 
tbi  $atb  accufiomti  in  ibifg  cafis.    Bnt  if  fy  rntfrn  rf  fitk^ 
tufs  or  age  or  any  otborjufl  lit  or  impidtmnUf  bo  bimiM  ' 
n  make  bis  perjjmal  appearance  befere  tbi  juigi  |  if  JbtR  he 
lawful  for  ibe  judge  ( there  being  faitb  firft  mib  If  m  enHUt 
per/on f  aftbe  truth  of  his  fajd  hindrance  or  impidmem)  lo 
grant  a  commijfion  tofome  grave  ecclejiaftical  perfin^  Mag  \ 
mar  the  party  aforejaid^  whereby  be  Jball  giva  power  ad  \ 
etutbority  to  the  fmd  ecclefiqftical  perfon^  in  Ins /lead  It  flv-  i 
m/ler  the  accuftomed  oath  above  mentioned  to  the  exeemter  or  ' 
Jniter  for  fucb  adminiftration^  requiring  bisfaid  fnbJHtdbit  : 
that  by  a  faithful  and  trufty  meffenger  be  certify  the  fend  pip 
truly  and  faithfully  what  be  bath  done  tberein* 

Which  oath,  to  be  adminiftered  Co  the  executor,  if  nfin  ; 
ally  in  this  form :  **  You  (ball  fwear,  th^t  you  bdiM 
«^  this  to  be  the  true  laft  will  and  teftament  of  /  J*  . 
<*  deceafed  ;  that  you  will  pay  all  the  debts  and  kgacki 
<^  of  the  deceafed,  as  far  as  the  goods  (hall  extend,  woi 
*'  the  law  (hall  bind  you ;  and  that  vou  will  exhibit  a 
*'  true,  full,  and  perfed  inventory,  ot  all  and  every  tke 
cc  goods,  rights,  and  credits  of  the  deceafed,  together 
**  with  a  jult  and  true  account,  into  the  regiftry  of  the 

"  court  of when  you  (hall  be  lawfully  called 

**  thereunto.     So  help  you  God." 
Bondtotbelikt       I9«  By  ^^^  ^^^^  conftitution  of  arcbbi(hop  Stratford; 
f  oipofc,  e/ier  tbe  teftament  Jhall  be  proved  according  to  cujlom  before  At 

ordinary^  the  execution  or  adminiftration  ojf  any  goods  Jball  nM 
be  committed  but  to  fuch  as  are  able  and  if  need  be  fiallgt^t 
fufficient  fecurity^  to  render  a  jujl  account  of  their  eubnimftra^ 
tiony  when  they  Jhall  be  thereunto  duly  required  by  the  ordmarf* 
Lind.  177. 

And  Lindwood  hereupon  obfcrveth,  that  it  feemeib 
hereby  that  the. ordinary  may  remove  the  executor  ap* 
pointed  by  the  teftator,  from  the  adminiftration,  cfpe* 
cially  where  there  is  juft  caufe,  as  where  he  cannot  give 
fecurity  for  a  due  account.     Lind.  177. 

And  Swinburne  fays,  the  executor  (if  it  be  bebofcfol] 
ihall  enter  into  bond,  to  make  a  true  account  wbea  h^ 
(hall  be  thereunto  lawfully  called  by  the  ordinary.    &vri< 

451- 

But  in  the  cafe  of  the  King  and  Sir  Richard  Raines  M 

10  IV.  A  mandamus  was  ditcded  to  Sir  Richard  Raitf 

t 
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to  oomnand  him  to  grant  probate  of  the  will  of  Edith 
^Pinfold  to  one  Richard  Watts,  who  was  made  exeeutor 
of  it.     Sir  Richard  Raines  makes  return  to  it,  and  td- 
nits,  that  Edith  Pinfold  made  her  will,  and  Watts  eir* 
ecmor  of  it;  bpt  fa^  further,  that  it  clearly^and  judi- 
'daily  was  provetd  and  appeareth  to  him,  that  Watts  ic 
worth  nothing,  but  abfconds  for  debt ;  and  therefore  that 
it  is  lawful  to  him  to  defer  the  granting  of  the  probate^ 
until  Watts  find  fufEcient  fecurity  to  perform  the  intent 
of  the  will.      And  it  was  argued  bv  Sir  Bartholomew 
Shower,  Mr.  Montague,  and  Dr.  Waller  the  king*s  advo* 
cate  general  (a  civilian),  that  this  return  was  good,  and 
that  a  peremptory  mandamus  ought  not  to  be  granted. 
And  Dr.  Waller  faid,  that  in  fad  the  cafe  was  thus: 
Edith  Pinfold  made  her  will,  and  Richard  Watts  her  ne- 
phew her  executor,  and  devifed  to  him  100 1,  for  a  legacjr, 
aad  fome  cattle ;  (he  devifed  alfo  to  Baines  her  brother 
cool.,  and  the  refidue  of  her  perfonal  eflate  to  the  (on  of 
Baines :  the  will  was  brought  by  Baines  to  the  preroga* 
fife  court  to  be  proved ;  and  it  was  oppofed  by  one  Hunt- 
ley*  but  the  caufe  was  not  promoted  at  all  by  Watts; 
(emence^pafled  in  the  prerogative  court  for  Baines ;  upon 
which  Huntley  appealed  to  the  delegates,  and  the  fen- 
teooe  there  was  confirmed ;  whereupon  the  will  was  re-  / 

turned  into  the  prerogative  court,  and  then  Watts  clahned 
probate:  but  upon  examination  it  appeared  to  the  judgSt 
that  he  was  an  infolvent  and  neceffitous  man,  and  had  re- 
ceived his  legacy,  and  therefore  the  judge  reqvired  cau* 
tion ;  upon  which  Watts  obtained  this  mandamos,  and  to 
it  the  judge  made  this  return,  which  (by  Dr.  Waller)  is 
good  :  For  if  there  is  any  default  in  the  judge  is  the  ad- 
miniilration  of  bis  ofRce,  it  is  a  proper  (ubjeA  for  an  ap- 
peal ;    for  this   will,  being  of  chattels,  is  altogether  of 
ecclefiafiical  cognizance;   and  therefore  as  the  fpiritual 
judge  (hall  determine  concerning  the  validity  of  the  willt 
lb  he  ought  to  make  a  judgment,  whether  he  ought  to 
grant  probate  of  it  or  adminiftratton,  or  if  the  executor-* 
Slip  be  conditional,  as  ic  may  be,  whether  the  condition 
be  performed,  or  the  like  :  in  all  which  cafes,  if  he  makea 
a  faMe  judgment,  the  proper  remedy  is  by  appeal,  and  not 
to  come  in  this  manner  for  remedy  to  the  king's  bench. 
He  argued  further,  that  the  judge  hath  done  nothing  in  . 
this  cafe  but  what  he  ought  to  do ;  for  in  fuch  cafes  ha 
may  properly  require  caution.     In  the  time  of  the  heathen 
emperors,  the  teftaments  were  repofed  in  the  colleges  of 
\kc^ntiji(es  -,  and  from  the  time  that  the  emperors  became 

9  chriftiaoy 
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chriftian,  the  bifliops  were  ititrufted  with  them.     Now 
the  civil  law  was,  that  fecurity  (hould  not  be  demanded  df 
hmridi^  which  at  that  time  included  what  we  now  call  ex- 
ecutor, unleft  he  was  infolvent ;  and  then  it  was  lawful 
to  demand  caution  or  fecurity.     But  after  this,  the  canon 
law  followed  :  and  then  they  made  ufe  of  the  word  exe- 
cutor, which  was  before  included  in  the  word  heir :  and 
of  them  there  are  three  forts;  fir  ft,  ligitimus^  to  wit,  the 
ordinary ;    fecondly,  datus^  namely   he   whom  the  ordi« 
nary  appoints,  and  he  always  gives  fecurity;  thirdly,  ufm 
tamentarius^  who  came  inftead  of  the  heir,  which  is  be 
whom  we  call  executor  by  way  of  pre-eminence.     And 
then,  as  the  heir  before,  if  he  was  infolvent,  always  gave 
caution ;  fo  for  the  fame  reafon,  an  infolvent  executor  al« 
ways  gives  caution.     To  fay  the  truth,  there  is  a  differ- 
ence made,  when  the  teftator  knew  at  the  time  of  the 
making  hjs  will,  that  the  perfbn  whom  he  conftituted  ex- 
ecutor was  then  infolventi  and  when  the  executor  is  be- 
come infolvent  by  matter  ix  pojl  fa£l9\  but  at  what  time 
Watts  became  infolvent,  doth  not  appear  in  this  cafe| 
and  therefore  to  jufiify  the  a£ling  of  ajudge,  the  court 
will  intend,  if  it  be  material,  that  he  became  infolvent 
fmce  the  death  of  the  teftarrix,  rather  than  at  the  time  of 
the  will  made.     In  Lind,  167.  it  is  faid  that  no  religious 
perfon  (hall  be  executor,  unlefs  his  fuperior  takes  care  to 
give  caution  for  the  due  execution  of  the  will,  and  for  the 
,  lofs  that  may  happen  by  his  adminiftration  ;    and,  Lind- 

wood  giv<^s  (he  reafon  of  it,  becaufe  it  appears  that  fuch  ' 
a  perfqja  is  infolvent ;  which  proves  that  infolvent  perfons 
ought  to  give  caution.  So  Lind.  177.'' before  the  execui^ 
tor  be  admitted  by  the  ordinary  to  execute  the  will,  he 
ought  to  take  an  oath  (which  is  the  conftant  pra£tice,  and 
yet  no  mention  is  found  of  fuch  oath,  before  that  which 
thefe  conftitutions  in  Lindwood  make  of  it ;  and  yet  be* 
.  fore  the  late  (latute,  if  quakers  refufed  to  take  fuch  oatb^ 
no  probate  of  any  v/ill  u(ed  to  be  granted  to  them}---*and 
ifneed  bcy  fays  Lindwood,  he  fhall  give  fujQicient  caution^ 
To  the  fame  purpofe  Swinburne  fays,  that  the  executory 
if  it  be  behovifui,  fliall  enter  into  bond.  To  which  Sir 
Bartholomew  Shower  added,  that  if  an  executor  is  noti 
compos,  the  ordinary  is  not  bound  to  grant  probate  to 
bim  \  becaufe  he  hath  an  apparent  difability  to  execute 
the  will ;  which  ftrongly  refembles  this  prefent  cafe. 
^Ifo,  he  faid,  that  if  the  executor  refufes  to  take  the 
oath,  this  amounts  to  a  refufal  of  the  office,  and  the  or* 
dinary  may  grant  adminiftration  with  the  Will  annexed. 

Why 
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Why  then  (hall  not  the  refural  to  give  fecurity,  amount 

to  a  refufal  of  the  office  of  executor;  fince  there  is  no 

pofitive  law,  that  in  fuch  cafe  the  ordinary  fhall  admini- 

iter  an  oath,  more  than  in  this  cafe  that  he  (hall  demand 

caution  ?*  Further,  he  faid,  that  although  mandamufes  are 

granted  oftentimes  to  compel   the  grantin);  of  adminiftra- 

tion,  becaufe  they  are  founded  upon  the  a£l  of  parliament 

which  appoints  the  granting  of  adminiftrations  :  yet  one 

cannot  find  any  precedents  of  mandamus,  to  compel  the 

[    y^ig^^  8^t  the  civil  law  to  execute  their  law,  which  feems 

to  be  the  prefent  cafe. Againft  this  it  was  argued  by 

Mr.  Northey  and  Mr.  Eyre,  that  the  prerogative  court 
onnot  in  fuch  cafe  require  caution,  for  the  fame  reafons 
that  the  court  afterwards  gave  for  the  ground   of  their 

judgment,  and  therefore  unneceflary  to  be.  repeated 

And  by  Holt  chief  juftice ;  Wills  and  teRaments  are  of 
ccclefiaftical  cognizance,  not  by  force  of  the  civil  or  canoa 
laws  (for  they  bind  no  farther  here,  than  as  they  have 
been  received  here)  but  by  the  law  of  the  land.     Then 
if  the  ecclefiaftical  courts  proceed  to  enlarge  the  power  of 
the  judge,  contrary  to  that  which  the  common  law  aU 
lows,  the  king's  bench  will  prevent  all  forts  of  incroach- 
Bents.     As  if  an  executor  be  fued  ih  the  ecclefiaftical 
courts  to  make  diftribution*  he  not  being  refiduary  lega* 
lee ;  though  that  were  allowed  by  the  canon  law,  yet  the 
kiog*s  bench  would  want  a  prohibition  to  ftay  any  fuch 
fiiit;  for  all  fuits  for  diftribution  were  prohibited  by  the 
king's  bench,  until  the  ftatute  of  the  22  (sT  23  C  2.  c.  ic. 
made  them  lawful.     Dr.  Waller  has  not  quoted  any  ca- 
non law,  that  the  ordinary  in  fuch  cafe  ought  to  take  cau- 
tion; and  the  common  law  will  not  permit  him  to  exaft 
fccvrity,  for  the  infolvency  of  the  executor.     For  fup* 
pofe  in  Ibis  cafe  (as  the  fa£t  is)  the  executor  will  not 
five  fecurity,  and  yet  will  not   renounce  the  executor- 
mip}  the  ordinary  cannot  compel  him  to  give  fecurity. 
What  muft  be  done  ?  Tho'  a  refufal  of  the  oath  amounts 
4ot  refufal  of  the  office  of  executor  (becaufe  the  oath  is 
aBoved  by  the  common  law,  for  it  is  proper  to  take  a 
f  fraoiiflbry  oath,  that  he  will  execute  the  office  juftly, 
Whicb  be  is  goi.ng  to  execute)  yet  the  refufal  to  give  fc- 
aincy  will  uot  amount  to  a  refufal  of  the  office  of  exe- 
cacar:  becaufe  it  is  againft   common   right,  to  require 
cdhseral  fecurity.    1  hen  the  teftament  will  continue  in 
iMCs;  the  ordinary  cannot  grant  adminiftration  with  the 
will  innezed;  and  fo  there  will  be  a  failure  of  juftice,  no 
body  being  capable  to  fue  the  teftator's  creditors.     One 
•  Voi^lV.  S  half 
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half  of  what  one  finds  in  Lindwood  !s  not  the  law  of  tht 
land.^  And  as  to  the  cafe  of  religious  perfons,  objefied 
out  of  Lindwood,  he  faid,  that  if  a  monk  be  made  sin  ex« 
ecutor,  he  cannot  accept  the  office  without  leave  of  hit 
fuperior;  and  then  if  the  fuperior  gives  him  leave  to  be 
executor,  without  giving  other  collateral  fecurity,  tbe 
fuperior  by  his  leave  given  is  become  fecurity  ;  and  if  die 
monk  commits  a  divaflavit^  the  fuit  (ball  be  againft  tbe 
abbot  and  the  monk,  and  the  execution  will   be  of  the 

foods  of  the  houfe. — And  TurtOn  juftice  agreed  wich 
lolt  chief  juftice  in  every  thing. — But  Rokeby  juffice 
feemed  to  be  of  opinion,  that  the  grievance  in  the  pre- 
fent  cafe  would  be  properly  remedied  by  appeal.  And  he  . 
faid  that  in  the  province  of  York  fecurity  was  always 
given  upon  the  granting  of  the  probate  of  a  will,  without 
any  difpute  made  about  it.  Upon  which  a  day  was  given 
to  Dr.  Waller,  to  certify  the  king's  bench,  by  producing 
precedents,  whether  the  praflice  had  been  in  the  prero- 
gative court  to  take  caution  in  fuch  cafe.  At  which  day 
no  precedent  of  it  being  (hewn,  nor  fatisfa<9ion  theitof 
given  to  the  court,  flolt  chief  juftice,  with  the  concur- 
rence of  the  other  judges,  pronounced  the  opinion  of 
the  court,  that  a  peremptory  mandamus  ought  to  be  grant- 
ed in  this  cafe;  becaufe  the  ecclefiaftical  court  cannot 
require  caution  in  this  cafe  :  i.  For  when  a  man  is  made 
executor,  nobody  can  add  qualifications  to  him,  other 
than  thofe  which  the  teftator  has  impofed  ;  but  he  fhali 
be  who,  and  in  what  manner,  the  teftator  (hall  judge 
proper.  2.  The  executor  has  a  temporal  right  of  which 
he  is  barred  by  the  refufal  of  the  probate,  inafmuch  ai 
he  cannot  before  probate  fuc  in  Weftminfter-hall,  3. 
There  are  no  precedents  in  the  canon  law  to  warrant 
this ;  and  the  pra£tice  has  been  always  contrary.  And 
if  any  cafes  happen,  in  which  equity  may  be  requifiic^ 
there  is  another  channel  here  where  it  runs,  without 
reforting  to  the  fpiritual  court,   namely,  the  chaneery. 

And    a   peremptory    mandamus    was    granted. And 

the  reporter  fays,  Mr.  Robert  Eyre  told  him,  that  tb 
lord  chancellor  Somers  well  approved  of  this  refolutioik 
L.  Raym,  361.  {x) 

But  after  all,  this  adjudication  proceeds  upon  a  fup- 
pofition,  that  there  is  no  canon  law  which  requireth  fuch 
caution,  and  Lind wood's  authority  alone  was  not  judg^ 


(jt)    S^  C.  I  SalL  299.     Stra,  6j2* 

fufficieDt 
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ftificient  in  this  cafe.  But  the  aforefaid  conftitution  of 
archbifliop  Stratford  is  undoubtedly  a  part  of  the  canon 
hir«  which  requires,  that  they  fl>all givi  fufficiint  fecurity^  if 
mtdii*  In  the  province  of  York,  bond  hath  been  ufu- 
iDy  given.  But  perhaps  this  might  arife  from  the  cuf- 
loin  within  that  province,  which  continued  down  until 
die  fourth  year  of  king  William,  of  referving  out  of  the 
cleds  of  the  deceafed  a  rateable  part  for  the  wife  and 
children,  which  the  teftator  could  not  difpofe  of  by  will; 
and  confequently,  as  to  fo  much,  it  was  an  inteftacy,  which 
in  fome  cafes  amounted  to  one  half,  in  others  to  two  thirds, 
of  the  whole  perfonal  eftate. 

And  in  the  cafe  of  Fo/hs  and  Dominiquey  7*.  13  G.  2. 
where  the  executor  was  under  the  age  of  17  years,  the 
court  allowed  a  bond  [fordueadminillration]  given  by  the 
idminiftrator  with  the  will  annexed,  during  the  minority 
</ the  executor  to  be  good  at  common  law,  and  not  ob- 
tained by  coercion.     Str.  1137.  W  ' 

20.  All   this  being  done,  the  bi(hop's  officers  are  to  ProU^t  ntUig 
keep  the  will  original,  and  certify  the  copy  thereof  in  <*"<' 
pirchment  under  the  bi (hop's  feal  of  office ;  which  parch- 

ncnt  fo  fealed  is  called  the  will  proved.     Bacon*s  Ufi  gf 
AiL.  160. 

21.  By  the  2  £sr  3  jfn.  c.  4.  In  order  to  render  it  more  RegiOerorwtlU 
cifjf  for  the  clothiers  and  others  to  borrow  money  upon   »"  p«'nc*iaf 
hnd  fecurity  for  the  promotion  of  trade,  it  is  ena^ed,   P*"*** 

that  a  memorial  of  all  wills  and  devifes  in  writing,  where- 
by any  honours,  manors,  lands,  tenements  and  heredita- 
neots,  within  the  jytji  Riding  of  the  county  of  Tork^  may 
be  any  way  af^'ciSted  in  law  or  equity,  may  at  the  elec- 
tion of  the  party  or  parties  concerned,  be  regiftered  in 
fucb  manner  as  by  the  (aid  a<£l  is  dire<fied  :  and  ewtry  devife 
by  will  of  the  honours,  manors,  lands,  tenements  or  here* 
ditaAients,  or  any  part  thereof,  contained  in  any  memo- 
rial (o  regiflered  as  aforefaid,  that  (hall  be  made  and  pub- 
lifiied  after  the  regiftering  of  fuch  memorial,  (hall  be  ad- 
judged fraudulent  and  void  againfl;  any  fubfequent  pur- 
chafer  or  mortgagee  for  valuable  confideration  ;  unlefs  a 
nemorial  of  fuch  will  be  regiftered  as  aforefaid.     But  this 


(^)  Sec  the  King  v.  Sir  EJ-iv,  Simpfoit  3  Bur»  1463.  i  Bla* 
^if.  456.  et  jupra  10.  That  the  court  of  chancery  confiders  an 
'fecucor  as  a  trujlee,  and  if  infolvent  will  compel  him  to  give  fe- 
urity  before  he  enters  upon  the  truft,  or  appoint  a  receiver^  *vidi 
wfrot  term  and  Manner,  j;. 

S  a  not 
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Probtte  of  • 

vill  of  landfy 
aoc  Cfidcbcc. 


not  to  extend  to  copyhold  eftatei ,  oor  to  leafes  at  nc 
rent,  nor  to  any  leafe  not  exceeding  twenty^one  you 
where  pofTeffion  goeth  along  with  it/ 

By  the  5  An.  c.  i8.  there  are  fome  further  regulatm 
concerning  the  fame. 

The  flatute  of  the  6  An.  e.  35.  containeth  regnlatioi] 
to  the  like  purpofe  for  the  Eaji  Kiding  of  the  faid  count 
of  Tdrk :  Which  fame  regulations  are  alfo  extended  % 
the  ff^e/l  Ridings  in  aid  of  the  two  former  adf  • 

By  the  7  An.  c.  20.  The  like  for  the  «ountj  of  Mid 
dle/ex. 

By  the  8  G.  2.  c.  6.  The  like  for  the  N$rtb  Riding  0 
the  faid  county  of  Tork. 

And  by  the  25  G.  2.  c.  4.  Further  regulations  with  re« 
'  fped  to  the  county  of  AftddUfex. 

22.  The  probate  of  a  will,  or  a  copy  of  the  will  oai 
of  the  regifter  of  the  fpiritual  court,  are  not  to  be  allow* 
ed  as  evidence  in  the  cafe  of  lands.  Dike  and  PoMl 
L.  Raym.  744. 

H.  7  G.  2.  Morfe  againft  Roach  and  others.  In  tbi 
chancery:  Before  the  year  1718,  the  method  was  tode« 
liver  out  a  will  of  land  to  be  proved  at  trials^  or  on  coiD' 
miiHons,  upon  fecurity.  Since  thit,  the  regifters  havi 
refufed  to  deliver  out  the  wilt,  but  inlift  upon  being  paid 
for  attending  with  it ;  and  where  it  was  wanted  at  a  dif- 
tance,  their  demands  did  run  very  high.  In  this  cafe  an 
order  was  made  (upon  producing  three  precedents) that  it 
fhouid  be  delivered  cut  on  fecurity ;  it  being  a  bill 
brought  by  creditors  and  legatees,  who  were  not  likely  to 
fupprefs  it.     Str.  961. 

Nov.  23.  173S.  Frederick  and  Aynfcomhe.  A  will  was 
executed  at  Bullogne  \  and  proved  here  in  common  fomif 
and  depofited  in  the  prerogative  court  of  Canterbury.  One 
of  the  Witneffes  refided  at  Bullogne.  On  a  bill  brought 
to  perpetuate  the  teftimony  to  the  fiiid  will,  it  was  moved, 
that  the  regiller  of  the  prerogative  court,  or  the  record 
keeper,  might  be  ordered  to  deliver  out  to  the  defendaot 
the  original  will,  en  his  giving  a  reafonable  fecurity  to 
return  the  fame^  after  the  examination  of  the  witnefs  it 
Bullo;^ne.  And  it  was  cliie<fled  by  the  lord  chancellor 
Hardwicke,  that  the  defendant  (hould  be  at  liberty  Vf^ 
take  out  a  commifTun  to  examine  his  witncfN  at  Bullogne ^ 
and  it  appearing  that  the  defendant  was  the  only  devifce 
who  could  claim  any  real  edate  under  the  will,  he  order* 
ed  the  will  to  be  delivered  out  by  the  proper  officer  to  a 
perfon  to  be  named  by  the  defendant,  on  his  giving  fc* 

9  curitf 
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curity  to  be  approved  of  by  the  prerogative  court,  to  re* 
tarn  the  will  in  three  months.  He  faid,  if  the  defend- 
ant had  not  been  the  fole  devifee  of  the  real  eftate,  but 
there  had  been  other  perfons  under  the  will  interefted  in 
it,  and  they  had  refufed  their  confent,  he  would  not 
have  made  this  order ;  becaufe  the  taking  a  will  out  of 
the  kingdom  is  different  from  ;my  former  cafes,  they  hav- 
ing gone  no  further  than  ordering  them  to  different  parts 
of  England,     i  JtJtynSy6ij. 

23-  The  feal  of  the  ecclefiaftical  court  (as  to  goods  Probareofawia 
uid  chattels)  doth  authenticate  the  will,  and  is  not  to  be  ^l^'^**^^ 
contradided ;  becaufe,  as  there  is  no  way  in  the  tempo-  ^r^cTideaccT 
III  courts  to  prove  the  will  relating  to  chattels,  it  muft 
go  GO  in  the  fpiritual  court,  and  the  determination  muft 
there  be  final  (%),     For  the  temporal  court  cannot  make  a 
jm^ment   concerning  the  will,  contrary  to   what   was 
fliade  in  the  eccleliaftical  court ;  and  therefore  if  a  pro- 
kite  is  fhewn  under  the  feal  of  the  ordinary,  they  cannot 
give  in  evidence  that  the  will  was  forged,  or  that  another    , 
pcrfon  was  executor ;    but  they  may   gi?e  in  evidence, 
that  the  feat  was  forged,  or  that  there  were  bona  notai« 
Uia,1>ecaufe  it  is  not  in  contradit^ion  to  the  real  feal  of 
the  courts,  but  it  admits  the  feal,  and  avoids  it.     And 
iooe  the  eccleiiafiical  court  hath  now  the  probate  of  wills 
fccded  by  cuftom,  the  temporal   court   cannot  prohibit 
Aem  in  their  inquiries  whether  the  teftator  was  compos 


(x)  During  the  exillerce  of  a  probate,  which  is  a  judicial  a^ 

if  ikc  ccclefisdlical  court,  the  courrs  of  common  law  cannot  ad* 

■it  evidence  to  impeach  ic»  having  no  jurifdidtion  upon^the  fub« 

jA;  and  therefore  though  the  will  be  forged,  and  the  probate 

,  llcrvards  revoked  by  the  court  that  granted  it,  payment  of 

mto  the  executor,  while  the  piobate  was  unimpea^hed, 
(charge  the  debtor,  he  being  bound  by  the  judicial  a£l  of 
a^Mrt  baving  competent  authority.      y/IIan  v.  DunJas^  3  T* 
'I^L  la^.     But  the  jurildidlion  of  the  ecclefiailical  court  com« 
■HKtt  only  open  the  death  of  the  teftator,  and  therefore  if  a 
.Mnte  of  a  forged  will  be  procured  during  the  lifetime  of  the 
-uppolcd  teftator,  it  is  a  mere  nullity,  and  need  not  be  revoked, 
nigb  the  perfon  forging  it  may  be  indidled  for  forgery.     8ee 
tt^K^Mcafe  in  Loach's  Cr^zvn  Laiv,  and  St,  7r.  Duch.  ofKingficn^i 
■i^    Ao  anomalous  cafe  however  exifts  on  this  fubjcA,  vis. 
^  tm^^efy.Po'wtl^/upra'j'i  where  the  will  appearing  tobavebeen 
'\  k^fAt  and  the  probate  to  have  been  obtained  by  a  fraud  on  the 
I  Ibndff  in  procuring  his  confent  to  it.  Lord  Hardwicke,  C. 
I  irareed  that  the  defendant  (hv- uld  confent  to  a  revocation. 

b  3  mentis 
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mentis  or  not,  or  whether  the  will  be  revoked  or  not,  be 
*  caufe  that  is  neceflarj  for  autbenticiting  the  will.     Sh 

671,  672. 

And  by  Holt  chief  jufiicc  ;  the  judge  of  the  fpiritua 
court  is  the  only  proper  judge  to  determine  the  validit 
of  wills  for  things  perfonal,  and  therefore  the  probate  i 
undeniable  evidence  to  a  jury  ;  and  he  faid^  he  rememberei 
a  cafe  in  the  time  of  lord  chief  juftice  Kelyng,  where  ai 
executor  brought  an  a£lion,  and  at  the  trial  produced  tb 
probate,  and  the  defendant's  counfel  offered  to  prove,  iha 
the  fuppofed  teftator  died  inteftate;  but  Kelyng  chic 
juftice  told  them,  that  che  probate  was  evidence  uncoo- 
trovenible;  and  with  him  concurred  the  other  judgef; 
and  fo  it  hath  been  always  held  fince.     L.  Raym.  262. 

But  yet  it  is  held  that  if  the  probate  of  wills  and  grant- 
ing adminiftrations  be  traverfed  or  denied  in  the  king!i 
courts,  and  ilTue  joined,  that  the  oidinary  did  not  cco- 
init  adminiftration  to  fuch  a  one,  or  that  the  leftament  ii 
not  proved  before  the  ordinary,  or  that  he  whofe'wiil  ii 
proved  before  the  ordinary  died  tnteftaie,  or  that  be  d 
whofe  goods  adminiftration  is  granted  as  of  one  intefian 
made  a  will ;  in  thefe  and  the  like  cafes  it  is  held,  that 
certificate  (hall  not  be  made  by  the  ordinary,  but  that  it 
fliall  be  tried  by  jury :  and  the  reafon  given  for  it  is,  that 
probate  of  wills  and  granting  adminiAration  orTginally 
did  not  belong  to  the  eccleiiaftical  cognizance,  but  were 
given  to  them  of  later  titres  *,  and  that  the.crbre  nothing 
but  the  probate  and  granting  adminiftration,  which  were 
gi\en  to  them,  doth  appertain  to  their  juritdidion  ;  but 
the  trial  thereof  is  not  given  to  them,  but  is  left  to  the 
trial  of  the  common  law.     Gihf  468.  9  Co.  40. 

But  before  this  time  (in  the  31  EL)  in  cafe  of  refulil 
or  no  refufal,  hew  it  fhould  be  tried  ;  this  diftimSion  was 
laid  down  :  where  the  ifi'ue  is,  wneiher  the  executor  did 
rtfufe  before  fuch  a  day,  or  after,  there  the  trial  (hall  be 
by  jury;  contrary,  where  the  iflue  is  upon  rcfufal  gene« 
rally,  bccaufe  the  refufal  is  before  the  ordinary  as  a  judge. 
And  the  cafe  then  before  the  court  being  this,  ^^  That 
**  the  biihcp  certified  that  he  did  not  refufe,  whereas  io 
*^  truth  he  had  refufed  before  the  commifTary  :"  the  court 
held,  that  they  could  not  write  to  the  commiifary,  fince 
the  bifhcp  and  not  he  was  the  cfHcer  ur.to  the  court  to 
that  purpofe,  and  that  the  party  could  net  aver  againft 
the  certificate  of  the  bifhcp  any  more  than  againft  the 
return  of  the  (heriffs«    Gihf  468. 

M.  8  G. 
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M.  8  G.  The  King  againft  Vincent  zni  others.  IndiA- 
ment  Tor  forging  a  will  relating  to  a  perfonal  eftate;  and 
on  the  trial  a  forgery  was  proved  :  but  the  defendant's  pro- 
ducing a  probate,  that  was  held  to  be  conclufive  evi- 
dence in  fupport  of  the  will.     &r.  481. 

T.  12  G.  The  King  and  Rhodes.^  The  defendant  exhi- 
bited a  will  in  do£tors  commons  as  executor,  and  demand* 
ed  piobate.  After  a  long  conteft  there,  it  was  determin- 
ed in  favour  of  the  will ;  and  upon  appeal  to  the  dele- 
gates, the  fentence  was  confiilned.  Afterwards  the 
panics  who  had  been  concerned  in  cooking  up  the  will 
fidlout  amongft  themfelves  about  thedivifion  of  the  efiate; 
and  thereupon  it  came  out,  that  the  will  was  forged ;  and 
upon  full  affidavits  of  the  forgery,  a  commiffion  of  re- 
view (which  it  wus  agreed  was  the  only  method  to  bring 
the  matter  over  again)  was  granted  by  the  lords  juftices  ; 
and  an  indictment  was  alfo  found  for  the  forgery,  and 
ftood  ready  for  trial  in  the  king's  bench.  Upon  motion 
{or  a  habeas  corpus  ad  teftijicandum^  Raymond  chief  juftice^ 
declared,  that  he  would  not  try  the  caufe.  For  there  be- 
ing yet  a  fentence  fubfiding  in  favour  of  the  will,  and  the 
validity  of  that  being  now  put  under  a  proper  examina* 
tioQ;  he  did  not  think  it  fitting  to  determine  the  property 
by  an  indi£tment,  which  would  come  on  more  properly 
lAer  the  fentence  was  reverfed.     5/r.  703.  {a) 

In  the  cafe  of  St.  Leger  and  Adams  ;  Holt  chief  juftice 
fiid,  Without  doubt  the  regifler's  book  in  the  fpiritual 
CXMrt  is  good  evidence  to  prove  that  there  was  a  will,  al- 
though it  be  lo(}.     L,  Raym.  7JI. 

And  in  the  cafe  of  Shepherd  and  Shorthofe^  H.  7  <?, 
Where  the  probate  is  loft,  an  exemplification  of  it  from 
Ae  ad  of  the  fpiritual  court  hath  been  allowed  as  evi- 
dence of  the  will  being  proved.  5/r.  412. 
■  H.  8  /^.  Hoe  and  Nelthorpe.  It  was  held  by  Holt  chief 
Jifiiccy  that  the  copy  of  the  probate  of  a  will  is  good  evi- 
dence, where  the  will  itfelf  is  of  chattels,  for  there  the 
icobate  is  an  original  taken  by  authority,  and  of  a  pub- 
.ick  nature ;  otherwife,  where  the  will  is  of  things  in  the 


(c)  In  Goodrick*s  cafe  at  the  O.  B.  in  178|,  ic  was  theopinioa 
t(  die  judges  that  the  trial  for  forgery  ihould  be  poftponed  till 
Ae  ccc!efiaftical  court  had  determined  upon  the  validity  of  the 
l^obite  cited  in  3  T.  Rep,  1 26.  See  alfo  Gilb.  Eq,  Caf.  lOT,  208; 
iWv.  163. 

S  4  f^t/f 
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realty,  becaufe  in  Aicb  cafe  the  eccleiiaftical  coarts  faife 
no  authority  to  take  probates,  therefore  fuch  probate  ii 
but  a  copy,  and  a  copy  of  it  is  no  more  ihan.the  copy  of 
a  copy.    3^tf/if.  154. 

By  the  flatute  of  the  4  An.  c.  16.  intitled.  An  a£l  fisr 
the  amendment  of  the  law,  and  the  better  advancement  of 
juftice.  Ho  advantagi  or  exception  Jhall  be  ierken  oforfwrtii 
default  cfcUedging  the  bringing  into  court  letters  teftanuntmjx 
tut  the  court  JhaU  ■.  ive  judgment  according  to  the  very  right  ^ 


the  ccufe^  ^vithout  regarding  any  fitch  imperfeliisns  onaf^em 
anddefeSf^  or  any  other  matter  oflihi  nature^  except  the  fame 
Jhall  hefpecially  and  particularly  fet  doxim  andfiewnfor  coup 


rf  demurrer. 
ret  for  probate.       24..  By  the  3 1  Ed.  3.  ft.  I.  c.  4.  Whereat  the  mini/fers 

of  hijhops  and  ether  ordinaries  of  holy  churchy  take  ^f  the  fetfU 
grievous  and  outragicus  fine^  for  the  probate  of  teJJamenU  and 
for  the  malting  of  acquittances  thereof  \  the  king  bath  charged 
the  crchhijhop  of  Canterbury  and  the  other  hi/hops^  tbetlhef 
caufe  the  fame  to  be  amended  \  arJL  if  they  do  not^  it  is  accord' 
id^  that  the  king  jball  caufe  to  be  inquired  by  his  jmflices «/ 
fuch  ofpreffxonsy  end  extortions^  to  hear  them  and  determt 
themy  as  weHat  the  hinges  fuit^  as  at  the  fuit  of  tbtparty^  U 
in  old  time  Lath  teen  ufed. 

By  a  Cimiliiuiion  of  archbifliop  Mepham  ;  For  the  inf* 
nuaticn  of  the  te 'lament  sf  a  p  or  perfsn^  the  inventory  cftiAofe 
goods  Jkati  nst  exceed  i  cos.  ncthtng  Jhall  be  demanded.  Lind* 

170. 

And  by  a  conftitution  of  archbifhop  Stratford  :  Tf'i  w- 
dain^  thut  for  the  prcbation^  or  approhatizr,^  or  infinuatiin  if 
cry  tefismenti  vi^hatfotver^  nothing  at  all  JbaU  be  taken  by  the 
hjh:^s  :r  ::hir  ordinaries  :  tut  tue  permit  6d.  and  no  more  t» 
bf  tai/n  by  clerks  uniting  fuch  infir.uatisnsn  fr  their  labour  - 
But  i^the  invert  :r\  cfth*  /55-i  cf  cry  perfr.  deceafed  do  esc* 
^  ceci  the  jut:  r/"  ^cy.  in  the  csmfututizn^  and  dj  not  extend  t§ 
ICC  J.  >  the  t:jicfs^  ^r  rj'.K^rieSt  c^  perfons  deputed  by  tbem^ 
a^d  iiudliing  the  ccccitntSy  cr  ether  minijlers  aTiiiing  them  in 
the  aziiiiivg  cf  'uch  ccccwnn.  y  ?// nst  tiiie  fsr  ve  account^ and 
dsirg  -.7  t^i'''gs  czKcerr.ir,^  the  /-.'r/,  ad  lettsrs  :f  acquiitana^ 
or  ::bers  Ifttf^:  tto^.'-'-.-^Yr,  :i!:z'e  i2.V.  /f.-ri  if  the  inven* 
t:r:i'S  czrljli  te  fur:  :f  lOZS,  :r  rr:*.',  j'Jd  Itfs  than  20l.  I 
thn  Jhsl-  r::  :jc.'  eihve  31.  S-*  if  t'^rr  certain  the  fum  of 
2C*.  .-•"  /".'•":■,  jfj  ,sfi  :K:n  cc/.;  trn  r^L'  nzt  tske  ahifue  51. 
If  tcz-y  ccntJi'iK  the  iun  :^  6Ci'.  9^  tipnu^js^  a^d  ^fs  than 
ir:"*'.,  ihe-  -.*j;V  £^;v  zs.  and  Ki^m^re.  If  they  contain  the 
item  cf  ICC*,  sr  mere*  skj  •-''}  than  15c/* ;  thft/haii  not  take 

astvt 
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• 

0t0Vi  tOf.     Jfid  fo  for-ivery  50/.  further ^  they  Jhall  tah^ 
hifidisibifaidfumof20s.thefumofios.andTiomori.    But 
we  permtt  the  derks^  for  every  Utter  of  acquittance  which 
they  fi>alt  write  in  this  behalf,  to  take  bd.  above  the  premifes 
fir  their  labour.     And  if  any  Perfon  in  any  the  cafes  afore faid 
fh  ^U  take  above  the  fum  before  ordained^  in  mon^y  or  other 
iffings ;  be  ftmll  pay  double  within  a  month  to  the  fabrick  of  the 
ca  bedral  church.  And  bijhops  negie&ing  to  pay  the  fame  within 
the  time  limited^  Jhall  be  prohibited  ab  in^refiu  (jcrlelise  ;  and 
the  ether  inferics  negleHing  the  fame  as  a  fore  faid.  Jhall  be  fuf^ 
fe'ided^b  officio  et  bcn.'Hciu^  until  the,  Jhall  pay  the  fame. 
Probation']  That  if,  taking  the  proofs.     Lind*  i8i. 
Approbation^  That  is,  che  decree  for  the  validity  of  the 
teftamcnt.     JL/W.  181. 

Injinuation']  That  is,  publication  thereof  aoiongft  the 
a£b  of  the  judge.     Lind,  181. 

De  exceed  the  fum  of  ^os*  in  the  computation]  Lind^vood 

feems  to  refent  this  condicuticn,  as  arbitrary  and  unrea- 

fimable ;  and  obferves,  that  the  officers  of  the  court  were 

kft  at  liberty  to  demand  what  they  would,  when  the  in- 

Yentory  was  under  30s.     Lind-  i8i* 

J      For  their  labour]  But  if  it  fhail  happen  that  witneflei 

t  tre  to  be  examin^,  and  their  dcpofitions  to  be  taken  in 

writing;  it  feemeth  that  for  this  they  (hall  be  rewarded 

befides,  according  to  the  quantity  of  their  labour.     And 

Aefame  is  to  be  underftood,  if  the  teftament  be  long  in 

vritiog  ;  and  it  be  to  be  regiftred,  that  then  the  regifter 

'  &aU  receive  a  reafonable  fatisfaAion.     Lind.  181. 

By  the  21  H.  8.  c.  5.  it  is  enadet!,  that  Nothing  Jhall 
he  demanded  received  nor  taken^  by  any  hijbop  ordinary  arch' 
itacM  chancellor  commijfary  official  or  any  other  perfon  or  per  fens 
vhe  Jhall  have  power  to  take  or  receive  probation  injinuation  or 
epfrobation  of  tejlament  or  tfJiamentSy  by  himfelfor  themfelveSy 
mrby  his  er  their  regijlersjcribes  praifers  Jummoners  appara^^ 
tmerby  any  other  of  their  minijlersyfor  the  probation  injinu'^ 
''m  and  approbation  of  any  tejlament  or  tejlaments,  or  for 
king  fealingy  praijing,  regifiringy  fincs^  making  of  inven^ 
r,  and  giving  acquittances^  or  for  any  other  caufe  con* 
tbefamey  where  the  goods  of  the  tejlator  or  perfon  fo 
4fny  de  net  amount  clearly  over  and  above  the  value  of  1  cox. 
UtM  only  to  tbefcribe  to  have  for  writing  of  the  probate  6d. 
ni  fir  the  commijjion  of  adminijl ration  of  the  goods  of  any 
esmdj/ing  intefiate  not  being  above  the  like  value  of  IQOS. 
cfav,  bd',  and  that  nevertheUfs  the  bijhop  ordinary  or  other 
pffm  having  power  to  take  the  probation  or  approbation  oftefi 
refufe  not  to  appYeve  anyfuch  tejlament^  being  lawfully 

tendtrsd 
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Onitni  er  offered  to  them  to  be  proved  or  approved^  fo  that 
fuch  teflament  he  exhibited  to  him  or  them  in  writings  with 
wax  thereunto  affixed  ready  to  he  fealed^  and  that  the  fami 
teflament  he  lawfully  proved  he  fore  the  fame  ordinary  C  before 
thefealing)  to  he  true  whole  and  the  lafl  tefiament  of  thejame 
tefiatorj  in  fuch  form  as  hath  been  commonly  accuftomed  in  that 
•  behalf,     f.  2. 

And  when  the  goods  of  the  te/iator  do  amount  over  and  above 
the  clear  value  of  i  oox.  and  do  not  ex  eed  the  fum  of  \oU\ 
that  then  they /hall  not  for  theprob  tion  injinuation  andappro* 
bation  of  any  tejiament  or  tcjiaments^  or  for  the  regifirtngyfeaU 
ing^  writings  ptaifing^  making  of  inventories^  giving  of  aC" 
quittances^  finis^  or  any  other  thing  concerning  the  fame^  take 
or  caufe  to  be  taken  of  any  per/on  but  only  y.  td.  and  not 
above  ;  whereof  to  be  to  the  hi/hop  or  ordinary  or  other  per* 
fon  having  power  to  take  the  probation  or  approbation  of  fmch 
te'' amenta  for  him  and  his  mini/lers  75.  td  and  not  above \ 
and  1 2d  reftdue  of  the  f aid  y.  hd^  to  be  to  the  fcribefor  r/- 
giftring  the  fame.  And  where  the  goods  of  the  teflator^  orperfw 
fo  dyingy  do  amount  above  the  clear  value  of  ^cL  ;  that  then 
they  Jhall  net  take  for  the  probation  infmuatton  and  approbation 
of  any  teflament  or  tejlaments^  or  for  the  rcgiflring^  fo^^Ht 
writing y  praifngf  making  of  inventories y  fines^  gi'oing  ofac* 
quittances^  or  any  thing  concerning  the  fame  probate  of  a  tefiu* 
ment^  but  only  5J.   and  not  above  5  whereof  to  be  to  thefeii 
bijhop  ordinary  or  other  perfon  having  power  ta  take  the  pn- 
bation  of  fuch  teflqmenty  for  him  and  his  mini  tiers  2f .  bd»  end 
not  above ;  and  7.5.  bd.  reftdue  of  the  f aid  55.  to  be  tothefcriht 
for  regiflring  the  fame ;  or  elfe  the  jame  f crib e  to  be  at  bis  /?- 
herty  to  refufe  the  2^  bd.  and  to  have  for  writing  of  every  ten 
lines  of  the  fame  teflament ^  whereof  every  line  to  contain  ttn 
inches^  one  penny,     f.  3. 

And  that  dery  fuch  bijhop  or  ordinary .^  or  other  perfon  bifh 
ing  power  to  take  probation  of  tcftaments  as  aforefaid^  their  rt* 
gi/lers  fcrikcs  and  minifiers.^  jhall  approve  inflnuate  feat anirt* 
gijhr  from  time  to  time  thefaid  teflament^  and  deliver  the ffM 
Jealcd  with  the  feal  of  their  office^  to  the  executor  or  exeeuttirt 
named  in  auy  Juch  tefiaments^  for  the  faid  fum  or  fums  abovt- 
fold,  and  in  manner  andfcrw  as  is  above  rehearfed^  with  an* 
vcnient  fpced^  without  any  frujlratory  delay*     1.  3. 

And  if  any  perfon  Jhall  require  a  copy  of  the  faid  teflameA 

fo  proved^  cr  of  thefaid  ihventories  fo  made  \  that  then  tht 

faid  Of  di  nary  or  other  perfons  having  authority  to  take  probate 

of  tejlamcnts  or  their  mintflcrs  ^  Jhall  from  time  to  time  witbetth 

venientfpeedy  tuithout  any  fru/lratory  delay ^  deliver  er  caufe  t§ 

be  delivered  a  true  copy  or  copies  of  the  fame  ^  to  the  fitidferfetu 

J3  fi 
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JidaiuniMng  the /ami ;  taking  for  tbg  fearch  and  for  the  makr 
mgoftbi  copy  oj  either  of  the /aid  tefiament  or  inventory  ^  hut 
oily  fueh  fee  as  ts  before  rehear/id  for  the  regijlering  of  thefaid 
tf/lament'f  or  elfe  thefcribe  or  regifter  to  be  at  his  eleSlion  and 
Ukrty^  to  have  for  every  ten  lines  thereof^  being  of  the  propor^- 
tien  before  rehearfed^  one  penny,     f.  5. 

Prmdedy  that  where  any  perfon  or  perfons  having  power  to 
Udu  probate  of  tefiaments^  have  ufed  to  take  lefs  fums  of  money 
ikm  is  abovefaidy  for  the  probation  of  teftaments  or  commif^ 
fmi  ef  admtnijlrations^  or  other  caufe  concerning  the  fame  % 
\kiy  Jhall  take  and  receive  the  fame  as  before  this  a£l  they  havt 
ufed  tc  take,  and  not  abo  ue.     f.  6. 

•  And  every  bijhop  ordinary  archdeacon  chancellor  commijfary 
^cial  and  other  perfon  having  authority  to  take  probate  oftef 
UmuntSy  their  regifiers  fcribes  prat  fen  fummoners  apparators 
pii  all  other  their  mintfters  whatfoever  they  be^  that  Jhall  do  or 
attempt  or  caufe  to  be  done  or  attempted  againfl  this  aSf  in  any 
iUngf  fiall forfeit  for  every  timefo  offending  to  the  party  griev  - 
iiin  that  behalf  fo  much  money  as  any  juch  perfon  abovefaid 
fbedltetke  contrary  to  this  prefent  a£l  j  and  over  that  Jhall  for^ 
fA  xoL  whereof  one  moiety  Jhall  be  to  the  king^  and  the  other 
miety  to  the  party  grieved  that  Jhall  fue  for  the  fame  in  any  of 
Ao  Ung^s  courts :  but  that  every  ofthem^  which  Jhall  incur  or 
fall  into  the  danger  offuch  penalty  or  forfeiture^  Jhall  be  charged 
mJ^fi/r  himfelf  and  none  of  them  to  be  chargeable  to  that  pi* 
"^  fir  other's  offence,     i.  7. 

f.  a.  Or  for  any  other  manner  of  caufe  concerning  the  fame"} 
And  it  maketh  no  difference,  whether  the  probate  be 
Mtten  upon  the  teftament  itfelf,  or  upon  a  tranfcripc 
ftgraffid;  and  in  this  latter  cafe,  if  a  greater  fee  be  takea  ' 

kfihe  Judge  on  account  of  ingrofling,  this  is  within  the 
^^^ibition  of  the  ftatute,  as  was  adjudged  in  the  cafe  of- 
aiid  Real  where  the  fee  taken  did  amount  to  4s.  lod.; 
h  was  faid,  that  if  the  executor  required  any  to  iri'^ 
the  teftament,  he  may  agree  with  him,  whom  he 
rdth  to  do  it,  as  he  can  ;  but  the  judge  ought  not  to 
any  fee  on  that  account  due  to  him.     4  Injl,  326* 

^•thm  the  whole.  Dr.  Gibfon  obferves,  that  it  is  agreed 
!^pt  bands,  that  the  fees  given  by  this  a<^  are  become 
to6  fmall,  by  the  great  alteration  of  the  value  of 
f^  and  the  prices  of  things;  and  therefore  now  the 
the' known  and  eftablithed  cuftom  of  every  place, 

{(•nalbniible:  which,  as  he  hath  been  informed  (he 
^hft|hbcen  adjudged  a  good  rule.    Gibf  4H7. 
»»^''  By 
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By  Can.  I32.  it  is  ordained,  that  no  judge  or  rq 
/hall  in  any  wife  rrceive  for  the  writing  drawing  or  fe 
of  anv  fuch  commsffion  (as  in  the  faid  canon  before  ia  i 
tioncd)  above  the  fum  of  6  s.  8d.  whereof  one  m 
to  be  for  the  judge,  and  the  other  for  the  regifier  o 
court. 

And  by  the  flatnte  of  the  26  H.  8.  c.  19.  F^raJ 
ss  divers  df  thi  khig's  fuhje£is  inbabiud  within  the  mr<i 
e.7fin  of  Richmond  in  the  C9uniy  of  York,  have  bun  •) 
simejcre  an^i  grievcufiy  exatled  and  impoverijbei  by  tbafa 
viiars  and  others  fuch  as  have  benefices  andfpif  Itual  prsim 
within  the/ame^  as  by  taking  of  every  per/on' when  he  i 
in  the  name  of  a  penfion  or  of  a  portion^  fctnetime  the  i 
part  of  ail  his  j^oods  and  fometime  the  ftird  pcrt^  to  their 
if*ipci'crifon:ent  \  it  is  enaited^  that  no  manner  cf fpiritu^i 
jcn  or  ethers  Vi'hojhall  have  any  manner  of  benefice  or  other 
ntual  promotion  within  the  faid  arciydcaconry^  fi}all  in  no 
aft:  lfv\  demand  cr  take  after  the  deceafe  of  any  perfon^ 
jhch  psrticns  »r  penfions^  nor  any  ot/^er  demand  or  duty  i 
name  or  titu  of  the  fame^  on  pain  of  a  praemunire  ;  htit 
all  the  king* i  fybje£is  of  the  faid  archdeaconry^  and  their  e: 
tors  and  admin hirators  Jtad  be  ordered  intreated  and  ufoi 
their  go^s  and  chattels  after  their  deceafe^  in  Hie  noanmr 
etKtained  in  thejiatute  «/*  Mr  21  H.  8.  c.  5.  for  prohA 
ifflameKts^  a^d  none  otherwife  :  any  ufe^  cftsm^  tuil^  C9 
jiticny  prcfcriptisn^  or  orMnance  heretofore  obtained  cr  uj 
rw  ccKt^ary  notwithjhnding. 

And  by  the  31  Cj.  2.  r.  lo.  No  ecctcjh/iicGl  conn 
any  perfen  wf'aii'cfz*er^  under  any  pretence^  foad  take  more 
1  i.  Ur  the  feaiy  parchmerA^  writing  and  Juing  forth  0) 
prohatt  of  uny  u::ii\  er  cry  asters  of  aamiKijiraticn^  gri 
te  the  Uiideu  or  erud^eii^  fitter  or  mstbery  hw  other  or  ji 
efa^y  inferior  r^ur^  frarr.a^y  or  marine^  ^P^i  "*  the  pi 
hs  Hitfydy's  f?a^'\  •  ard  fir  ;b(  pains  trcuhle  and  ijepence  ail 
i\fl  t he  iSii^£  U ? ;  *  c  *'  u » /•  p ^iL>u  c •■  .vrf i rs  c  *"  adminijhra 

J  J.  u^;ffs  r/vjc '••«■''  «••  «":.'-r:  u-  ire  iJ^me :f  ^z L  ;  »#r. 
f.\-:\'  ;;  .*.  JiVw  >  .••/  ^C- .*•».•  d:  r.r::hnx  i:  i^e  ^'^W  sfboL 
:?B  ^«V  .-•;/*  ?%  v'^  :;  .*.-..  .V  ?:ecf^^\y  :z  {Jht  csnmijfioz 
f'ti^tar  t'^i  ui^riii  r^  .-.^.  .:"•  r-s.  r<i:iv»-  cr  rut  her  ^  broth* 
"lier^  } . i •■  C  f^'r^'i* •  ^ '  i  "  J /* " ^ .  c/  n  st£-rj  c f'  / i .' h  s  v  ferijr  off 
.',.♦•;/«  J?  rr^i^cs  ;  «  <•«*/  .^.'i^j*  ei^r:^  jr  aK\  pe^jen  u. 
..ew: s  **"^'  a^i}  t*rur,^f,  .'"i*...  :.^(e  jw^'f  :tan  \  s*  fm 
./.;,,  f.,*\rr-f^::^  urulr^  t\«  >hsr.i  ::^c  of  ^ny  juzh  com 
■' y ??«  «; X 4  *tr  iti  pA : K,«  tum.'tt  ^ t-  ; xT i ^.v  ^lUxaing  the  /i 
.<.-•;. /;i  re  gfcdf  a:  ^Jkcusa  :c  •c*-  j  J^^r  tsurc  x^«2a  a  /•  1^ 
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A{g$$ds  d9  amount  to  40  /.;  nor  more  than  3 1.  unlefi  the  goods 
i$  amount  to  60  /. :  On  pain  of  forfeiting  50  /  to  the  party 
piived\  to  be  recovered^  with  full  cofis^  by  a£iion  of  debt  bill 
f  bint  or  information y  in  any  of  his  majejifi  courts  of  record  at 
Weftminlier,  or  eifewhere.     f.  23. 

tj.  By  the  fcveral  l^amp  ads  ( 37  G.  3.  r.  go.  included) ;  Si 
for  every  (kin  or  piece  of  vellum  or  parchment  or  (heec  or 
piece  of  paper  on  which  (hall  be  written  any  probate  of  a 
will  for  any  eftate  above  the  value  of  20 1.  (ball  be  paid  a 
ftioip  duty  of  10  s.:  except  of  common  Teamen  or  com- 
mon foldiers  (lain  or  dead  in  the  fervice  (b),  [If  the  eftatc 
is  of  the  value  of  100 1.  and  under  300  1.— -2  I.  10  s»  If  of 
tbe  value  of  300!.  and  under  600 1. —8  I.  Jf  600I.  and 
Ofider  loool.— '12  I.  If  1000 1.  and  under  2000I — iSI- 
If  200Ol.  and  under  5000I. — 301.  If  5000  1.  and  under 
lOiOOol.— 45  1.      If  10,000 1,  and  upwards — 60  K 

Inventory,  or  any  copy  thereof,  5  s. 

Copy  of  a  will,  6d.  per  (beet  of  90  words. 

The  following  (hews  the  expence  of  proving  (hort 
willt,  or  obtaining  letters  of  adminiftration,  including 
iD  the  fees,  and  the  (lamps  impofed  by  flat.  37  Geo.  3* 
1.90. 
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lOO^.  and  under  300I.  — 
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Moot,  and  under  loool.  — 

iOOOL  and  under  5000Y.  — 

|aaol«  and  under  lOjOoeh  — 

iMOOl*  and  upwards 
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t6«  If  the  executor  die  inteftate,  the  teftator  alfo  from  Ezecator  'yb|» 
Ibt  tiine  fliall  be  deemed  inteftate,  and  adminifiration  may 
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{f)Seisfi6fr.f^M.c.zi'f.6.i  but,  for  feame&'s  wiil8» 
ffm,  p.  127—- 229. 
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be  committed  in  this  cafe  of  the  goods  not  adminiilfc^ 
Swin,  382.      I  Roirs  Jbr*  907. 

But  il  the  executor  mdlceth  an  executor  and  dieth ;  his 
exrcuior  (hall  be  executor  to  the  firft  teftator,  in  cife 
there  be  no  executor.     Swin,  329. 

And  if  the  executor  o\  an  executor  aflume  the  admini'- 
iiration  cf  the  firil  tcflator*s  goods,  he  cannot  afterward! 
refufe  the  adminiftration  of  the  goods  of  the  latter  tefta* 
ror ;  but  he  mav  arceot  the  Utter,  yet  r^ufe  the  formcrt 
!r.  17  y    If^Bift  ard  Heyden.     Hutt.  30. 

[Where  the  executor  dies  before  the  proving  of  the 
will,  his  exTuror  cannot  take  upon  himfelf  the  cxecatiofl 
of  thf  fi  il  wiii ;  but  adminiftrativn  of  the  goods  of  the 
fiT\k  telbt-^r,  wrch  the  will  annexed  to  it,  is  to  be  com- 
miced  ro  the  executor  of  the  executor,  if  the  refidue  of 
the  gnod«  cf  the  firfl  teflator  (the  legacies  performed)  were 
bcq-ieashed  by  his  ]«{l  will  to  ihe  firft  executor;  or  (clfe) 
t(>  t'urh  otner  perfon  or  pcrfors  to  whom  the  faid  refidue 
is  beq!ie?thcd  ;  ot'Terwile  to  the  next  of  blood  to  the  firft 
tefiaior  demanding  ir.  And  this  (ex  relatione  Dr.  Drury 
juJgt'  «>  the  prerogative  court  of  Canterbury)  is  the  ufige 
ar.d  culloni  or  the  fa  id  court,  and  agreeable  to  I  aw,  as 
ftenred  to  him;   to  which  t!:c  court  gave  credit  2>jFrr  372- 

Jj}(I  V.  Star.!iy.'\ 

E,  \  ts,  s^  P  &  J/.  Two  executor?,  one  of  them 
provid  I  he  will,  the  other  refufcd  b;i;o:c  the  ordinary, 
who  thtrciipon  granted  it'Jminiilratioii  to  the  other,  who 
maiie  his  executLT,  ard  died  ;  and  th^t  executor  alone 
brought  an  action  of  livbt,  for  a  debt  due  to  the  firft 
tcftator  :  ."ind  aJjuJj:ed,  th.it  the  a"iion  did  lie  ;  for  iho* 
he  who  refaicJ  migiu  acniiniiler  at  a:iy  (iirie,  yet  it  muft 
be  in  the  iiiecime  ct  his  companion  \  and  he  bein^  dcidf 
that  elcdicn  is  ^^oiie,     Djcr^  ifco. 


II.  Of  tic  iUiimnijiriUlcn  of  infijlizfcs  efeSls^ 

This  matter  ccr.cerninc  the  ad rr.inifl ration  of  intefiatCf 
.lM?,  \q  \lx  2S  the  fame  hath  icfpccl  unto  peculiar 
jurildiitions,  bora  notabilia,  procefs  in  the  king's  n^ipe, 
the  oath  in  ;.M;mjiii  conAitucntis,  adminiftratioo  by  com- 
miilion,  aiui  ir.c  fees  of  ad nilniflrition  of  teamen's  cffc£b, 
fc..rh  been  treated  of  already  in  the  law  concerning  the 
probate  or  Wilis. 
off  be  '•  '^^  ^*^  '-^^^  dlfpofiticn  of  inteftates  effects,  and  grant-. 

(■"^■V-  iog  adnniniliiaiion,  il  is  plaii))  thai  by  ihe  cgmmofl  Jaw* 

and 
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:fore  the  {(acute  of  the  13  Ed.  i.  ft.  i.  c  19.  here 
ing,  the  ordinary  had  the  abfolute  difpofal  of  in* 
sefFe£ls.     2  Bac,  Ahr.  398. 

lord  Coke  thinks,  that  this  was  granted  to  Urn  by 
particular  conftitvitions  ;  and  therefore  fays,  that 
tly  the  kings  of  England,  by  their  proper  officers 
wont  to  take  goods  of  inteftates  in  thc-ir  hands, 
j6.  {^Hitijloivs  cafe.] 

1  there  are  feveral   inftances,  in   Madox's  hiftory 
exchequer,  where  the  king  iflucd  a  mandate  to  his 
S9  to  attach  the  goods  of  divers  pcrfons  who  died 
te.     Mad.  Exch.  237. 

:  this  feemeth  to  have  been  only  in  cafe  where  they 
indebted  to  the  king  ;  who  by  the,  law,  was  to  be 
id  before  the  other  creditors  ;  according  ^o  the  fta- 
f  magna  charta,  c.  18.  which  enad^eth  as  follows  s 
f  that  holdeth  of  us  lay  fee  do  die^  and  our  Jheriff  or 
i9  Jbew  our  letters  patents  of  our  fummous  for  debt^ 
tbe  dead  man  did  owe  to  us  ;  it  /hall  be  lawful  to  our 
or  bailiff'  to  attach  and  inroll  all  the  goods  and  chattels 
dead^  being  found  in  the  faid  fee^  to  the  value  of  the 
febtj  fy  the  fight  and  teftnnony  of  lawful  men^  fo  that 
I  tbireof  Jhall  be  taken  away.,  until  we  be  clearly  paid 
debt. 

:  fo  much  as  remained  over  and  above  the  king's 
or  if  nothing  was  owing  to  the  king,  then  the 
was  in  the  fole  power  of  the  ordinary  to  difpofe. 
therefore  if  a  man  died  inteftatc,  neither  his  wife, 
or  next  of  kin,  had  any  right  to  a  ftiare  of  his 
^  but  the  ordinary  was  to  diflribute  it  according  to 
infcience  to  pious  ufes;  and  fometimes  the  wife  and 
ea  might  be  amongft  the  number  of  thofe  whom  he 
ated  to  receive  it ;  but  however,  the  law  trutted  him 
the  fole  difpofition.  2  Bac.  Abr.  398. 
m  firft  ftatute  that  abridged  the  power  of  the  ordinary 
I,  was  the  aforementioned  ftalute  of  the  13  Ed.  r. 
r.  19.  by  which  it  is  enabled  as  folio wcth  :  IFhereas 
tbi  death  of  a  perfon  dying  inteftate,  which  is  bounden  to 
ftbtr  for  debty  the  goods  comh  to  the  ordinary  to  be  dif- 
\  tbi  ordinary  from  henceforth  Jhall  be  bound  to  anfwer 
its  as  far  forth  as  the  goods  of  the  dead  will  extend^  in 
8r#  as  the  executors  of  the  fame  party  Jhould  have  been 
rs,  if  be  had  made  a  tefiament. 

ing  intefiate]  lihere  be  divers  kinds  of  inteftates ; 
that  maketh  no  will  at  all ;  aiiother,  that  maketl)  a 
ind  executors^  and  they  r^fufe,  in  this  cafe  he  dieth 

gua^ 
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fuaji  tnUflatus^  and  ihefe  are  within  the  purview  of  thil 
ad.  Therefore  the  ordinary  is  the  perfon  whom  the  hw 
appointeth  to  have  the  charge  or  adminiftration  of  die 
goods  and  chattels  of  the  party  that  dieth  ioteftitei  or 
fuafi  inteftatus.  And  juflly  did  the  law  ia  this  cafe  ap* 
point  the  ordinary ;  for  the  law  prefumed,  that  he  vko 
had  the  care  of  his  foul  in  his  lifetime,  would  after  his 
death  have  care  of  his  temporal  goods  and  chattels,  to  fee 
them  well  difpofed  and  adminiftred.     2  Inji.  yyjm 

IPTjich  is  bounden  tofome  ether  for  debtl  Thjs  is  notenlf 
intended  of  an  obligation  or  deed  in  writing,  but  bowfih 
ever  he  was  chaf ged  in  law,  as  for  rent  upon  a  leafey  or 
upon  an  aflumpfit,  or  the  liice.     2  Ifiji,  397. 

For  aebt]  This  a6l  is  not  only  intended  of  that  whicli 
is  properly  a  debt,  but  of  all  duties,  covenants,  or  juft 
caufes  of  aiSlion,  fuch  as  might  be  brought  againft  execu* 
tors.     2  h/i,  397. 

Tht  goods  come  to  the  ordinary  to  be  difpofed"]  So  that  thii 
flatute  doth  not  give  this  power  of  difpofing,  but  fnp- 
pofeth  it  in  the  ordinary  ;  the  ftatute  being  as  to  this,  ia  ' 
affirmance  only  of  the  common  law.     j  Co,  83* 

But  unleis  feme  of  the  goods  or  chattels  came  to  die 
hands  and  pcflefHon  of  the  ordinary,  he  was  not  to  be 
charged  by  the  common  law  \  but  if  they  came  to  his 
hands,  and  he  fhould  neither  adminifter  and  pay  the  debts 
and  duties  himfelf,  nor  commit  them  over  to  the  kin  ind 
friends  of  the  inteftate  that  would,  the  common  law  did 
charge  him,  and  fo  doth  this  a£t  which  is  made  in  affinn- 
ancc  of  it.     2  Infl,  307. 

Gcsds  come  to  the  ordinary]  If  a  man  die  inteftate,  and  a 
flranger  taketh  the  goods :  the  ordinary  Ihall  not  have  an 
adtion  of  trefpat's  for  taking  of  them  (unlefs  he  had  ta- 
ken them  into  his  poiTeffion).  But  the  executor  orad- 
miniftratur  before  feizure  may  have  an  adiion  of  tiefpafi. 
2  InJ.  397. 

Come  to  the  crdinary]  Neither  can  the  ordinary  have  any 
a£llon  of  Jebr,  cove.'^arit,  or  any  other  aflion  which  be* 
Ionized  to  the  intcrt.:tc  ;  but  thofe  to  whom  the  ordinary 
commiticth  admin :iu at  ion  may  have  all  thefe  anions  by 
the  ftatute  of  the  31  li  L  3.  (hereafter  following};  but 
before  that  f^atuie,  theic  uas  no  remedy  by  law  given  tm. 
the  admini4iiatcr>,   to    recover  thofe  things    in   afiioo* 

2  /»./.  297,  39^- 

But  by  the  common  law,  an  atflion  of  debt  did  lie 
againft  the  aJminiflrators,  but  it  was  by  the  name  of  ex- 
ecutors until  the  laid  ftatute  of  the  31  Ed.  3.     2  Iie/I.  398. 
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7i  the  ordinary]  If  the  ordinary  take  goods  of  the  in- 
iftatc,  being  out  of  his  diocefe,  he  (hall  not  be  charged 
I  ordinary  by  this  a<^  ;  bccaufe  he  taketh  them  of  his 
wn  wrong,  and  not  as  ordinary,  in  which  right  he  is  tQ 
c  charged  by  this  aft.     2  Inft.  398. 

Ordinary]  That  is,  not  only  the  blfliop,  but  every  one 
bat  is  in  ilcad  of  the  bifhop,  in  this  matter  of  taking  care 
ind  cognizance  of  the  goods  of  inteftates  ;  as  archdeacon, 
rbancellor,  commiiTary,  oiHcial,  and  thofe  who  have  pe<« 
euliar  jurifdi£lion«  Some  of  whom  having,  from  time  to 
time,  accidentally  omitted  their  title  or  itile  of  jurifdic- 
tion  in  the  letters  of  adminiftration  by  them  granted,  have 
occafibned  various  contefts  in  the  courts  of  common  law^ 
concerning  the  validity  of  adminiftrations  executed  in 
tirtnt  of  fuch  letters  ;  as  the  judgments  upon  the  validity 
or  invalidity  of  them  have  been  alfo  various.  The  enu- 
meration of  which  is  not  material ;  fince  there  is  one  fafd 
Ihort  and  plain  rule  (viz.  the  inferting  in  all  fuch  letters 
the  flile  of  jurifdiftion  ;  as  well  as  the  name  of  the  ordi- 
nary) which,  being  obrerved,is  a  fecurity  iji  ever  againft 
all  fuch  con  te  fts .     Gibf.  478. 

And  not  only  an  ordinary  or  guardian  of  the  fpiritual* 
ties  or  others  that  be  in  the  place  of  the  ordinary  of  rights 
are  within  this  a£l ;  but  alfo  fuch  as  ufurp  the  place,  and 
are  in  pofleflion  by  wrong,  are  to  be  charged  by  this  z€ti 


2  M  398. 
ft  be  du 


difpofid]  If  it  be  demanded  what  intereft  the 
otdinary  hath  in  the  goods  of  the  perfon  inteftatc,  whichi 
come  to  his  hands  :  it  is  anfwered,  that  he  hath  fuch  an 
inttreft,  as  the  adminif^rator  to  whom  adminiftration  is 
committed  during  the  minority  of  an  executor,  to  the 
kchoof  and  profit  of  the  exccuror,  anJ  not  otherwife,  nor 
in  other  manner.  So  as  the  ordinary  may  adminiftcr  for 
the  good  of  the  inteiLitc,  but  cannot  give  the  good;;  of 
'hcintcftate,  or  d'j  anv  ihirg  to  his  prejudice.      2  Irtji, 

The  zrd'im.ry  from  henceforth  jhall he  bound]  If  goods  of 
Jhe  imellarc  curnc  to  the  hands  ot  the  ordinary,  and  he 
<l«th,  altho'  the  words  be  that  the  crdlnary  fnall  be  boundy 
ytt  his  executois  or  adminiflrators  (hall  be  charged  in  an 
adion  of  debt  J  for  when  this  a»£l  bindcth  th;;  ordinary, 
byconfequence  his  executors  or  adminilirators  are  bound. 
Due  if  the  ordinary  commit  adminiitratioi)  to  one,  and  he 
tiketh  the  goods  into  his  poHcrfiion  and  dicch,  no  adlion 
liech  againft  his  executors.     2  Infl,  39S. 

Vol.  iV.  T  If 
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If  the  ordinary  take  goods  into  his  hands  of  the  la 
teRate,  and  after  commit  adminiftration,  and  the  ordinarf 
retainech  the  goods ;  he  (hall  be  charged,  notwithftandim 
the  committing  oFadminidration.     2  Inft.  398* 

Shall  be  bound  to  anfwer']  At  the  common  law,  the  ordi* 
nary  might  have  had  trefpafs  for  goods  taken  out  of  htt 
pofleflion  :  but  no  a<5lion  did  lie  againft  the  ordinary : 
but  now  by  this  ftatuic,  an  ad>ion  lies  againft  him ;  but 
be  cannot  have  afiion  by  this  ftatutc.  1  RolL  Ahr*  Qofit 
Orainirymiy  2.   If  adminiftration   is  denied  by  the  ordinary,  to  thf 

bccompciud.     perfon  who  is  iiuitlcd  to  it ;    a  mandamus  will  go  frail 
the  temporal  courts  to  grant  it ;  except  a  controverfy  il 
depending:,  whether  there  is  a  will  or  not ;  for  then  (ts  ; 
Holt  chief  juAice  faid)  fuppofe  the  will  (hould  prove gooj,  \ 
what  will  the  granting  of  adminiflration  fignifyf    (jii^  ^ 

'         478- 

H.  'iG.  2.  K.  and  Batcfworth.     In  the  cafe  of  a  wiDi 

a  mandamus  was  granted  to  Dr.  Bettefworth,  as  judge  of 
the  prerogative  court  of  Canterbury,  to  grant  probate  of 
the  earl  of  LondoncUrry*^   will,  to  the  executors  therdn 
named.      The  dc;£ior  returned,  that  it  was  thecufloaiaiid 
pradice  of  the  prerogative  court,  that  if  any  creditor  of  1 
the  deceafed  enters  a  caveat  againft  granting  probate,  aad  J 
fwear<;  himfelf  to  be  a  creditor,  there  goes  out  a  commit  \ 
lion  of  appraifemcnt,   till  the   return  whereof  the  judge  i 
hath  not  ufed  nor  ought  to  grant  any  probate  ;  thien  he 
fets  out,  that  two  creditors,  who  fwore  to  their  debts» 
entered  a  caveat,  and  prayed  a  com  mi  (Eon  of  appraife*  j 
ment;  which  was  decreed  and  i/Tued,  but  is  not  yet  re*  j 
turnable ;   and  for  that  caufe  he  cannot  as  yet  grant  I  ^ 
probate.     Upon  argument,  the  court  held  the  return  10' 
be  ill ;  for  that  the  J!)di(e  can  only  itay  the  probate,  whdC'^ 
there  is  a  conteil  about  the  validity  of  the  will.     Tbil 
commifHon  at  appraifemcnt  can  he  of  no  \i(t  but  to  fpeild 
money,  and  delay  \\\2  excct:tor  from  getting  in  the  cfiefil 
of  the  teftator.     Arid  by  the   21  //.  8.  c,  5.  the  probata 
\f%  to  he  granted  vjitb  ccnvnAent  fpeed^  withsut  any  frnfiNt*  \ 
tory  delay  \  and  the  ecclefiaftical  court  (hall  never  be  fvf* 
fercd  to  fee  up  ihcir  pr<i£lice  againft  the  law  of  the  land* 
And  a  peremptory  rrarid.imus  was  granted.      Sir.  8570 

//.  4  (t.  2.  Smithes  cafe.      It  was  moved  for  a  mandl* 
mus  to  Dr.  iJctKfworth,  commanding  him  to  grant  ad- 
miniftration to  Smith  of  the  goods  oT  his  deceafed  foOi 
during  the  minority  of  his  grandfon.      Againft  this  it  was 
'    intHled,  that  a  faihcr  hatb  not  an  equal  right  with  the 

II  fon  i 
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fen  i  and  that  the  fpirituai  court  hath  always  confidered 
tbefe  admintltrators  only  as  truftees  for  the  infant,  and 
hfiwe  never  kept  to  any  rule  in  granting  them,  but  ac-» 
cording  to  the  clrcumftances  of  the  family  :  where  there 
are  federal  in  equal  degree,  as  children,  they  have  always 
chofen  wifich  they  pleafed.  And  by  the  court,  when  we 
^rant  a  mandamus,  it  is  to  obiige  the  judge  to  do  right 
IP  the  p^rty  who  fues  the  writ ;  but  as  there  is  no  law 
which  fays^  to  whom  thefe  adminiftrations  during  mino- 
rity (hall  be  granted,  there  is  to  law  to  be  put  in  ex« 
epation.  In  the  cafe  of  the  next  of  kin,  he  is  intitled 
dfe  jure^  and  therefoie  in  this  cafe  .we  grant  a  mandamus 
nf  courfe.  We  will  grant  no  mandamus  in  this  cafe* 
&r.  892.  [Fid.  infra^  14.] 

M.  7  G.  2.  JT.  and  Bettefworth.     John  Kynafton  efq* 

Bide  his  will,  and  two  perfons  executors,  and  left  the 

,icfidue  of  his  perfonal  efiate  to  his  youngeft  fon  Edward. 

JIThe   executors    renounced ;    and    the  refiduary  legatee 

poved  for  a  mandamus  to  be  admitted  to  prove  the  wil)^ 

^pd  have  adminiftration  with  the  will  annexed.     And  a 

nie  was  made  to  (hew  caufc.     On  (hewing  caufe,  it  was 

infiftcd,  that  this  cafe  differ^^d  from  lord  Londonderry's 

vhere  the  commiflion  of  appraifcment  was  fet  up,  againft 

|he  immediate  grant  of  the  probate,   which    the  ftatute 

(^  the  21  if.  8.  c>  5.    requires  (hall    be    without   any 

Ihiftratory  delay  ;  and  the  ordinary  hath  no  ele(Sion  there ; 

lihereas  in  the  prefent  cafe,  he  is  not  bound  tq  grant  the 

Mkniniftration  to  the  refiduary  legatee,  none  of  the  flatutes 

pentioning  him ;  on  the  contrary  the  ftatute  of  the  21 

ffm  %•  r.  5*  which    takes  notice  of    the  renunciation  of 

paecutCM'S,  leaves  the  matter  to   the  election  of  the  or- 

§umrjm     And  of  this  opinion  was  the  court:    who  faid, 

telle  commiffion  of  appraiiement  was  a  grievance,  it 
■Id  be  proper  matter  of  appeal,  hut  they  could  not 
into  the  pra<fiice  ofwthe  c-^urt  below.  And  lord 
wicke  mentioned  a  cafe  in  chancery  before  lord 
lesfield,  between  Wheeler  and  the  archbifliop  of 
fbury,  where  it  was  held,  that  thefe  fort  of  ad- 
iJMoiftrations  are  not  within  the  iUcute  uf  diftribution  ; 
rllhich  brings  it  to  Smith*:»  cafe,  whert:  a  mandamus  to 
[*|paC  adminiftration  during  the  minority  of  an  executor, 
pl^the  father  of  the  executor,  was  refuted  ;  bc^caut'e  there 
httas  no  law  ODliging  the  fpirituai  court  io  to  do.  And 
rule  fof  a  mandamus  was  dii'charged.  Str.  956. 
Hm  4  6.  2*  K.  and  Bettefworth.  Mandamus  to  grant 
tfainiftrafinn  to  Jofm  Cullomy  of  Joan  his  wife.     Re- 

T  2  turn; 


f^^ 


f 
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turn  :  that  by  articles  before  marriage  it  was  agreed,  t 

the  wife  (hould  have  power  to  make  a  will,  and  diff 

of  her  leafrhold  eftate  ;  that  purfuant  to  this  power, 

made  a  will,  and  her  mother  executrix,  who  hath  d 

proved  the  fame,     l^o  this  return  it  was  ohjeAed,  C 

fhe  might  have  things  in  aSion  not  covered  by  the  dc 

and  the  hulband  was  in  all  events  intitled  to  an  admi 

ftration  as  to  them.     Which  was  agreed  to  by  the  cou 

and  a  peremptory  mandamus  was  granted.      Sir,  891* 

T,  12  G.  2.  K,  and  Bettefworth.       Mandamus  to  gr. 

adminiftration  to  Mr.  Bridgen,  hufband  of  the  late  li 

Bellamont  deccafed.     The  dean  of  the  arches  rcturni 

that  a  fuit  had  been  commenced   before   him,   betwc 

Mr.  Bridgen  and  a  fon  of  the  deceafed,  who  claimed  to 

her  executor  under  a  will  made  by  her  purfuant  to  a  dc 

executed  before  marriage ;  whereby  the  hufband  agre 

fhe  (hould  have  power  to  make  a  will,  and  difpaft 

her  cflate;    which  deed  Mr.  Bridgen  had  con fe fled,  li 

thereupon  fentence  had  been  given  for  the  validity  of  tl 

difpofitior,  but  not  for  any  executorfhip  created  therebj 

and  thereupon  a  new  fuit  was  inftituted  by  the  daught 

agninft  the  fon  and  Mr.  Bridgen,  for  adminiftration  wi' 

the  will  annexed  ;   which  is  ftill  depending.     And  npc 

confulciaiion  the  court  declared,  that  no  peremptory  mii 

damus  ought  to  go  :   for  though  generally  the  hufbiii 

is  intitled  to  the  adminiftration  as  next  of  kin  ;   yettlH 

is  in  rtfpcd  of  the  intereft  he  has  in  the  eftate,  and  h 

caufe  nobody  is  in  equal  degree  :   and  that  is  the  realbr 

why  adminiftratior.s  arc  fo  often  granted  to  a  refiduaryle 

gatce  :  and  though  ftri6tiy  fpeaking  this  is  no  will,  b« 

rather  an  appointment  which  is  to  operate  in  equity;  J« 

the  true  queftion    is,    whether   this  is  fuch   an    inteftic; 

as  is  within  the  meaning  of  the  ftatuie.     And   the  law 

particularly  the  29  C.  2.  c,  3.   confiders  femes  covert  « 

having  fome  right   to   difpofe  of  their  effedls  which  ca 

only  be  by  the  agreement  of  the  hu(band,    which  appear 

in   this  cafe ;     and   this   difl^ers   greatly   from   the  cili 

of  Cullom,   where  the  power  was  only  as  to  a  leafehoh 

eftate,  wlicreas  flie  might  have  other  efFcfls.     The  mattr 

is  properly  under  the  confideraiion  of  the  fpiritual  cout 

to  whom  to  grant  the  adminiftration,  and  there  is  00  rei 

fon  for  us  to  interpofe  3  and  therefore  the  return  muft  b 

allowed.     Sir.  iii2. 

^MoTia-         J.  The  perfon  to  whom  adminiftration  is  granted,  mi 

"**"•       refufe  to  take  it  upon  him  if  he  will ;  for  the  ordinary  hal 

not  power  to  compel  him  to  accept  it.     Swin*  384* 

4.  I 


22tltll£^«     Admlniftration.  277 

4.  By  the  ftatute  of  the  31  Ed.  r  ft,  i.  c.  ii.     In  ToUfrtnted 
iofi  wb^g  a  man  dieth  intiftate^  ibe  ordinary  /hall  depute  tb§  ^ll?!/l!f®^  ^ 
ng»t  and  moft  lawful  friends  §fthe  deceafed^  t$  adminifter  bis 
£$$ds. 

Tbt  §rdinary  Jball  depute"]  Before  this  Aatute  the  ordU 
niry  was  not  compellable  to  grant  adminillration  ;  but  novr 
by  this  zGt  he  is  commanded,  and  thereby  compellable  to 
{rant  adminiflration  ;  and  a  refufal  to  do  i(,  is  a  con- 
tempt to  the  king,  and  an  injury  to  the  party.  9  Co.  40, 
7i  the  next  and  moft  lawful  friends^  Before  this  aft,  the 
ordinaries  might  have  granted  adminiftration  to  whom 
they  plea  fed  ;  but  hereby  they  are  reft  rained,  to  the  next 
and  moft  lawful  fritnds.     9  Co.  40. 

^  Moft  lauful  friends]  That  is,  to  the  next  of  blood, 
who  are  not  attainted  of  treafon,  felony,  or  have  other 
lawful  difabiiity.     9  Co.  40. 

As,  by  the  9  55*  10  ly.  c.  32.      Perfons  denying   the 

L  Trinity,  or  afterting  that  there  are  more  Gods  than  one, 
or  denying  the  chriftian  religion  to  be  true,  or  the  holy 

!*  fcriptures  to  be  of  divine  authority,  fiiall  for  the  fecond 
o£cnce  be  difabled  to  be  adminiftrators. 

[        And  by  the  feveral  ads  for  qualifying  for  offices,  per-- 

r  fons  executing  their  offices  not  being  qualified,  after  the- 

\    time  limited  for  their  qualification  (hall  be  expired,  ihall 

w   be  difabled  to  be  adminiftrators. 

If  a  baftard  ik^  inteftate,  without  wife  or  iftlie,  leav* 
iiig  a  perional  eftite  ;  in  fuch  cafe,  the  king  (hall  bo  in« 
titled,  and  the  ordinary  ftiall  grant  adminiftration  to  the 
king's  patentee.     3  Peere  fVill.  33. 

And  by  the  ftatute  of  the  21  H.  8.  c.  5.  In  cafe  any 
perfon  die  inteftate^  or  the  executors  nimed  in  any  tejiament 
refufe  to  prove  the  f aid  tejiament  \  then  the  ordinary  or  other 
pirfon  havng  authority  to  take  probate  of  teftamentSy  fl)aU  ,  ' 

iramt  the  adminijlraticn  of  the  goods  of  the  tejiator^  or  per^ 
fin  diceafedy  to  the  widznj  oj  the  fame  per  J  on  deceafed^  or  to 
ibe  next  of  kiuy  or  to  bcth^  as  by  the  ditcretion  of  the  famt 
mrdinary  ft>all  be  thought  good.  And  in  cafe  where  divers  per» 
fons  claim  the  adinintjiraticn  as  next  of  kin y  which  be  equal  in 
degree  of  kindred  to  the  teftator  or  perjon  deccajed:  and  where 
*•/  p/r7fl«  only  defwethihe  adm'tni/iration  as  next  of  kin^  where 
indeed  divers  perfons  be  in  equally  of  kindred ;  tn  every  fuch 
cafe  the  ordinary  to  be  at  his  elcSiion  and  liberty^  to  auept 
any  cm  or  more  making  requejU  where  divers  do  require  the 
administration  :  or  where  but  one^  or  more  of  them^  qnd  not 
•U  being  in  equality  of  degree^  do  make  requefl  j  then  the  or" 

T  3  dinatj 
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dinar y  iQ  admit  the  widow y  and  him  or  them  only  making  rt* 
quifi^  or  any  one  of  them^  at  his  pleafure,  f.  3,  4. 

To  the  widow  of  the  fame  perfon  deceafed^  or  to  the  next  if 
his  i/Vi]  T.  gG,  It  was  moved  for  a  m<indamus  to  the 
official  of  the  biihop  of  Gloucefter  to  commit  adminiftra- 
tion  to  the  widow  of  an  inteftate.  But  by  the  court: 
That  will  be  to  deprive  the  ordinary  of  his  election,  ia 
granting  it  to  her,  or  the  next  of  k'n  ;  therefore  take 
your  mandamus  generally,  to  grant  adminiftratioa  of  the 
goods  of  the  inteftate.     Str.  552* 

Or  both]  And  this,  either  jointly  or  feparately:  for  the 
ordinary  may  grant  feveral  adminiftracior «  of  feveral  parti 
of  the  goods  of  the  inteftate.     i  Roll's  Abr.  908. 

Thus  in  the  cafe  of  Fawiry  and  Fawtry^  H.  3  ^,    A 
man  died  inteftate,   leaving  a  v^ife  and  a  brother.     The 
ordinary  had  granted  the  adminiftration  of  fome  partico* 
]ar  debts  to  the  brother,  and  of  the  rcfidue  to-  the  wife^ 
And  a  mandamus  was  moved  for  to  grant  adminiftratioa 
to  the  wife.     But  by  the  court ;  the  ordinary  may  grant 
adminiftration  to  the  brother  as  to  part,  and  to  the  wife 
for  the  reft  ;  in  which   cafe  neither  can  complain  ;  fince 
the  ordinary  need  not  have  granted  any  part  of  the  »d-  , 
miniftration  to  the  party  complaining.     But  if  the  io- 
teftate  leave  a  bond  of  100 1.,  the  ordinary  cannot  grant 
adminiftration  of  50 1.  to  one  ptifon  and  50 1.  to  another, 
bccaufe  this  is  an  intire  thing,     i  Salk.  36. 
TothehuftiBi        j.  If  a  feme  covert  die  inteftate  ;  adminiftration  of  her 
oftbewifc'i       goods  of  rignt   appertaineth  to  her  hiifband,  as  her  aixf 

and  moft  lawful  friend  within  the  ftatuie.     i  Rolfs  Jir» 
910. 

And  this  is  confirmed  by  the  ftatutc  of  the  29  C.  2« 
e.  3.  which  enacleth,  that  the  ftatute  of  the  22  &  2t 
C.  2.  c.  10.  concerni  g  ihc  diftribution  of  inteftatefi  eN 
fcfts.  Jball  not  extend  to  t  e  eftates  of  femes  covert  tbatJhoB 
die  inteftate^  hut  tha:  their  hujbands  may  dtmand  and  htm 
adminiflration  of  their  rights^  crests  and  other  per  final  eftatiS^ 
and  recover  and  enjoy  the  fame ^  as  they  might  have  dmiiitfvt 
the  making  of  the  faid  a£f.     29  C.  2.  c.  3.  f.  5.  {e) 

And  it  the  hufband  die  before  adminiftration  taken  by 
bim ;  his  executors  or  adminiftrators,  and  not  the  wifc^ 
nexX  of  kin,  ihall  be  intitled  in  equity,     i  P.  IV.  jSx- 


(r)  Vide  infrai  Di/ributisn,  for  tbe  explanation  of  thit  totr 
tate. 

At 


ZSlill^.     Adminiftration.  279 

As  in  the  cafe  nf  Eiliot  and  Collier^  July  i,  1747  :  One 
qaeftion  in  the  caufe  was.  Whether  the  hufband  dying 
without  adminiftrring  to  the  perfonal  e(^ate  the  wife  had 
in  ber  own  right,  it  fhall  go  to  the  next  of  kin  of  the 
wife,  or  »o  the  reprefcntative  of  the  hufband.  ^  By  lord 
Hardwicke  :  \  he  r^'pre Tentative  of  the  wife  has  no  rfght 
to  an  account  of  her  perfonal  eiUte.  That  point  doth 
DOC  follow  barely  the  legal  right  of  adminiftration  ;  for 
though  the  eccleriaftic.il  court  are  bound  by  zQ,  of  parlia« 
ment  to  grant  the  adminiflration  to  the  next  of  kin  to 
the  wife,  yet  th^t  dorh  not  bind  the  right  in  this  court.  " 

For  the  hufband  furviving  the  wife,  her  whole  eftate 
veAed  tn  him  at  ihe  time  or  her  death.  There  are  fcve- 
ral  cafes  whcie  it  has  been  helJ,  that  though  the  eccle- 
fiaiHcal  court  are  bound  to  grant  adminidration  by 
yEJ  ^  c.  I ..  >et  thofe  pertbns  h<ive  been  looked  upon  in 
this  court  as  mere  truflees.  Suppofe  the  wife  had  fur- 
vived  the  hufbauH,  only  fiich  part  of  her  perfonal  eftate 
as  had  con'ii<o'd  chofts  in  aSficny  would  h>ve  furvived  to 
her  I  forwnjttvci  nr  hid  m'nced  into  po flexion,  would 
have  br en  r^e  hufbn:i's.  Upon  the  equity  of  the  fta- 
tute  of  di'^rs' .if.un,  this  court  make*  an  adminiJiratQr  di 
hnis  non  onlv  a  truiiee  for  fuch  part  of  the  teftator's 
perional  eit-itr  a«>  is  undifpofed  of,  for  his  next  of  kin. 
Thcicfi>re  I  am  of  opinion,  the  hulband's  reprefcntative 
is  iiititled  to  the  wife's  perfonal  eftate,  and  that  it  vefted 
in  tne  hufb^tiid  before  adiinniftration  was  taken  out.  3  Atk. 
526. 

liut  if  the  wife  was  executrix  to  another ;  then,  as  to 
the  gooJ^  which  (he  had  in  that  capacity,  admintftra* 
tion  muU  be  gi anted  to  the  next* of  kin  to  the  teftator. 
3  Salk.  21. 

6.  Adminiftration  may  be  granted  of  the  goods  of  the  To  the  fithtr ©r 
fon  or  daimhrer,  to  the  father  or  mother  as  next  of  blood,  mum^^^^ 

7.  It    uiie  dies  inteftp.tc,    leaving  a  grandmother  and  Tothtgriad. 
uncles  and  aunts ;  the  grandmother  is  iniitlcd  to  the  ad-  ^^^^^^^^ 
miniftration,  in  exclulion  of  the  uncles  and  aunts.     Pre*  auatfc 
Cha.  527. 

8.  if  there  be  grandfather,  father,  and  fon;  and  the  Totbtibab«» 
father  dies  intcttatc :  the  fon  (hall  have  the  adroiniftra-  *^o«^ '•«**"• 
tion,  and  not  the  grandfather.     2  Ver7i,  125. 

9.  Admtniliration   mud  be  granted   to  the  brother  of  Hilfblood. 
the  halt  blood  before  the  uncle  ;  for  he  has  the  immediate 

blood  of  the  father,  which  the  uncle  hath  not.     i  Ftntr. 

T4  And 
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And  the  half  blood  in  thi9  refpefl  is  cfteemed  *$  near  a> 

the  whole.      But  if   th^-re  is  a  brother,  and  a  fifter  tf 

the  half  blood,  and  &.■  After  is  married;  then  it  maft  be 

granted   to  the  brotncr,  and  not  to  her  and  her  hufband; 

becaufe  in  efFtcl  it  makes  the  hufba^d  adminiftrator,  who 

is  not  of  kin  :o  the  inceft^tte  :  and  if  (he  die,  the  hufbsod 

would  ftiil  continue  adminillrator,  and  fn  might  pofleft 

himfeif  >  f  the  wh^ie  perforal  eliaie.     3  Salk.  2r. 

lapeoertl,  to  i^*  Gener«l!y,  by  the  ftatute  aforefaid,   adminiftra'ioa 

the  rest  of         (hall  be  granted  to  the  wife  or  next  of  kindred:  and  vIm 

**^***'  thcfe  next  of  kindred  are,  will  fall  in  more  properly  under 

the  head  concerning  dittribution. 
Brfi^toarr  Np.        II.  There  is  one  exccpti:>n  to  the  rule  about  the  next 
tesorortflcpa   Qf  j^i^^  jn  cafe  where  the  executor  refufeih,  01  accepting 
CKUiuir.  j.^^  intcftate ;  and  that  is,  with  refpeft  te>  the  refiduarjF   > 

legatee:  who  being  intitled  to  what  remains  after  dcbtl 
and  legacies  paid,  hath  the  hrlt  ar.d  bell  ti;le  to  be  a^ 
miniftralor  Of  tlie  e^Mtc  ;  :iS  was  agreed  in  the  cafe  of 
T^kimai  and  Bhtlny  7.  24,  C.  2.  For  this  taketh  away  the 
piefumpiion  of  the  if.i.utc,  thit  the  tellaror  would  hatt 
given  it  to  the  ncxc  of  kin.     G':bf.  479.    1  Ventr,  217. 

And  by  Kin 2  I*^rJ  cn.'ncei!or,  ;i..  1725.  Notwilh- 
ftjndir.j^  the  i:.::'.itc  of  Hen-  S.  adminlilrations  have  been  \ 
grai.tvJ  to  thj  ])i  r.cip.ii  cndiior  from  the  next  of  kioi 
by  the  cpir.if  r:  r.[  v>.\n  rr/il  and  common  lawyers; 
where  it  is  v!;;^l;,  !'v'.:  the  r.cx:  ct  kin  cannot  have  any 
adv2rita::e  or  be:  t:ii  or  iPc  tiKiic.  And  this  hath  been 
always  takti'i  icj  Le  o..:  c:  the  it^:u:c.  /'v.v,  Lxccuiorii 
K.  24. 

J*'i:  ti.i?,  ns  It  r^fi^irth,  fnnuld  be  unccriTood  only  in 
calc  w'i^re  :li--  l^ii-.'r'd  ttr-jil-  10  -jccjpt  irc  ^-jniinith-rmn. 
Ar.i  t!.L  p:^,.i:cc  ^^  in'j^lly  {.i  the  or;ii:-.-:ry  i\x^  toiirnei 
CiUtUiii  i-'.r  t:iff  next  or  km   In    fi-.tcial,  and   all  others  iff 
;:'-r.rr.i!,  :■.-   .icccpc   or  iLfui-:  Iciitrs  f.i' adai mift ration, ^'^ 
ihc'.v  ci^iL*  V  i".y  the  l.-r.-.e  ihuuld  net  r.e  crsnted  to  a  cre- 
diTi?:.  -nnii  V^^w  rrcc  tcr  mult  make  an  crr.davjtof  his  debt, 
srd  tht:e!i:  i;t  **ui[h  hjw  much  it  !-,  aud  how  due.     And 
in   cc'.e  there   arc    rr-.crL.!  crtviitorr,  li.e  cour:  sencrallv 
ot!'::?-    trtni   !<•  trur   i:i:o  ai::clcs    cx.^    tur.d   ii  ave- 
iJse.     \k\  :%is  k::.ti  or   aUmir.iltraiior.  bsifig  out  cf  th? 
atcrtuid   if-ituus,  i-.c  I'^mc   fi.Is  back  upon  the  original 
po;vJr  which   the  ordinary  had  at  cr;r.rr.nn  law  ;  v.hcrebv 
he  n-iiiy  2 rant  aiiminiltration    to  whom  he   plcafcs,  and 
confsqut.i.Iy  may  in;":il   tpon  fucd  :crms  as  he  thinks 
re«foiiap>« 

12.  Tterj 
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12.  There  are  alfo  other  adminiftrations,  which  are  not  Trmporary  •<!. 
within  the  ftatutes  aforefaid  (J) :  As  adminiltration  du-  m.oiftiarion.ai 
ring  abfenceout  of  the  kingdom.     Concerning  which,  in  outoUhekUg- 
the  cafe  of  Clare  and  HedgeSy  E.  %JV,  it  was  held  clearly  dim. 
by  the  court,  that  fuch  adminiHration  is  grantabie  by  I.iw, 
and  that  it  may  be  a  great  conveniency  (b  to  do ;  for  if 
the  next  of  kin   be  beyond  Tea,  2nd  fuch  admlniilration 
could  not  be  granted,  the  debts  due  to  the  inteftate  might 
be  loft.     1  Lutw,  342. 

And  in  the  cafe  of  Slater  and  May^  M.  3  An,  Holt 
thief  judice  faid,  that  it  was  rcrafonable  there  fhould  be 
fuch  an  adminiCirator,  and  that  this  kind  of  adminiftra- 
lion  ftood  upon  the  (ame  reafon  as  an  adminiftration  du- 
ring the  minority  of  an  executor,  namely,  that  there  fhould 
be  one  to  manage  the  eftat^  of  the  tetiator,  til]  the  perfon 
appointed  by  him  is  able.     2  L*.  Rtiy?n,  loyi. 

13.  Alfo,  adminiftration  pending  a  fuit ;  or,  if  there  be  Pendente  lite. 
BO  controverfy,  then  uptil  the  executor  comes  in  ;  which, 
ai  well  as  the  laft  before  mentioned,  do  fall  of  courfe, 
ufoon  as  the  confideration  ceafeth  upon  which  they  were 
firft  granted.      Gibf,  574.  2  Bac,  Mr,  415.  2  P,  JVilL 
576.  (/) 
J      Nov.  23,   1749;  Ktiight  and  DupUJJts.     The  heir  at 
'    law  brought  a  bill  10  controvtrc  the  will,  and  moved  for 
in  injundtion  to  ftay  the  defendant  from    receiving  the 
lerfonal  or  the  rents  and  profits  of  the  real  efta;c,  and  to 
bate  a  receiver  appointed,  on  the  ground  that  there  was 
a  difpute  in  the  ecclefiailical  court  concerning  the  pro* 
kte;  which  not  being  yet  granted,  there  was  none  to 
ptin  the  debts,  therefore  this  court  ftioulJ  appoint  a  re- 
ceiver ;  and  as  to  the  real  eftate,  the  tenants  will  not  pay 
**  Ac  rents  to  any  of  the  contending  parties,  \o  that  they 
Ire  in  danger  of  being  loft.     i\y  lord  Hardwicke :  This 
ilavery  early  motion  for  a  receiver;  and  no  ground  for 
iti  nor  the  leaft  colour  as  to  the  perfonal  eftate.     For 
if  the  litigation  in  the  ecclefir-ftical  court  is  likely  to  bo 
kog,  the  court  has  jurifdiclion  to  grant  adminiftration 
tpiinte  iitit  which  adminiftrator  may  maintain   an  ac« 


[J)  Thefc  adminillrations  not  being  within  the  ftatute  2 1  /f.  8. 
(•5.  the  ordinary  is  not  bound  to  grant  tiiem  to  the  nexc 
of  kin.  See  Brifn  v.  CkjiJard,  Hob,  250.  Thomas  v.  ButUr^ 
\  VtMt,  219.  and  SmitPs  Q^ic^/upra  2.  and  infra  id.. 

M  And  ifach  adminillr.itor  may  maintain  an  adion  for  rrco- 
venng  the  debts  due  to  the  deceased.  Jfalker  v.  H^ooUaftoM^ 
f  B.jrm.  576.  milis  V.  Rich,  2  Atk,  285. 
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ti-'.n  to  recoTcr  the  debts,  whereby  no  lo6  can  be  to  the 
pfrfonil  eftzre.     Nor  is  there  anj  rule,  that  oa  a  de- 
pute in  rhe  ecclefuftici!  court  concerning  a  probiie,  this 
court  fiboulJ  appoint  a  receiver  of  the   perfoni!   ellast. 
1  t\ziy^  32^. 
f^r'B|»Veai-         ,^.  _.\n  '.-.firu,  how  jounj  fjtver  re  be,  mijr  be  cxe- 
Hiitei«!:  rVf   cutor;  yet  trie  txfciition  c-   ir.t  vnii  (hail  rot  be  com- 
■AaU;  7..K.      m:t:ed  un:^  h;m,  un:il  he  aic^ln  the  age  of  feventeea 

year? ;  f^r  admir.:^ .-::•.  :n  printed  dinner  minori  aetare 
cesfci.r.,  when  the  ihUr.:  executor  aitiins  to  that  age  of 
feven teen  years.     Su.zn.  ^-^i. 

And  \^r.  Sxrinburnc  :'2;.5,  :f  it  be  a  female  infant,  aad 
mar  fie  J  f  a  man  o:  levtr.tten  vears  c:  a^e  or  more,  it  is 
then  as  ij"  r.ericif  wcrcr  c:  :r.k;  ;::e,  zr.i  t.tz  riLiripd  fiia!I 
hsvc  the  exec u: ion  o:  \,^.t  wi.i  and  ai.7i:nii\r«t:jn  ihereaf. 

And  in  Prir::*s  cafe,  5  C:,  29.  it  i«  f.  ii  :o  har:?  bcea 
adjudged  that  if  aJniir.iitraticn  :s  ^r2n;ed  during  the 
minority  cf  a  woman,  ar.J  ih.'  ti<e5  a  huibind  of  age; 
the  adminillration  cc«re:h  :  fo:  tr.at  Oie  haLi  a  huflnnd 
who  may  adminifter  as  cxecu;or. 

Biit  in  the  ciife  cf  JcniS  ar.d  the  earl  of  Streffirdy  A£ 
1730.  It  Wis  determined,  that  \»here  ad m.n:!r ration  is 
granted  during  the  minzTity  of  an  infant  executrix  unto 
Seventeen,  and  (he  marries  an  hufbind  of  \m\\  age:  this 
doth  not  detcrmir.e  the  adminil^ ration.  By  Kng  loni 
ch^nctlior,  and  Rayrr.cr.d  cr.ici' juftice.     3  P.  UlU*  S8 

Bjt  altho'  an  admir.iftra'ion  (iurin^  the  ir-inoriiv  of  ao 
•niant /^r^rtt/rr  ctafc.h  at  his  age  cf  fevenreen  \t^n\  >et 
an  adminillration  during  the  minority  of  an  infant  tfiar- 
nifiratcr  ceafvrth  not  uniii  his  a-re  of  twenty-one.     As  in 
the  cafe  of  Freh  and  V:sTr:aSy  E.  13  //'     Deb:  upon  bo«l 
brought  by  an  adminiftrator  during  the  minority  cf  an 
admmiilrator.     Upon  demurrer  to  the  declaration,  ex- 
ception for  the  defendant  was  taken,  that  it  appeared  up- 
on the  declaration,  that  he,  during  the  minority  of  whooi 
admin iitration  was  granted  to  the  plaintiff,  was  abore  the 
age  of  fcventeen,  and  fo  the  adminiRration  determiocil: 
that  this  cafe  doth  not  differ  in  reafoo,  from  the  cafe  of 
an    adminiftrator    during  the   minority  of  an  executor, 
which  determines  at  the  age  cf  fiventeen;  nor  from  the 
cafe  where  a  woman  executrix  under  the  age  of  feventeen 
marries  a  hufband  above  the  age  of  fcvei.tcen :  fo'  the 
only  thing  that  the  law   confui ;■!'<:,   is  the  ability  of  the 
perfon  to  adaiiniiler  the  eft  ate  cf  the  dead,  who  ought  to 
kavc  the  adminiftf  ation  of  it^  which  cugbt  to  be  the  fame 

^.  in 
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B  both  cafes;  and  in  Vaugh.  98.  the  rule  of  averment  of 
lie  age  of  an  adminidrator  or  executor  to  be  undtr  feven- 
teen,  is  equally  put  to  both  ;  and  the  ftutute  of  diftnbu- 
don  will  make  no  difference,  becaufe  an  infant  may  find 
fureties,  tho'  he  cannot  be  bound  himfclf.     But  not  al- 
bwed :  For  by  Holt  chief  juftice,  there  is  a  difference 
between  adminidration  during  the  minority  of  an  execu- 
tor, and  of  another  perfon  ;  for  an  adminiflrator  during 
tbe  minority  of  a  refiduarv  legatee,  ought  to  be  under-* 
ftood  to  be  during  his  legal  minority.     For  the  authority 
that  the  adminiftrator  hath,  is  given  to  him  by  the  fta* 
tuce ;  and  an  infant  hath  not  been  adjudged  a  legal  per- 
Ion,  to  be  intrufled  with   the  management  of  an  eflate. 
Bat  an  executor,  who  comes  in  by  the  a£l  of  the  party 
bimrelf,  hath  been  adjudged  capable  to  adminifler  at  fe* 
Yentcen.     But  the  law  in  the  expofition  of  a  flatute  will 
lot  make 'iuch  conitrudion.     And  care  is  taken  of  the 
adminiftration,  by  the  commiiHon  of  adminiftratinn  during 
Ui  minority  to  his  next  friend.     And  this  is  the  opinion 
of  the  civilians,  and  it  haih  been  held  accordingly  by  the 
coomiffioners   delegate.     And   therefore  judgment  was 
given  for  the  plaintiff.     L.  Raym.  667. 

And  this  it  by  conflruction  of  the  ft^atute  of  diflribu* 

tion,  which   requireth  that  the  adminif^rators  fhajl  enter 

into  bond.      1  Snlk,  {9.     An']  the  like  was  determined^ 

hi  the  cafe  of  Atkinfon  and  Cornijh^  &\  10  ff^.  L.  i<avm« 

r  338.     And  afterwards,  in  the  caie  of  Edmund  and  Sba/er^ 

T.  J  j/n.    wherein   this  difii.idiion  was   lakcn,  that    the 

ige  of  feventeen  years  allowed  to  be  the  age  when  an  ex^ 

a^ir  may  take  the  e\ecuforfbip  upon  himklf,  is  in  con- 

fcroiity  to  the  fpirltual  law,  which  allows  an   infant  of 

I    feventeen  years  to  be  a  prodtor  or  agent  for  another  ;  but 

tdmniflration  is  granted  by  the  authority  of  the  f^atute 

1^  if  tbe  ^1  Ed.  3.  and  therefore  the  perfon   who  has  ad* 

■ioiflration  granted  to  him  ought  to  be  capable  by  the 

9mmm  law,  by  which  the  legal  age  \%  twenty-une,  and 

Conleopently  adminiftration  granted  to  another  during  his 

■iDority^  does  not  determine  till  his  age  of  twenty-one 

Jtan.     CcmjnSf  159. 

If  an  action  be  brought  by  an  adminiflrator  during  the 
BiDority  of  an  executor,  he  mufl  aver,  that  the  executor 
Bwitbinthe  age  of  feventeen  years,  otherwife  it  is  aa 
cnor  ;  but  if  an  action  be  brought  againit  fuch  an  admi* 
liftrator,  there  need  no  fuch  averment,  becaufe  the  pl^n* 
tilFis  s  flranger  to  the  defendant's  power.  H*  i^J. 
Cmvir  and  HaJImggy  Hob,  251. 

There 
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There  were  tu'o  executory  and  one  of  them  wis  an 
infant  ^  and  whether  he  inufl  be  joined  in  the  a<3ion  with 
the  other  as  pluii.tiff,  was  the  queftion  :  It  was  objeded 
that  he  ir.uft  ncr,  beciulc  zn  ir.Tant  car. not  make  a  war- 
rant of  auornty  ;  and  if  he  could,  he  cannot  iriirud  him. 
Atv'jJgfd,  they  may  both  fuc  by  their  attorney,  becaufe 
tfccy  both  reprcicnt  the  per  ion  of  the  tcrtaior,  2nd  fuc  in 
the  right  or  ano:r.cr,  an  i  therefore  the  infant  muft  be 
joincii  with  the  other.  Fcxwlth  and  Tremaiiy  H,  21  li 
22  C.  2.   I  Mod.  47.   1  :)iJ.449.   I  Ventr.  102. 

Where  adminiftration  is  granted  during  the  minority  of 
divers  executors  ;  he  that  comes  firft  of  age  fh^l!  prove  the 
will,  and  the  admiiiiftratinn  ceafeth.  ^'M' '/TV/?.  473,474. 

So  if  one  maketh  twj  executors,  one  or  the  Lzt  01  le- 
vcnteen,  and  the  other  under;  adminiftration  djrir.g  the 
minority  of  him  that  is  unJcr  a;;e  is  void  :  bscaufe  he 
that  is  of  tlic  ?ge  of  feventeen    may  execute  the   wiih 

I  Broiunl.  46. 

And  it  is  faid,  that  t^e  ordinary  may  grant  admini- 
flration  during:  the  mii.ori:v  (^i  an  infant  to  whom  he 
pleafcs ;  for  the  next  of  kin,  in  refpedl  to  »dminiftrationS| 
only  concfrncth  the  infant,  and  not  the  perfjn  who  il 
employed  tor  the  infant  until  he  comes  of  age.  Fi  z  Gr» 
163.     Barffat{I:J].  C^'^t.  C  a   22. 

bo  in  the  c;iij  of  A',  aiui  B.ttijiisrth^  M.  4  G,  2.  a  man' 
damns  wjs  njoved  for,  to  tc  iH:ected  to  the  jucgc  of  the 
preiogr.tive  coltI,  to  ^rant  ad;;'.iniftratl()n  to  one  Sn:itb^ 
during  the  minority  of  his  f.^'o  inf..nt  grandchildren.  I  he 
ju.igc  h^J  a  ^"proved  of  nim  as  a  pr.^pcr  perfon,  but  in- 
filled on  his  giving  fecuriiy  to  diliribu'.e  the  cfFecls  in 
ir'ial  prt^p.'Ji  t.viRS  ari-.f»i)^rt  the  creJitors.  The  court  were 
At   opinio:!,  tint  the  jujiic  h.-.d   a  lilfcretionary  power  io 

II  ran  tin:;  acii-siLlitrAtiiin  .I^djv.nu  jrinori  triatt,  and  there- 
to>'C  th^t  i:i  .;^is  cafe  he  ini.u  ii.liit  upon  reafonabie  or 
Cv^uitabl.'  tcr  ;>,  or  o:!ur  ai:j  :c\u\\:  adminiftration  to  thi: 
I  iaim.:r.t.  lint  thev  ;..id,  if  a  mar.Jj.-nus  had  been  moved 
f^.i,  to  er.:;):  ad.;u;iiilr-ti.j:i  general! v,  they  would  have 
^ranud  i:.      1  /^ii>;:.3/.*.  37c.  415.  [5.  C,  fupra^  2.'] 

ly   I:  a  ft.T.v  cuvcrr,  ^^    r.cM  ii:   ksn   nam  a  right  to 
-iri.     aJiiiLMtt^r,  t:;c  ;ivi».iiiiftri:io:i  oJL«ht  not  to  be  granted  to 
the  h-!'nu  ilI  .^^d  wmV  ;  ror  then  if  Ihe  fhould  ^'ic  before 
hini,  he  wouivi  coniiiuic  a.!j;iiniftrator,  againft  ihe  mean- 
ing of  t.ic  a:l.    Bry^i'K  i-r.J  ITczJ^  H.  23  Car,  Aleyn,  36. 

Cf  •  ■  !.i      *■  f      "^  - 

\\\\i  it  V...S  fiii!,  that  if  it  had  been  granted  to  them  only 
«2-f 'nj  the  ccvc::ure,  ptjrhaps  it  might  be  good  i  becaufe, 

it 
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if  granted  to  the  wife  only,  the  hufband  might,  during  the 
coverture,  have  adminKlrtd,  AUyti^  36. 

If  the  vi'ifr,  as  rcliduary  legatee,  hach  a  right  to  take  ad« 
miniftration,  but  rcfufeth,  and  prays  ic  may  be  granted  to 
another,  and  net  to  her  hufbiiid  ;  \et  it  may  be  granted 
Co  her  hufband.    Vanthieneu*s  c2l(Cj  FitzG ibh.  20^' 

For  the  hufband  may  adminilier  in  right  of  his  wife 
without  her  confent,  but  fhe  cannot  adminifter  without 
the  confent  of  her  hufband.  Bla  k.  Rep.  801.  Tkrujlout 
▼•  Cap  fin. 

1 6.  if  an  adminiftrator  die,  his  executors  are  not  ad-  Admioiftrator 
miniftrators,  but  it  behovcth  the  ordinary  to  commit  a  djrmg. 
new  adminiftration.     i  Roli's  Ahr.  907* 

Where  adminiftration  is  granted  to  two,  and  one  of 
them  dies  ;  the  administration  furviveth  to  him  who  is 
living.     Hudfon  and  Hudfon^  T.  1735.  Caf.  Talb.  127. 

17.  If  none  of  the  kindred  will  take  adminiftration,   where nont will 
then  it  (hail  not  be  granted  to  thofe  who  ihail  defire  it;   adininiaer. 
And  if  none  will  take  the  adminiftration,  the  ordinary  may 

grant  letters  ad  colligendum  bona  defun6liy  and  iherehy  take 
the  goods  of  the  dcceafed  into  his  own  hands,  wheiewith 
he  is  to  pay  debts  and  legacies,  fo  far  as^  the  goods  will 
reach;  for  which  himfelf  becomes  liable  in  law,  ^is  other 
executors  or  adminiftrators.    Sivin.  a.  448.  [PUivJ.  278.  | 

[Where  the  deceafed  lias  no  kindred,  as  when  a  baltard  [where  tbtre 
dies  without  illue,  his  pcrfonal  eftate  bclonps  to  the  king,  aie  no  kUditd.J 
indhis  real  efcheats  to  the  lord,  i.jih  Siifl'iliQS,  ///.  a. 
But  the  ufual  courfe  nnw  is  for  (onie  one  to  procure  a 
pant  of  the  former  from  the  criov.a,  to  whom  the  ordi- 
Mry  grants  letters  of  admiRiftrr.tion  as  cr  course,  yones 
^.Geodchiidf  3  P.  IVms.  \\.     Jiltir.y.'ng  v.  Isappy   i  Salk, 

370 

18.  Letters  of  adminiftration  are  not  of  DecciTity  to  be   Maybe|;rutU 
granted  within  the  limits  oi  the  jurildidion ;  the  granting   "«i-;>f  t»'0«rt^ 
ihereof  being  not  a  judicia!,  buc  a  miniftcrial,  and  there- 
fcfc  not  a  local  a<^l  j  wherein  the  bifho^'  acts,  as  a  perfon 
^gned  and  appointed  by  the  law.     Giif,  478. 

19.  But  an  adminiftrator  cannot  adl  bclorc  letters  of  Ctnnotaabe- 
idmjniftration  granted  10  him.      i  Salk.  701.  ^<"«  **mioiftfA- 

But  he   may   bring   a   bill  in   chancery  ;   though   this 
would  be  an  exception  in  an  a&iun   at  law.     Bar7iar-' 

£fi.  320. 

20.  The  praj^ice  i«;,  not  to  ifltie  letters  of  adminiftra-  T.V.e o^ grant- 
Cion,  until  after  the  expiiation  of  fourteen  days  from  the  ing  aanioiAr^* 
death  of  the  inteftate;  unlcfs  for  fpeciai  cau/c  (as  that  the  ^*^°* 

9  goods 
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goods  would  othervirire  perifli,  or  the  like)  the  judge  flul 
think  fit  to  derrre  them  fooner.     i  Ought.  3239  324* 

21.  The  oath  co  be  made  by  the  adminittrator,  oo  hi 
Caking  out  letters  of  adminiftration,  is  ufually  in  tbi 
form :  ^'  You  fhill  fwcar,  that  you  believe  A  B»  de 
**  ceafed  died  without  a  will ;  and  that  3rou  will  well  am 
'*  truly  adminifler  all  and  every  the  goods  of  the  fail 
**  deceafedf  and  pay  his  debts  fo  far  as  his  goods  wil 
**  extend;  and  that  you  will  exhibit  a  true,  full  ad 
**  per  fed  inventory  of  the  fa  id  goods  of  the  deccaM, 
^  and  render  a  true  account  of  your  ad minift ration  io- 
'*  to  the  m  ■  court  of  C.  when  you  fliall  be  there- 
**  unto  lawfully  requited  :  So  help  you  God."  .  i  Omiu 

323*  324- 

22.  By  the  ftatute  of  the  21  H.  8.  c.  5.     /«  eafi  m^ 

pirfin  die  itiuflate^  or  the  executors  nanud  in  any  ufimuiA 
Tifufe  to  prove  the  iuid  ttjlament ;  then  the  ordinary  «f  othtt 
perfon  having  authority  to  take  probate  of  tefiament$^  fji 
grant  the  adminifiraiion  of  the  goods  of  the  teftator  or  ptrfm 
deceafed\  taking  furety  of  him  or  them  to  whom  Jball  hi 
made  fuch  commijfion^  for  the  true  adminiflration  of  the  goods 
thatteis  and  debts^  which  he  or  they  Jbafl  be  fo  atsibmfod  to 
minijier.     f.  3- 

And  by  the  ftatute  of  the  22  &  23  C.  2.  c.  la  M 
grdinaricSf  as  well  the  judges  of  the  prer-'^gative  courts  ofC^' 
terbury  and  York,  as  all  other  ordinaries  and  eccUfiafitd 
judges^  and  every  of  them^  having  power  to  commit  admifd* 
Jlraticn  of  the  l  oods  of  perftns  dying  intejiate^  fltall  and  maj 
upon  their  granting  and  committing  of  adminiftrations  of  the 
goods  of  pa  f on s  dying  Intcilate^  of  the  perfon  or  perfons  to  whom 
any  ud/:nnijh'aii6n  is  to  be  committed^  take  fuff dent  bond  with 
two  or  more  able  furetics^  rejpeoi  being  had  to  //!v  value  of  tho 
eficte^  in  the  name  cf  the  ordinary^  with  the  condition  inform^ 
and  manner  folio  "J^'ingy  mutatis  niuEandis,  v/z. 

*^  I'hc  condiiion  ct  this  obligation  is  iucti,  that  if  the 
*^  within  boun'icii  A»  B.  adminiftrator  of  all  and  Angular 
the  goods,  chattels  and  credits  of  C.  D.  dccealed,  do 
make  or  caufe  to  be  made  a  true  and  perfect  inventory 
of  ail  and  lingular  the  goods  chattels  and  credits  of 
the  laid  deceai'cd,  which  have  or  (hall  come  to  the 
hinds  poflci'lion  or  knowledge  of  him  the  laid  A.  Bm  or 
^^  into  the  h^nds  and  poileifion  of  any  other  perfon  or 
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<<  perfons  for  him,  and  the  fame  fo  made  do  exhibit  or 

**  caufe  to  be  exhibited  into  the  regiftry  of court, 

"  at  or  before  the day  of  —  next  enfuing  ;  and 

**  the  fame  goods  chattels  and  credits  and  all  other  the 

**  goods  chattels  and  credits  of  the  faid  deceafed.  at  the 

**  time  of  his  death,  which  at  any  time  after  (hall  come  to 

^  the  hands  or  pofleffion  of  the  faid  J,  B.  or  into  the  hands 

^  and  pofleffion  of  any^other  perfon  or  perfons  for  him,   * 

**  do  well  s^nd  truly  adminifter  according  to  law;  and 

<*  further  do  make  or  caufe  to  be  made  a  true  and  juft 

^  account  of  his  faid  adminiftration,  at  or  before  the  — — 

"  day  of  — —  i  and  all  the  reft  and  refidue  of  the  faid  goods 

'*  chattels  and  credits  which  fhall  be  found  remaining 

**  upon  the  faid  adminiftrator's  account,  the  fame  being 

^  firft  examined  and  allowed  of  by  the  judge  or  judges 

**  for  the  time  being  of  the  faid  court,  Oiall  deliver  and 

^  pay  unto  fuch  perfon  or  perfons  refpe£tively,  as  the 

^  laid  judge  or  judges,  by  his  or  their  decree  or  fen- 

^  tence  purfuant  to  the  true  intent  and  meaning  of  this 

"  aA,  (hall  limit  and  i^^fio'inz ;  and  if  it  (hall  hereafter 

**  appear  that  any  laft  will  and  teirament  was  made  bjr 

**  the  faid  deceafed,  and  the  executor  or  executors  thereia 

^  named  do  exhibit  the  fame  into  the  faid  court,  making 

^  requeft  to  have  it  allowed  and  approved  accord ingly^ 

"  if  the  faid  j/.  B>   within  bourden  being  thereunto  re- 

*  quired  do  render  and  deliver  the  faid  letters  of  admi- 
^  niftration   (approbation  of  fuch   tefbrncnt  being  firft 

*  had  and  made)  in  the  faid  court ;  then  this  obligation 
"  to  be  void  and  of  none  eftcfl,  or  c!fc  to  remain  in  full 

*  force  and  virtue." 

Which  bonds  Jhall  b:  good  to  ail  intents  and  purpofes^  and 
fkadaUe  in  any  courts  of  juji\ce,    f.  i,  2,  3. 

H.  6  An.  Archhijhop  of  Canttrlury  and  ff'iiiis.  The 
condition  of  the  bond,  as  tu  adminiitring  truly  according 
to  law,  is  to  be  intended  in  bringing  in  his  account,  and 
not  in  paying  the  debts  of  the  irutftare  ;  and  therefore  a 
Cieditor  (hall  not  take  an  aiTignment  of  the  bond,  and  fue 
itiind  for  breach  affign  nun-  payment  of  a  debt  to  him,  or  t 
devaftavit  committed  by  the  adminiitrator  ^  for  that  would 
beendlefs.     i  Salk,  316. 

June  28,  4  745  ;  Grecnfide  and  others  again  ft  Benfon 
and  others.  The  plaintift's  ^ere  I  wo  fureties  wirh  the  de- 
fendant Mrs.  Hudfon  in  an  adminiftration  bond  given  to 
ibe  commitljry  of  York,  for  her  bringing  in  a  true  and 
perfed  mvcntory  of  the  inttftaie's  effects.  The  de- 
fendaoC  Mis.  Hud/on  did  alter  wards  exhibit  an  inventory 

ia 
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in  the  fplritual  court  of  York.     The  defendant  Biwfiiif 
being  a  credicor  of  the  inrefiate  by  bond  in  the  pemlty 
of  600 1.  brought  an  a£tion  againft  the  defendant  Mn. 
Hudfon  upon  that  bond,  and  (he  pleaded  that  flie  had  not  | 
afie.f-  above  54  I.  which  (hr  paid  ii^to  court.     The  defend-  j 
ant  Binfcn^  not  being  faii&iied  with  the  inventory  brought  ' 
in    hy  her,  procured  the   com.nitrary   (by  indemnifying 
him)  to  aflign  the  admini Oration  bond  to  him,  and  he  \ 
put  it  in  fuit  by  bringing  three  fevcral  aftions,  one  againft  ' 
her,  and  one  againft  each  of  the  fureties  \  and  afEgned  far 
breach  of  the  bond,  that  (be  had  not  exhibited  a  true  and 
per^cft  inventory.     Thefe  caufes  came  on  to  be  tried,  and  ^ 
on  the  trial  no  defence  was  made,  and  there  was  judgment  < 
for  the  plaintiff  by  default.     A  bill  was  brought  againft  the 
defendant  Benfon^  infifting  that  he  as  a  creditor  had  no   g 
right  to  put  the  bond  in  fuit  againft  the  fureties,  and  pray- 
ed an  injunction  to  ftay  the  proceedings  at  law.     And  for 
this  was  cited  the  cafe  of  the  Archbijhop  o^Cnterbury  and 
IVtllis — By   the   lord  chancellor  Hardwicke :   There  it 
no  doubt  but  the  archbi (hop's  commiflary  may  affign  a   j 
breach  in  not  delivering  a  true  agd  perfedl  inventory, 
and  even  without  citation,  and  nothing  elfe  appears  tt  '^ 
law,    and   there    muft   have    been   a  judgment  for  tbe 
ordinary,  becaufe  no  doubt  there  was  a  breach  in  not 
exhibiting   fuch    an    inventory.      What  the  counfel  for 
the  plaintiffs  and  for  Mrs.  Hudfon  aim   at  would  have  - 
heen  right,  fuppofing  the   coinmiifary  had   af&gned  tor    ' 
breach   the  non-paynicnt  of  the  creditor's  debts.     The    • 
ccclefiattical  court  under  ft  ^nd  no  more  by  an  account, 
than    l'i)nic    accouiK    in    nature   of    an    inventorv.    and 
dc[)Ln^ls  onlv  upon   the   particular  wording  of  invento- 
rii.*s  by  ..vliiiiiiitii.icnTs.     l>.e  ordinary,   after  an  admini- 
ilratiT    has  cxhi'jit.vi   zv\   inventory,  cannot   coir  pel  the 
a»!nii:iii(rrit(.-r  co  accDunr,  but  it  niuft  be  ai  the  inftance 
o(  the  p>r:y,  and  tr.Lrcijrc  the  inventory  and    account    , 
a:e   :is  10  ihe  i>r.iina'v  the  Time  thing.      What  the  de* 
K-r.^i.!tic  Mr    Btrr,,';*:  aiks  is,  that  ihis  bond  upon  which 
the  I'cnaiiy  i<  ricuvcri'd,  nuy  itanJ  only  as  a  fecurity  for 
what  is  )ii!lity  due  to  the  creditor.     The  adm  niftratrix 
to   l>i*  \\i\c  c.::';iot   luyx  d'A.yju  the  verdicl,  which  Snds 
f,\e   (JiJ    not    aJriiir.iiUr    the    whole    ailets,    and    ihe  ii 
bivji'.j  bv  a  vngict   wn^ch  has   unra\e!led  a  matter,  and 
i:  Is  nr  cxcul'e  t.^  i'jv  tr.ai  tf'.e  vcroict  was  without  dc^ 
t.ice  V-;  :ne  .icmlut;  nnx,  lor  ih.^t  is  rather  a  confciouf^ 
i:c  >  i!;..:  I'^t'  haJ  r^:  iic;c::cc.      1'.  f.rtfore  the  court  will 
iioL  ;::i&iN>  u  pAr;:;   to  h.ivc   the   whole  account  taken 

over 
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over  aftain,  or  to  alter  what  has  been  found  by  the  ver- 
difi.  The  cafe  of  the  fureties  is  not  at  all  better  :  for, 
ai  the  verdi£l  was  obtained  againft  the  adminiftratrix, 
who  was  the  proper  perfon  to  try  it,  it  would  be  hard  to 
have  this  tried  over  again,  in  as  many  a6iions  as  the  plain- 
tiflfs  pleafe.  His  lordfliip  ordered  an  account  to  be  taken 
only  of  what  was  exhibited  upon  the  inventory,  and  the 
verdid  to  ftand  as  a  fecurity  for  To  much  as  that  fhould 
MI  (hort  to  fatisfy  the  defendant's  principal  and  interefton 
his  bond.     3  Jtk»  248. 

7".  13  (7.  2.  Folkes  and  Docmlnique*      The  plaintiff  de- 
clares on  bond  in  the  detinet^  againft  the  defendant  as  ad- 
miniftrator  during  minority  with  the  will  annexed.     And 
upon  oyer,  the  condition  appears  to  be,  for  exhibiting 
in  inventory  and  duly  adminiftring  by  paying  debts  and 
legacies.     The  performance  of  all  which  the  defendant 
avers.     The  plaintiff  replies,  that  he  had  not  paid  a  le- 
gacy of  15C0I.,  tho'  he  had  more  than  fufficient  to  pay 
all  the  debts,  to  wit,  5001.     And  on  demurrer  it   was 
objeded,  that,  this  was  a  void  bond,  not  warranted  by 
theitatute  of  the  21  H.  8.  r.  5.  (nor  by  the  flatute  of 
the  22  &  23  C   2.  c.    10.   for  neither  of  thofe  ftatutes 
cxtendetb  to  adminiftrators  during  the  minority  of  an  ex- 
ecutor) nor  yet  by  the  common  law ;  for  that  It  requireth 
the  adminiftrator  to  pay  legacies  according  to  the  eccle-  ' 
£aflical  decifion,  and  ihail  be  taken  to  be  obtained  by 
coercion.     On  the  contrary,  it  was  argued  that  this  not 
king  on  an  inteftacy  (nor  in  cafe  where,  an  executor  re- 
iufeth)  is  not  within  the  flatutes  it  is  true ;  but  it  is  to 
k  fupported  as  a  reafonable  bond  taken  by  the  courfe  of 
Ibeecclefiaflical  court.     And  tho'  formerly  it  was  difputed, 
Jet  it  is  now  fettled,  that  they  may  compel  diftribution  : 
ihat  here  the  breach  is  aH^gned  in  non-payment  of  lega- 
^,  of  which  they  have  undoubted  jurifiiidion  :    and  if 
itbegood  in  any  part  (being  a  bond  at  common  law). 
Vis  enough.     And  it  differs  from  the  cafe,  where  part  of 
tte  condition  is  againfl  a  flatute,  for  there  it  is  void  in 
mO.     And  by  the  court ;  Thefe  adminift rations  are  not 
^ihin  the  ftatutes;  and  therefore  we  deny  a  mandamus  : 
Hemiift  therefore  confider  it  as  a  bond  at  common  bw  ; 
^then  it  is  fufficient  if  it  be  good  in  that  part  on  which 
the  breach  is  affigned  ;  as  we  think  this  is,  and  we  cannot 
Ute  it  to  be  a  bond  by  coercion.     I'herefore  the  plaintiff* 
^■ft  have  judgment.     £/r.  1137. 

yi  14  G.  3.  fiiiMnt^o^oi  Canterbury  ^niHjufe^  Upon 
K  rale  CO  (hew  caufe,  why  the  proceedings  in  an  action 
lyon  ao  adminiftration  bond  fucd  in  the   name  of  the 

Vot.  IV.  U  arch- 
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archbifhop  (hall  not  be  flayed,  with  cofts  to  be  paidbf 
the  ai&gnee  of  the  archbifliop ;  the  grounds  for  (laying 
Che  procredings  were,  i.  That  in  fa  A  the  alEgnce,  who 
was  a  cnditor  onl]^,  had  no  authority  from  the  archbifhop; 
2.  That  ic  was  not  competent  to  the  archbi(hop  to  de- 
pute fuch  authority  to  a  creditor.- The  counfel  who 

fliewed  caufe  cited  Grnnfide  and  Benfoffy  3  Atk.  248.  as  1 
cafe  in  point,  that  a  creditor  has  a  right  to  fue  upon  the 
adminidration  bond.  And  with  refpedl  to  the  firil  pointf 
It  appeared  clearly  t^on  the  affidavitSy  that  ihe  arcbbi&op 
had  given  an  authority  to  the  plaintiff  to  fue  in  hii  name, 
and  that  the  attorney  for  the  defendant  was  fully  apprised 
of  it ;  though  upon  a  perfonal  application  by  the  defeii' 
^  dant's  attorney,  to  know  if  fuch  authority  was  grantrdy 

the  fecreiary   of  the   archbifliop  at  iirft  informed  him 
that  it  had   been  refufed,  becaiife   Dr.  DiHarel  had  id« 
tifcd  the  archbifhop  that  it  could  not  be  granted  to  t 
creditor. — Lord  'Mantfidd:  No  next  of  kin  ever  flmg- 
gkd  for  the  adminiftration  of  an  infoVvent  cftate  withaa 
boneft  view.      What  the  obje£l  of  the  adminiftratrix  vai 
in  this  cafe  is  very   manjfeft   upon    the   affidavit!  that 
have  been  read;  namely,  to  fell  the  adminiftration  to  the 
creditors.     £ut  failing  of  that  purpofe,  after  having  ok* 
taincd  the  adminiftration,  file  makes  ufe  of  all  fort  of 
chicane,  delay,  and  falfe  pleas  to  defeat  the  creditors^  apd 
at  length  abfconds.     This  is  the  general  ftate  of  the  cafe. 
At  laft  a  creditor  or  creditors  have  brought  an  afiioo  upoa 
the  adminiftration  bond  in  the  name  of  the  archbi(bopiaiid 
this  is  an  application  on  the  part  of  the  adminiftratrix  to 
ftay  the  proceedings  in  the  name  of  the  archbifliop  irith 
cofls  ;  on  two  grounds,  Firft,  that  it  is  not  competent  ID 
the  archbifhop  to  authorife  a  creditor  to  put  the  bond  la 
fuit,  but  only  the  next  of  kin.      Secondly,  that  the  afch^ 
bifhop   in   his   private   capacity   has    not    deputed  fuch 
authority  to  the  prefent  plaintiff.     With   refpcA  to  tbf 
firft  point,  let  us  fee  what  it  is  which  the  a&  requires  the 
archbiQiop  or  his  ordinary  to  do  :  He  is  to  grant  admiU' 
ftration,  and  to  take  bonds  with  condition  that  the  adou^ 
«ii(lrators  fhall  duly  adminifter  the  inteftate's  efit!^ :  thit 
,     they  iliall  give  an  account  of  fuch  their  adminiftratiQii 
and  make  an  inventory  of  the  goods  and  chattfBitt  and 
that  they  (hall  pay  the  furplus  to  the  next  of  kin.    Nov 
it  is  agreed,  that  if  the  next  of  kin  is  de(iroiis  of  failf 
upon  this  bond,  the  court  will  direfl  the  ordinary  to  pci* 
snit  his  name  to  be  ufed,  becaufe  the  next  of  kin  ii  in- 
terefted  in  the  furplus.     In  like  manner  if  fuch  appllci- 
tion  is  made  by  a  creditor,  I  fee  no  rcafoa  why  he  ibmiM 
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tt  haVe  the  fame  privilege :  and  I  know  of  no  authority 
licb  fays  that  the  ordinary  cannot  impower  him  to  put 
t  bond  in  fuit.  On  the  contrary,  it  is  ex  debito  jufthi^ 
■C  be  ought  to  do  fo  ;  for  though  a  creditor  has  no  con* 
rn  in  the  latter  part  of  the  condition,  namely,  the  dif- 
botion  of  the  furpFus  among  the  next  of  kin,  yet  he 
moft  materially  and  principally  intefefted  in  the  admi* 
ftracor's  delivering  in  a  true  inventory  and  in  the  due 
Iminiflration  of  the  eff^s.  To  one  who  has  a  rights  it 
ix  ithtt9  juftitiit  to  grant  the  liberty  of  fuing  iti  the 
chbilhop's  name  \  to  one  who  has  nn  rights  it  is  ex  debits 
fi'tia  to  refufe  it.  As  to  the  obje£liv»n,  that  it  is  li- 
lie  to  be  abufed  :  if  any  bad  ufe  were  made  of  it,  the 
Hirt  would  no  doubt  fct  afide  the  proceedings.  But  in 
le  prefent  cafe,  there  is  no  pretence  or  even  fuggeftion  . 
f  any  abufe.  And  therefore  i  am  clearly  of  opinion, 
latthe  plaintifFis  well  intitled  to  put  the  bond-  in  fuit. 
*be  next  ground  is,  that  the  archbiOiop  in  his  private 
eilon  gave  no  fuch  authority  to  the  prefent  plaintiff.  I 
link  a  pcrfohal  application  to  the  atchbifhop  was  very 
aproper;  for  it  is  not  his  perfonal  affair;  his  name  is 
Esd  0ffkialfy  only ;  and  therefore  1  am  not  furprifed  that 
le  archbi(hop  (hould  not  recoiled  what  w.as  requifite 
pnthe  occafion.  He  might  refer  it  to  Dr.  Dirr^r^/;  and 
'Dr.  Dtewel  gave  the  anfwer  that  is  dated,  he  was  ill 
iriied.  If  the  cafe  refled  there^  and  the  attorney  had 
ien  mifled  by  that  anfwer,  it  would  have  operated  dif- 
ireotly  as  to  the  cofts.  But  it  is  in  evidence  that  he 
■itbefuUeft  information  afterwards  that  the  archbifhop 
!#  authorised  the  plaintiff  to  fue  in  his  name.  And 
bocfere  I  am  of  opinion,  that  the  rule  Qiould  be  diC- 
hirged  with  coftsy  to  be  paid  by  the  attorney  for  the  de- 
tUifflt.     The  other  three  judges  concurred.     Ciwper, 

^iq»  By  the  ftatu^e  of  the  21  H.  8.  c.  5.    TT^f  ordinary  Fee  for  tdmiji!- 
)gKuh  tuibing/tr  letters  of  admifiijlration^  unUjs  the  goods  <*""<»»• 
flkfirfon  diceafed  amount  above  the  value  or  fum  of  loos.i 
itf  fli  tafi  the  goods  of  the  perfons  fo  deceafed  amount  above  the 
iky  rf  lOOS.j  and  not  above  the  value  or  Jum  of  \o  L^  he 
MIfWf  miyfor  the  fame  2s.  6d.  and  not  above,     f.  4. 
^'Hcreift  no  proviiion  where  the  goods  exceed  the  value 
l;0L:  which  feemeth  to  have  been  an  omiflion  not  in- 
WML-    And  in  2  Roll.  233.     Palm,  318.  a  perion  was 
iCidlnl  becaufe  he  took  10  s.  for  letters  of  adminiftration, 
pbdt  the  form  of  the  ftatute ;  but  becaule  the  flatute 
hakca  no  provifion  in  cafe  the  goods  are  above  40  L  ( wnich 
m  cafui  omiflus)|  and  the  indidtment  did  not  let  forth 

U  2  that 
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But  where  a  feme  covert  died  inteftate,  and  the  next 
rf  kin  to  her  obtained  adminiftration,  and  the  huiband 
bed  for  a  repeal,  a  probibicion  was  denied  ;  becaufe  in 
this  cafe  the  ordinary  had  qo  power  or  election,  to  grant 
it  to  any  perfon  but  to  the  hufband.     3  Salk.  22. 

And  the  rule  feemeth  to  be,  that  an  adminiftration  may 
be  repealed,  although  not  arbitrarily,  yet  where  there  (hall 
be  juft  caufe  for  fo  doing  ;  of  which  the  temporal  courts 
ire  t4  judge  :  as,  if  the  adminiftrator  (hould  become  luna* 
ttck,  or  the  like.  So  if  the  next  of  kin,  at  the  time  of 
the  death  of  the  intedate,  happen  to  be  uncapabie  of  ad- 
Diniftring,  by  reafon  o'  attaint,  or  excommunication  ; 
ifiid  the  ordinary  commits  it  to  another  ;  if  he  afterwards 
becomes  capable,  the  ordinary  may  rrpeal  the  fird  admi- 
liftration,  and  commit  it  to  the  next  of  kin.     Gibf,  479. 

And  the  fame  thing  is  much  more  to  be  (aid,  where 
tbeadminiftration  was  undue  ab  initio,  whether  as  granted 
to  other  than  the  next  of  kin,  or  granted  by  an  incom- 
petent authority,  or  in  an  irregular  manner  without  citing 
thofe  who  ought  to  have  been  cited.  Gihf.  479.  2  Bac, 
Skr,  410.' 

7*.  5  G.  2.  Harrifon  and  li'fUon,  Walker  Weldon 
died  ihteftate,  leaving  Anne  his  wife,  and  Amphillis  his 
Gfter.  The  fifter  upon  the  common  oa:h,  that  (he  be-  ,  , 
lieved'he  died  inteftate  without  wife  or  children,  obtained 
idoiinidration.  And  in  a  fuit  to  repeal  it  as  obtained  by 
Ibrprizey  it  appeared  to  be  the  courfe  of  the  court,  never 
10  grant  it  to  the  next  of  kin,  until  the  wife  is  cited. 
The  fifter  moved  for  a  prohibition,  and  inhiled  that  the 
urdtnary  had  executed  his  authority.  But  the  court  held, 
iMt  the  ordinary  could  not  be  (aid  to  have  executed  his 
lodlority,  having  never  had  an  opportunitv  to  make  the 
iiefiion  which  the  ftatute  of  the  21  //.  8.  c.  5.  gives 
Utai  that  it  was  incident  to  every  court,  to  rectify  mif- 
Ats  they  were  led  into  by  the  mifreprefentation  'Oi  the 
puties  ;  that  if  there  were  no  furprizc  (of  which  the  court 
Mow  was  judge)  there  ought  to  be  a  prohibition,  be- 
hnfe  then  the  adminiftration  will  have  been  duly  and  re- 
plarly  granted  :  but  here  was  a  plain  furprizc,  and 
itrefore  they  denied  a  prohibition.  Sir.  911. 
'  And  it  is  faid,  that  an  admini(^ration  may  be  re[>ea]cd, 
tithooC  any  fentence  of  revocation  to  be  given  in  any 
^ttitoil  court  or  otherwife ;  as,  by  granting  a  new  ad- 
lAiiftration.     i  yfnd.  303.     L.  o/T.  476. 

[It  il  common  for  perfons  refident  in  diftant  foreign  ^^TV^^*}^\ 
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Stfemeats  to  enter  into  a  bond  to  the  d.iredtor$  or  com*  efe^uot  perfuo 

U  -5  mittec  «*»'"R  mtcflatc 

•^  abro-d.J 


294  CSltUfi).     Inventofy. 

Bi'ctes  of  the  compinf  trading  cfaere,  condidooeil  Co  Uki 

p-iffe^on  or  the  tn*3ts  of  pcrfoos  dvin?  inceflite  in  tfadr 
fecti«frent^,i^d  to;'e  Itheurreand  reirittke  produce  tothe 
cofToanT  in  E^iroce,  In  ordfr  chit  ic  maT  Se  delifercJ 
to  the  !a.«ru'  aJcr.!r.ii.lraror ;  an  J  Tuch  a  bond  ha<  ben 
adjudged  zoi.':  in  lav.      7^  African  Camp^njYm  Ttrrsu^ 

V.  Of  the  duty  of  executors  end  ddmiMtSrdicrs  ^ 
making  an  inr^intorj^  and  getting  in  tbejffeSaj 
thi  deua'id. 

Aitt^nT*- Bf  J,  At  the  time  of  probate  or  idminiftratron  grantd|ii 

kcm  \T.it%\€rf  j^  Inquired  that  thf  executor  or  admiuftrator  produce  a 

inver.tcry  or  the  z  jcds  chattels  and  credits  of  the  deceaUi 
ar.d  at  the  fame  tifr.e  he  rr.ikech  oath,  that  he  wii!  eabibil 
f'jch  ;^ fur: her)  inver.:c!*y  irto  thecour:,  as  he  fliaU  ibeic* 
aicer  ce  h«r:'ui!y  required  to  do. 

Ar.d  ic  i«  U'.il^  char  IF  an  executor^  without  making  IR 
ir.'.Lntrrv,  (hai!  intermecdie  hicpfcit  wi:fa  the  admuiil^n- 
t:un  of  the  goods  of  the  deceafed  (except  in  certain 
cafe*,  as  f?r  ihe  ex  peaces  of  the  lunerai,  for  infinuatioB 
of  The  tcftan-.enr,  for  making  the  irvcntor}-,  for  the  ce- 
ctiTiiry  prcfervaticn  of  the  go<.d5}  (hall  be  bound  to  an* 
f«er  to  everv  one  of  the  creditsrs  bis  whole  debt.  5vii|. 
3-8,  22;.      /lihsr,,  1C7. 

A.ij  It  i*  l.iTd,  that  every  Uatarj  may  recover  his  whole 
legacy  a:  his  hands :  for  in  this  c«fe  the  law  prefumethi 
that  there  are  fufEciert  eoods  to  nav  all  the  legacies,  and 
chit  the  executor  (io:i  iecretly  and  fraudulently  fubtraa 
the  fam-:.  Whereas  o:r^crwiie,  the  executor  is  prcfutned 
net  to  have  any  more  goods  which  were  the  teftator'Sy 
than  are  dcfjri'.^cd  in  ths  inventory,  the  lame  being  law- 
fuily  made.    Svjin.  228,  229.     T::h,  1S3.     12  M^.  346- 

And  therefore  if  any  creditor  or  le^atarv  doth  affirai« 
th''.:  the  teflator  had  any  more  goods  than  are  comprized 
in  the  inventory;  he  muft  prove  the  fame:  otherwife  the 
judge  is  to  g:«'e  credit  to  the  inventory,  being  made  in 
due  f^rm  of  law.     S'xin.  426. 

And  luch  executor  is  alfo  further  punifbable  at  iht 
difcretion  of  the  orc'ir.  ry,  by  the  confiitucion  here  next 
following  :  and  therefore  it  cnnccrneih  the  executor,  that 
he  do  not  adminil'.cr  the  goods  ot  the  deceafed,  until  be 
hath  caufed  an  inventory  to  be  made :  for  howfoevcr  the 
i£i  of  him  that  is  named  executor  is  faid  to  bold  in  lav, 
before  the  proving  of  the  will  and  the  making  cf  the  in- 

▼entory  \ 
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entory ;  neverthders  he  that  To  prefumctb  to  meddle  tnd 
dminifter  as  executor  before  he  maketh  an  inventory,  is 
nbjed  to  eccleiiaftical  puni(hment :  unlefs  it  be  for  do- 
ng  fucb  things  as  cannot  be  deferred  till  the  inventorjr 
1^  made ;  as  for  intermeddling  about  the  funeral,  or  dif« 
^fing  of  fuch  things  as  cannot  be  preferved  by  keeping, 
»f  fuch  like.     Swin,  424. 

2.  By  a  conftitution    of  Othobon  ;    The  executors  ^  Lawi  leqoinac 
leflamentu  before  they  jhall  intermeddle  with  the  Qdminiftra'  the  making  •« 
tfw  of  the  goods  y  Jhall  make  an  inventory  in  the  pre  fence  offome  ^"▼•■^^y* 
credible  perfins^  who  Jhall  competently  underjland  the  value  of 
the  deceafed's  goods  ;  and  the  fame  Jhall  e-^hibit  unto  the  ordi* 
Ury:  and  if  any  Jhall  trefume  to  adnunifler^  without  fuch  in* 
PtBtory  made ;  he  Jhall  be  punifljed  by  the  difcretion  of  his  or* 
Cnetry.     Athon.  107. 

And  by  a  conftitution  of  archbilhop  Stratford^  it  is  or- 
feed  as  follows  :  H\  do  enjoin^  that  no  executor  of  any 
Ujlc^nunt /hail  be  permitted  to  adminijlir  of  the  teftator*s  goods ^ 
wdef^  hefir/i  make  a  faithful  inventory  of  the  f aid  goods  \ 
we  funeral  expences^  and  the  exptnces  about  the  inventory  only 
fiecepted.  And  the  fame  inventory  Jhall  he  delivered  to  th$ 
Irdtnaryy  within  a  time  to  be  appointed  by  his  difcretion. 
Lind.  17  b. 

And  by  the  ftatute  of  the  21  H.  8.  c.  5.  The  executor 
and  executors  named  ty  the  teflator^  orperfon  deceafed^  or  fuch 
sAir  perfon  or  perfons  to  whom  adminijlratton  Jhall  be  com* 
m^ed  where  any  perfon  dieth  intejlate.  or  by  way  of  intejlate^,  ^ 

calling  or  taking  to  him  or  them  fuch  perfon  or  perfons^  two  at 
tie  kajiy  to  whom  the  per  J  on  Jo  dying  was  indebted^  or  mad$ 
msj  legacy  ;  and  u'  on  their  refufal  or  abjence^  two  other  honefl 
pirfins^  being  next  of  kin  to  the  perfon  fo  dying  \  and  in 
tinr  default  and  abfence,  two  other  honefl  perfons ;  and  in 
Hnir  prefence^  and  by  their  difcretions^  Jhall  make  or  cauje  ta 
h  made  a  true  and  per fe^  inventory  of  all  the  goods^  chattels^ 
fMres^  merchnndifesy  as  well  moveable  as  not  moveable  whatfo^  ' 

CfOiTi  that  were  of  the  fat  d  perfon  fo  deceafed:  and  the  J  ami 
fbdt  caufe  to  be  indentidy  whereof  the  one^part  Jhall  be  by 
At faid  executor  or  executors^  admini/lrator  or  adminijlrators^ 
t^fim  bis  or  their  oath  or  oaths  to  be  taken  before  the  faid  bijhopt 
•r  arelinarieSy  tht  ir  officials  or  commijjariesy  or  other  perfons 
hmnmg^power  to  take  probate  of  the  teJlammtSy  to  be  good  and 
MVy  delivered  into  the  keeping  of  thefaid  bijhop^  ordinary  or 
(Atr  perfon  as  aforefaid ;  and  the  other  part  thereof  to  r/- 
mdn  with  the  faid  executor  or  executors^  admini/lrator  or  ad* 
9umj/hators.  And  no  btjhop^  ordinary  or  other  whatfoever  per* 
fist  iaving  authority  to  take  probate  of  tjlaments^  on  pain  in 

U  4  .thi^ 
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thisjiatute  contained^  Jhall  refufe  to  tahfuch  iniUnt&ry  i§ 
prefented  or  tendered  to  he  delivered  as  aforefaid,     f>  4. 

owinburne  fays,  if  the  executor  enter  to  the  teftuCor't 
goods,  and  will  make  no  inventory  thereof,  then  may 
every  legatary  recover  his  whole  legacy  at  his  hands  ;  for 
in  this  cafe  the  law  prefumeth,  that  there  are  fufficient 
goods  to  pay  all  the  legacies,  and  that  the  executor  doth 
fecretly  and  fraudulently  fubtra£t  the  fame :  whereas  other- < 
^wife  the  executor  is  prefumed  not  to  have  any  more  goods 
which,  were  the  teftator's,  than  are  defcribcd  in  the  inveo- 
torv,  the  fame  being  lawfully  made.     Swin.  12Z. 

In  the  cafe  of  the  Coporation  of  Clergymen* s  font  againft 
Swainfon^  Mar.  5.  1747  ;  where  the  executors  made  no 
inventory,  but  paid  intereft  for  a  legacy  during  their  lives, 
it  was  decreed  by  the  lord  chancellor  Hardwicke,  that 
this  {hall  be  evidence  of  aflets ;  and  he  would  not  put  the 
plaintiffs  to  take  a  flri£t  account  of  the  afTets  of  the  tefta- 
tor,  as  there  cannot  now  be  a  perfonal  examination  of  the 
executors.  And  he  faid,  nothing  is  more  neceflary  than 
to  keep  executors  to  deliver  inventories,     i  Vex.  75. 

And   in  the  cafe  of  Orr  and   Kaines^   March,  1750; 
where  the  executor  paid  feveral  legacies  in  full,  and  died, 
having  made  no  inventory;  it  was  decreed  by  Sir  Johq 
Strange,   mader  of  the  Rolls,  that  his  reprefentatives, 
having  afllts  of  the  faid  executor,  (hall  pay  the  reft.     NoC 
exhibiting  an  inventory  (he  faid),  which  every  executor 
ought  to  do,  efptcially  in  a  deficient  eftate,  is  an  impu- 
tation upon  him  ;  and  tho'  not  conclufive  evidence,  yet 
always  inclines  the  court  to  bear  harder  upon  an  executor, 
becaufe  he  may  at  any  time  relieve  himfelf  by  an  inven<- 
lory,  if  he  finds  the  eftate  deficitrnt.     He  is  admitted  both 
at  law  on  plea  of  p/ene  admini/ir(.vit^  and  in  equity  on  ac- 
count of  aflets,  to  fliew,  that  the  money,  for  which  by 
folemn  inventory  on  oath  he  has  charged  himfelf,  has  by 
accident,  as  perhaps  failure  of  fome  great  merchant,  not 
come  to  his  hands  ;  fo  that  the  inventory  not  being  ^aally 
binding,  is  one  reafon  why  he  ought  to   exhibit  one. 
Befides,  every  executor  ought,  after  debts  and  funeral  ex- 
pences,  to  fee  what  remains   for   legatees ;  and  if  not 
enough  for  all,  fhould  make  an  eftimate,  and  pay  all  io 
proportion:  \Vhereas  in  the  prefent  cafe,  the  executor 
having  paid    the  reft  in  full,  is  the   ftrongeft  evidence 
againft  him.     The   rule  is,  that  whenever  an  executor 
pays  a  legacy,  the  prefumption  is,  he  hath  fufficient  to 
pay  all  legacies  ;  and  the  court  will  oblige  him,  if  folvent, 
to  pay  the  icft,  and  not  permit  him  to  biing  a  bill  16 

compel 
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compel  the  legatee,  whom  he  voluntarily  paid,  to  refund; 
although  if  the  executor  proves  infolvent,  fo  that  there  is 
no  other  way,  the  court  will  admit  a  bill  by  the  other 
legatees  to  compel  that  legatee  to  refund.  But  that  is 
Dot  the  cafe  here;  for  the  executor  appears  to  have  been 
folvent ;  and  he  hath  acSted  fo,  as  that  the  court  will  pre- 
fume  him  to  have  received  aflets  fufficient  for  all  the  le- 
gacies.    2  FiZ,  193. 

3.  By  goodi  in  the  aforefaid  conditutions  and  ftatute,  Thinirffot« 
are  included  all  theteftator*s  cattle,  as  bulls,  cows,  oxen,  po?  into  the  in* 
Iheep,   horfes,   fwine,  and    all    poultry,    houfho'd   fluff,  ^^J^Jj'*"" 
money,  plate,  jewels,  corn/hay,  wood  fevered  from  the       \ 
ground,  and  fuch  like  moveables.     Liu;  of  7i/7.  379. 

4.  Qh  ttels  comprehend  all  goods,  moveable  and  im-  Clut^cl*. 
Inoveable  ;  except  fuch  as  are  in  nature  of  freehold,  or 

parcel  of  it.  And  chattels  are  either  per/snJ  or  re  J: 
ftrfmcil  are  fuch  as  belong  immediately  to  me  pcrfon  of  a 
©an 5  and  for  which,  if  thty  be  any  way  injuriouHy 
with-held  from  him,  he  hath  no  other  remedy  but  by 
perfonal  afiion  :  Chattels  real  are  fuch  as  either  apper- 
tain not  immediately  to  the  perfon,  but  to  fome  other 
thing  by  way  of  dependency,  as  a  box  with  charters  of 
land;  or  fuch  as  are  ifluing  out  of  fome  immoveable 
thing,  as  a  leafe,  or  rent  for  term  of  )ears;  and  cbftt- 
tels  real  concern  the  realty,  lands  and  tenements,  in(e- 
itft  in  advowions,  in  flatutes   merchant,   and    the  like. 

I  Ay?.  118. 

^Mifijtes  in  a  pond,  conies  in  a  warren,  deer  in  a  park, 
figions  in  a  dove  houfe,  where  the  ttftator  h:id  the  inherit- 
ance, or  but  for  life,  in  the  pond  wairen  park  and  6o\c 
houfe ;  are  not  chattels  at  ail,  nor  go  to  the  executor, 
but  to  the  heir  with  the  inheritance:  anJ  therefore  they 
trenot  10  be  put  in  the  invertory  of  the  goods  and  chat- 
tels of  the  party  dcccafcd.  IFerit.  ^2,  Swin,  ^22.  But 
if  the  ttftator  have  any  tan)e  pigeons,  deer,  rabbits, 
pheafants,  or  partridges,  they  Ihyjl  go  to  the  executors; 
and  though  they  were  not  tame,  yet  if  they  were  kept 
alive  in  any  room,  cage,  or  fuch  like  place;  fo  fifli  in  a 
trunk;  alfo  young  pigeons,  tho'  not  tame,  being  in  the 

dove  houfe,  ai.d  not  able  to  fly  out.     Law  ofTejL  379. 
A\[o  houndiy  greyhaunds^  fpaniels^  and  the  like,  as  they 

may  be  valuable,  and  11  ay  lerve  not  only  for  dtlight,  but 

far  profit,  (hail  go  to  the  executors.     Law  ofTeJi,  379. 

5«  Debts ^  which  the  deceafed  oued  to  others -^  ought  not  DeKt«  owing  b/ 

to  be  put   in  the  inventory;    becaule  they  arc  not  the  the deccucd. 

goods  of  the  deceafed,  but  of  other  perfons.     Lind,  lib* 

Yet 
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Yet  they  mty  be  put  in,  if  it  (hall  feen  expcdteot.    £/• 
And  thif  the  rather,  in  cafe  the  clear  value  of  tke 
goods  and  chattels  (the  debts  owing  bj  rhe  deceafed  be* 
ing  dediided)  (hall  not  exceed  the  min  of  40!.  ;  cherebj 
the  better  to  afcertain  the  morcuarj. 
'  And  if  chefe  debts  (hall  be  put  into  the  inventory ;  the 
ordinary  (hall  do   well  to  make  -  diligent  examinationi 
whether  the  teftator  did  owe  any  fuch  ;  that  dienby  the 
legataries,  and  children  of  the  deceafed,  and  others,  nay 
not  be  defrauded  of  their  juft  due^  by  any  falfe  pretenoe 
thereof.     Swin.  423. 
wing  to        6    Lindwsod  fays,  that  debts  owng  t9  the  itaafed,  of 
tiled.       which  there  is.  not  any  writing  or  oHigatien^  ought  not 
to  be  put  into  the  inventory  before  they  be  received; 
becaufe,  before  that,  they  are  not  found  to  be  debts,  it 
leail  fo  as  they  may  be  handled  or  taken  hold  of.    But   ] 
afterwards  when  fuch  debts  are  received,  they  ought  to 
be  put   into  the   inver«l:)ry   as  goods   newly   accruing. 
i,ind.  176. 

But  unlefs  they  be  baJ  debts,  it  feemeth  bed  to  infert 
them ;  and  even  if  they  be  bad  debts,  or  defperate,  vet 
they  may  be  inferted,  fpeci Tying  them  as  fuch.  And  if 
in  the  couri'e  of  adminiftration  they  (hall  be  recofcred, 
then  they  (hall  be  accounted  for  in  like  manner  as  the 
reft  of  the  p::rfonalty :  and  if  they  cannot  be  recovered, 
or  fo  much  of  them  as  cannot  be  recovered,  (hall  not  be 
accounted  for  as  any  part  of  the  goods  of  the  deceafed. 

7.  All  /ia/is  for  years  the  executor  (hall  have;  and 
therefore  Ieale«  ought  not  to  be  omitted  forth  of  the  in^ 
vcntory.     i  RoWs  Ahr,  515.     &win»  421. 

If  a  devife  be  of  land  to  one  and  the  heirs  of  his  body 
for  5C0  years  ;  this  is  a  leafe  for  years,  and  therefore  ibc 
executor  ihiU  have  it ;  and  the  reafon  is,  becaufe  an  ef- 
tace  tail  cannot  be  made  of  a  term.     1  RolVi  Mr.  915. 
•  pur  111-  8.  Eftates  fur  outer  I'/V,  that  is,  eftates  held  by  leife 

'-  during  the  life  of  another  perfon,  ought  alfo  to  be  put  ioto 

the  inventory :    the  fame   being   made  diftribuiable  by 
the  (latute  of  the  14  C  2.  c.  20.  (^ ) 


(g\  Before  this  (latute,  fuch  eilates  were  only  afTets  for  pay- 
ment of  debts  by  29  C.  2. 1'.  3.  but  not  of  legacies, except  par 
tiC'jiarl  V  derived  thereout,  nor  were  rhev  ditlributable*  and  there- 
fore  they  needed  no;  b-.*  put  ii>  the  inventory.  Oldbam  v 
PickfriKg^  a  5tf/i.  464.   As  10  tlicfc  eilatcs,  v/V. /ir/rii,  OfmihA 

o.  All 
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A.  Alio  the  executor  fliali  have  all  lands  extended  on  any  Eiteau 
udigment,  ftatute  or  recognizance.     Laip  ofTeJl.  378. 

10.  Alfo  the  executor  (hall  have  all  arrearages  of  reri^  Reot. 
lue  at  the  d^ath  of  the  teftator  ;  and  therefore  the  fame 
[ball  be  pui  in  the  inventory.     Law  of  Teji.  378. 

11.  Ci^r/i  growing  upon  the  ground,  ought  to  be  put  CornorMhct 
into  the  inventory ;  feeing  it  belongetb  to  the  executor :  ***"»»•  V^'^Hn 
but  not  the  grafs  or  trees  fo  growing ;  which  belong  to 

the  heir,  and  not  to  the  evecutor.     Swin,  421. 

Alio  i^^.S  tho' not  fown,  if  planted  ;  zt\6  faffron^  and 

hemp^  becaufe  fown ;  (hall  go  to  the  executors.    Law  of 

Tefl.  380. 
But  Mr.  Wcntworth  thinks,  that  roots  in  gardens,  as 

carrots,  parfnip«,  turnips,  fkirrets,  and  fuch  like,  fliall 

Dot, go  to  the  executor,  but  to  the  heir;  becaufe  thejr 
cannot  be  taken  without  digging  and  breaking  the  foil* 
Went.  61,  62. 

But  lord  Coke  fays,  that  if  the  teftator  fhallfct  roots, 
bis  executors  (ball  have  that  year's  crop,     i  Injl,  55. 

If  a  man  be  feifed  for  life  or  in  fee  or  tail  (in  his  own 
right,  or  in  the  right  of  his  wife,  or  for  years  in  the  right 
of  bis  wife,  and  fows  the  ground  with  corn,  htn  dies  be-* 
fere  it  is  ripe ;  his  executors  (hall  have  it,  and  not  the 
vifo  or  heir :  but  grafs  ready  to  be  cut  for  hay,  apples, 
ptart,  and  other  fruit  on  the  trees,  (hall  not  go  to  theexe-« 
Cutors.  And  the  reafon  of  the  difference  is,  becaufe 
the  former  comes  not  merely  from  the  foil,  without  the 
induflry  or  manurance  of  man,  as  the  latter  doth.     Law 

tfjeft.  379* 

Yet  if  a  leflee  at  will  fows  the  land  with  bay  fed^  and 
by  this  increafes  the  grafs,  and  the  lefTor  enters  and  tje<3t 
hiD,  the  lefTee  fhall  not  have  it.      i  Infl,  56. 

But  iot  clover^  faint  foiuy  and  the  like,  ihe  reafon  of 
ftanurance,  labour,  and  cultivation,  i^  the  fame  as  for 
Corn;  but  no  cafe  hath  occurred,  wherein  thefe  matters 
kave  come  in  queftion ;  this  kind  of  hufbandry  having 
ken  in  ufe  only  of  late  years. 

If  the  wife  had  a  leafe  for  years  as  executrix,  and  the 
Mband  fows  the  ground  with  corn,  and  dies  before  it  is 
ripe  ;  the  corn  ihall  go  to  his  executors,  at  leaft  fo  much 
at  is  more  than  the  yearly  rent  of  the  tand :  but  i^  the 
iMiibind  and  wife  were  joint  tenants  of  the  land  ;  (he 
fli^  have  the  corn^  a(id  not  his  executors.  Law  of 
Tffi.  380. 

If 


the  Irechold. 
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If  a  parfon  fows  his  glebe  land,  and  dies  befora  fete* 
ranee  ;  and  after,  h<s  fucceflbr  is  admitted  inflituted  and 
indudted  before  the  corn  is  cut :  it  (hall  go  to  the  execu- 
tors or  adminiftrators  of  the  deceafed,  who  muft  pay  debet 
thereof  to  the  fucceflbr.  i  RolTs  Ahr.  655. 
Viogi  affixed  12.  Things  that  are  affixed  to  the' tenement,  and  are 
made  parcel  of  the  freehold,  ought  not  to  be  put  in  the 
inventory ;  becaufe  thefe  belong  to  the  heir,  and  not  (0 
the  executor.     Swin*  4*2 1  • 

And  therefore  the  glafi  annexed  to  the  windows  of  the 
houfe,  becaufe  they  are  parcel  o^  the.houfe,  (ball  defceod 
as  parcel  of  the  inheritance  to  the  heir,  and  the  executon 
fhall  not  have  it.  And  although  the  Icrflee  himfeK,  at  hit 
own  coft,  do  caufe  the  glafs  to  be  put  into  the  windows, 
yet  the  fame  being  parcel  of  the  houfe,  be  cannot  take 
the  fame  away  afterwards,  wiihout  danger  of  puniflimcnt 
for  waftc.  Neither  is  t^cre  any  material  dlfFerence  in 
law,  whether  the  glafs  were  annexed  to  the  window  witb 
nai!f,  or  in  other  manner,  either  by  the  lord  or  by  the 
tcpiiiit;  for  being  once  affixed  to  the  freehold,  the  fame 
cannot  be  removed  by  the  Icflee,  but  (hall  belong  to  the 
heir,  and  not  to  the  executors  :  and  therefore  the  fame  i« 
not  to  be  put  into  the  inventory,  as  part  or  parcel  of  l^'C 
goods  of  the  dcccafcd.     Suin.  421. 

I'he  like  may  be  concluded  of  'ivalnfcot ;  that  it  ought 
not  to  be  put  into  the  inventory,  as  parte!  of  the  goo*^* 
of  the  deceafcd  ;  for  being  annexed  unto  the  houiV,  either 
by  the  lefibr  or  by  the  lefl'ce,  it  is  parcel  of  the  houfe.  And 
there  is  no  difference  whether  it  be  sffixed  wiih  gieat  nails 
or  little  nails,  or  by  fcrews,  or  irons  thrufi  through  the 
pods  or  walls  o^  the  houfe  ^  for  howfocver  it  be  affixed, 
either  in  manner  aforefaid,  or  in  any  other  m^inner,  it  is 
parcel  of  the  freehold  ;  and  if  the  executors  (hail  remove 
it,  they  arc  puni(bable  for  the  fame.     Swin.  421. 

And  not  only  glafs  and  wainfcot,  but  any  other  fuch 
like  thing,  affixed  to  the  freehold,  or  to  the  ground,  with 
mortar  and  ftone,  as  lubles  dcrmanty  Uads^  wangerjy  and 
fuch  like  ;  for  thefe  belong  to  the  neir,  and  not  to  the 
executor :  and  therefore  they  are  not  to  be  put  in  the  in- 
ventory of  the  deceafcd's  goods.      Swirt.  421. 

So  alfo  of  mill'Jhrus^  anvils y  doors ^  keys^  window  /butters  ; 
none  cf  thefe  be  chattels,  but  parcel  of  the  freehold,  or 
thereto  pertaining  ;  and  therefore  (hall  not  go  to  the  exe- 
cutors.    TVent>  61. 

An  executor  taking  away  a  furnace^  which  was  fet  in 
*  ^  middle  of  an  houfe,  and  not  fixed  to  any  wall ;  tbc 

heir 
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btir  brought  an  aflion  of  trefpafs  againft  him  :  and  it 
WIS  adjudged  for  the  heir,  that  this  fhould  go  as  part  of 
the  freehold  ahd  inheritance  of  the  heir.  But  in  the  cafe 
of  Z)^  and  Juflin,  Walmlley  faid,  that  lord  Dyer's  opi- 
nion was,  that  where  the  furnance  is  not  affixed  to  the 
wall,  the  leflee  might  within  his  term  take  it  away ;  but 
not  if  it  was  fixed  to  the  wall,  for  there  it  would  ftrengthen 
the  houfe.     LawofTtft.  380.  1 

PiSfures  and  glajfes^  though,  gei*erally  fpeaking,  not  part 
of  the  freehold,  yet  if  put  up  iniiead  of  wainfcot,  or 
where  other  wife  wainfcot  would  have  been  pur,  fhal)  go 
to  the  heir  ;  for  the  houfe  ought  not  to  come  to  the  heii^ 
luaimtd  or  disfigured.     2  Vern^  508.     Law  of  Teji.  380, 

381. 

But  in  the  cafe  of  Harvey  and  Harvey^  M.  14.  do.  2. 
In  trover  by  the  executor*againft  the  heir ;  it  was  held  by 
Lcc  chief  juftice,  that  han^ings^  tape/lry^  and  iron  backs  to 
chimnies,  belong  to  the  executor ;  who  recovered  accord-* 
iflgly  again  {I  the  heir.     5/r.  1141. 

And  the  law  feemeth  now  to  be  held  not  fo  ftri£t  as 
formerly ;  and  if  thefc  things  can  be  taken  away  without 
prejudice  to  the  fabrick  of  the  houfe,  it  feemeth  that  the 
executor  (hall  have  them  ;  as  tables,  although  fattened  to 
the  floor  ;  furnaces,  if  not  made  part  of  the  wall ;  grates, 
iron  ovens,  jacks,  clock  cafes,  and  fuch  like,  although 
fixed  to  the  freehold  by  nails  or  other  wife. 

Dec.  14.  1743;'  Lawton  and  Lawton.  The  queftion 
was,  Whether  a  fire  engine  fet  up  for  the  benefit  of  a  col* 
Stry  by  a  tenant  for  life,  (hall  be  confidered  as  perfonal 
tftate,  and  go  to  his  executor,  or  fixed  to  the  freehold, 
<UkI  go  td  a  remainder  man.  For  the  plaintiff*  (who  was 
St  creditor  of  the  tenant  for  life)  evidence  was  read,  to 
prove  that  the  fire  engine  was  worth,  to  be  fold,  350  I,  ; 
9uxi  that  it  is  cuftomary  to  remove  them ;  and  that  in  * 

knilding  of  (beds  for  fecuring  the  engine,  they  leave  holes 
br  the  ends  of  timber,  to  make  it  more  commodious  for 
removal,  and  that  they  are  very  capable  of  being  carried 
bom  one  place  to  another.  And  it  was  argued,  that  the 
teftator  was  dead  greatly  indebted  ;  and  it  would  be  hard, 
when  he  has  been  laying  out  his  creditors  money  in  ere£t- 
log  this  engine,  that  they  fhould  not  have  the  benefit  of 
i^  but  that  the  Rr'xQ,  rule  of  law  (hould  take  place.  And 
it  was  compared  to  the  cafe  of  a  cyder  mill,  which  is  let  in 
very  deep  into  the  ground,  and  is  certainly  fixed  to  the  free- 
bold  ;  and  yet  lord  chief  baron  Comyns,  at  the  affizes  at 
Worcefter,  upon  an  aflion  of  trover  brought  by  the  ex- 
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ecutor  againft  the  heir,  was  of  opinion  that  it  was  ptt^ 
fonai  efiate,  and  dircf^ed  the  jury  to  find  for  the  execJton 
On  the  other  hand,  for  the  defendant,  evidence  was  pro* 
duced  to  (hf  w,  that  the  engine  cannot  bt  removed  witH* 
out  tearing  up  the  foil,  and  deftroying  the  brick  wofk. 
'by  the  lord  chancellor  Hardwicke  :    This  ii  a  demand  by 
a  creditor  of  Mr.  Lawton  who  fet  up  the  fire  engine,  to 
have  the  fund  for  payment  of  debts  extended  as  much  as 
poflible.     *Tis  true,  the  court  cannot  conftrue  the  fund 
for  afTets  further  than  the  law  allows ;  but  they  will  do 
it  to  the  utmod  they  can  in  favour  of  creditors.     This 
tarings  on  the  queflion  of  the  fire  engine,  whether  it  (hall 
be  confidered  as  perfonal  eftate,  and  confeqUentiy  applied 
to  the  incTt-afe  of  aflets  for  payment  of  debts.     Now  it 
appears  in  evidence,  that  in  its  own  nature  it  is  a  perfonal 
moveable  chattel,  taken  either  in  part,  or  in  grofs,  before  it 
is  put  up.     But  then  it  is  inriAcJ,  that  fixing  it  in  order 
to  make  it  work,  is  properly  an  annexation  to  the  firee<^ 
hold.     To  be  fure,  in  the  old  cafes,  they  go  a  great  way 
upon  the  annexation  to  the  freehold  ;  and  (o  long  ago  as 
Henry  the  feventh's  time,  the  courts  of  law  conflnicd 
even  a  copper  and  furnaces  to  be  part  of  the  freehdd. 
Since  that  time,  the  general  ground  the  courts  havegon€ 
tipon  of  relaxing  this  ilricl  conflruAion  of  law  is,  that 
it  is  for  the  benefit  of  the  pubiick  to  encourage  tenants 
for  life,  to  do  what  is  advantageous  to  the  eftate  during 
their  term.     What  would  hive  been  held  to  be  wafle  in 
Henry  the  feventh's  time,  as  removing  wainfcot  fixed 
only  by  fcrews,  and  marble  chimney  pieces,  is  now  al- 
lowed to  be  done.     Coppers,  and  all  forts  of  brewing 
vefTels,  cannot  pofiibly  be  ufed,  without  being  as  much 
fixed  as  iire  engines ;  and  in  brew  houfes  ^fpecially,  pipes 
muft  be  laid  through  the  walls,  and  fupported  by  walls | 
and  yet,  notwithftanding  this,  as  they  are  laid  for  the 
convenience  of  the  trade,  landlords  will  not  be  allowed 
to  retain  them.     This  being  the  general  rule,  confider 
how  the  cafe  (lands  as  to  the  engine  which  is  now  JO 

Sueftion.  It  is  faiJ,  there  are  two  maxims  which  ar« 
rong  for  the  remainder  man  :  Firfl,  That  you  fliall  not 
deftroy  the  principal  thing,  by  taking  away  the  acteflbiy 
to  it.  And  this  is  very  true  in  general,  but  doth  not 
hold  in  the  present  cafe;  for  the  walls  are  not  the  prin- 
cipal thing,  as  they  are  only  fheds  to  prevent  any  injury 
that  might  orhcrwife  happen  to  it.  Secondly,  It  htt 
be^n  fald,  that  it  muft  be  deemed  part  of  the  eftatey  be* 
caufe  it  cannot  fubfiii:  without  it.    Now  collieries  for« 
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lerlj  might  be  enjoyed  before  the  invention  of  engines  ; 
nd  therefore  this  i^s  only  a  queflion  of  fnajus  and  mlnus^ 
whether  it  is  more  or  lefs  convenient  for   the  colJiery. 
There  is  no  doubt  but  the  cafe  would  be  very  clear  as 
»ecween  landlord  and  tenant.     It  is  true,  the  old  rules  of 
aw  have   indeed  been  relaxed  chiefly  between  landlord 
ind  tenant,    and  not  fo  frequently  between  an  anceftor 
ind  heir  at  law,  or  tenant  tor  life  and  remainder  man. 
But  even  in  theii!  cafes,  it  admits  the  condderation'of 
[>ublic  conveniency  for  determining  the  queftton.  I  thinks 
even  between  anceftor  and  heir,  it  would  be  very  hard 
that  fuch  things  (bould  go  in  every  inftance  to  the  heir. 
One  reafon  that  weighs  with  me  is,  its  being  a  mixed, 
cafe   between  enjoying    the    profits   of    the  land,    and 
carrying  on  a  fpecies  of  trade  |  and  confidering  it  in  this 
light,  it  comes   very  near  the  inftances  in  brewhoufes  of 
furnaces  and  coppers.     That  cafe  alfo  of  the  cyder  mill^ 
between  the  executor  and  the  heir,  is  extremely  ftrong  ; 
for  though  cyder  is  part  of  the  profits  of  the  real  eftate^ 
yet  it  was  held  by  lord  chiL-f  baron  Comyns,  a  very  able 
common  lawyer,  that  the  cyder  mill  was  perfonal  eftate 
notwithftanding,  and  that  it  fhould  go  to  the  executor. 
It  doth  not  difl^er  it  in  my  opinion,  whether  a  (bed  over 
iiich  an  engine  be  made  of  brick  or  wood  ;    for  it  is  only 
iBiended  to  cover  it   from   the  weather  and   other  \n^ 
conveniencies.     This  is  not  the  cafe  between  f  n  anceftof 
and  an  heir,  but  an  intermedLate  cafe  betweeh  a  tenant 
fcr  life  and    remainder  man.     The  reafon  of  the  thing 
weighs  moft  in  favour  of  the  tenant  for  life  ;  and  is  like 
the  cafe  of  corn  growing,  which  fliall  go  to  the  executor^ 
and  not  to  the  heir  or  remainder  man,  it  being  for  the  be- 
nefit of  the  kingdom  that  corn  (bould  be  fown.     It  is 
terj  well  known,  that  little  profit  can  be  made  of  coal 
nines  without  this  engine  ;  and  tenants  for  life  would  be 
difcouraged  in  erecting  them,  if  they  mud  go  from  their 
re|>refentatives  to  a  remote  remainder  man,  when  the  te* 
.  ittnt  for  life  might  poffioly  ^ie  the  next  day  after  the  en* 
g^  is  fet  up.     Thefe  reafons  of  publick  benefit  and  con* 
vcAieoce  weigh  greatly  with  me,  and  are  a  principal  in<^ 
grcdient  in  my  prefent  opinion.     Upon  the  whole,  1  think 
Ais  fire  engine  ought  to  be  confidered  ^ls    part  of  the 
pcrCcHial  ettate  of  Mr.  Lawton,  and  go  to  the  executor 
for  the  increafe  of  afitts.      And   decreed   accordingly. 

13.  But  if  a  man  be  feifed  of  a  houfe,  and   pofleHed  Hdtrloomf* 
of  divers  heir-looms,  that  by  cuftom  have  gone  with  the 
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At.c  iu:r,:i-*/  '*T*.  tr.it  i  bcx  gnrTiirrl.  or  tbf  t^ 
wttj  rvio*:  c^  '.•  t:  t  -**  -.  tr:»i'rT  rt'*  \i3ic  te  nai  ifiid 
tc/  tirf  fr«-  v.c,  ttt  atc»L"i€  tnrr  cpni&iz  thai  i^ia^ 
w-ic*:  t-^i'.  •  ^  'Oft  rjtir,  tarr  £.  k.  beiasrE  id  tae  bear,  ui 
iicx  t'-  !'it  *x*c*jt'.'»  ;  ire  tri=*rf3rs  tnrr  tre  nat  to  be 
2»yt  ir.'o  IS*  i;.vt'.tsrr  of   tbs  d?«csisc"«  £3od&.     Sai. 

But  ^%  to  !r.  s  /^./.V  steers  £  ciSiaSor,  xad  f«hk,  ff 
tiie  writ;f  ;.•«  wM'.n  czr^r^rr,  thf  irheraricr  xre  in  1  db4 
ihc  erx*<.i.-ors  f-,*  rzvr  •-?  cr.ff^.  suf  rsr  rrT  the  writ- 
i.n^f.  J5'jt  :?  tr.c  '-.'.'ft  ir:  ihj!,  the  hc.r  fci!)  hart  rbc 
chfA  alfo ;  t'jt  if  •:  oc  rr :  fou',  the  cxecuicr  (hill  ha»e 
the  ch-tf*.      I  /i^//'/  y/:V.  M5. 

But  the  author  cf  the  iflii;  ofTe^amrKt^  Dbferrcth,  thit 
thi»  f:iO:nction  fccrr.crh  not  to  be  well  uLer.  :  for  zf  it  be 
a  box  purp^jfcd  for  iht  keeping  cf  the  dcei?,  the  heir 
ou^ht  to  h^vt  It  whether  locked  cr  open  :  on  the  ower 
harid,  if  it  be  a  box  defi^ncd  for  ether  ufe,  as  for  the 
keeping  !iricn  ;  it  canrot  be  f^id  to  bcsppurtenant  to  evi- 
denceii,  altho*  fom?  be  in  it,  fur  fa  niay  other  things  alfb; 
or  ptrhap»  it  ni;iy  be  a  chcfl  or  cabinet  of  great  value, 
furcly  (hi^  (hall  rot  vo  to  the  heir,  when  perhaps  there 
J8  not  prrfonai  cH^tc  i'ufHcier.t  to  pay  the  teflator's  debts. 
Law  ofTiJl,  3K1. 

If  a  furihcf  (lirtin<^.tion  feemeth  neceflary,  it  might  be 
thit :  that  if  the  executor  will  not  open  the  box,  and  de- 
liver the  writinf;s,  (be  heir  rather  than  not  have  the  writ- 
in)',s  may  take  the  box  alfo ;  but  if  the  executor  will  de- 
liver the  wriiiii{j;s,  and  retain  the  box,  it  doth  not  feeoi 
iliat  one  box  mc^re  than  another  can  be  faid  to  be  appur- 
tenant 
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in  the  fpiritual  court  of  York.  The  defendant  BenfoH^ 
being  a  credicor  of  the  inrefiate  by  bond  in  the  penality 
of  600 1.  brought  an  a£tion  againtl  the  defendant  Mrs. 
Hudfon  upon  that  bond,  and  (he  pleaded  that  (he  had  not 
aiTe-s  above  54  1.  which  fh^  paid  i"to  court.  The  defend- 
ant Binfcn^  not  being  faiisRed  with  the  inventory  brought 
in  by  her,  procured  the  comnilFary  (by  indcinnifying 
him)  to  aflign  the  adniini (I ration  bond  to  him,  and  he 
put  it  in  fuic  by  bringing  three  feveral  a£lions,  one  againft 
her,  and  one  againil  each  of  the  fureties  ;  and  afligned  for 
breach  of  the  bond,  that  (be  had  not  exhibited  a  true  and 
perfeft  inventory.  I'hefe  caufes  came  on  to  be  tried,  and 
on  the  trial  no  defence  was  made,  and  there  was  judgment 
for  the  plaintiff  by  default.  A  bill  was  brought  againft  the 
defendant  Benfon^  infifting  that  he  as  a  creditor  had  no 
right  to  put  the  bond  in  fuit  againit  the  fureties,  and  pray- 
ed an  injunction  to  ftay  the  proceedings  at  law.  And  for 
this  was  cited  the  cafe  of  the  Archhijhop  0^  C  nterbury  and 
Willis.— Zy  the  lord  chancellor  Harduuicke :  There  it 
no  doubt  but  the  archbifhop's  commiilary  may  affign  a 
breach  in  not  delivering  a  true  agd  perfect  inventory, 
and  even  without  citation,  and  nothing  elfe  ap^iears  st 
law,  and  there  mud  have  been  a  judgment  for  the 
ordinary,  becaufe  no  doubt  there  was  a  breach  in  not 
exhibiting  fuch  an  inventory.  What  the  counfel  for 
the  plamtifFs  and  for  Mrs.  Hudfon  aim  at  would  hate 
hctii  right,  fuppofing  the  coinmifrary  had  affigned  tor 
breach  the  non- payment  of  the  creditor's  debts.  The 
ccclefiaflical  court  under  ft  and  no  more  by  an  account^ 
than  fomc  account  in  nature  of  an  inventory,  and 
depends  only  upon  the  particular  wording  of  invento- 
ries by  iidmiiiiliiatnrs.  7'he  ordinary,  after  an  admini- 
ftrator  has  cxhi'oii.d  an  inventory,  cannot  cooripel  the 
adminiftrator  to  uccounr,  but  it  niuft  be  ai  the  inflance  - 
of  the  party,  and  thcrci'orc  the  inventory  and  account 
are  as  to  the  ordinarv  the  fame  thing.  What  the  de* 
f«:ndjnt  Mr  Benfon  afks  is,  that  this  bond  upon  which 
the  penalty  is  recovered,  may  ftand  only  as  a  fecurity  for  ''I 
•what  is  juflily  due  to  the  creditor.  The  adm  niftratrix  I 
10  be  fure  cannot  now  difpute  the  verdid,  which  finds 
ihc  did  not  adminiiUr  the  whole  aiFets,  and  (he  il 
bound  bv  a  verdict  which  has  unravelled  a  matter,  and 
it  is  no  cxcufe  to  fay  that  the  verdict  was  without  de- 
fence ct  the  adminiitr.itrix,  for  that  is  rather  a  confcioirf^ 
iicls  that  the  had  no  defence.  Thtirtforc  the  court  wiU 
not  think  it  proper  to  have  the   whole  account  takes 
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not  made  into  a  garment  in  the  life  of  the  bufband,  jtt 
the  wife  (hall  have  this,  and  not  the  executor  of  the  hof- 
band  ;  inafmuch  as  it  was  delivered  to  her  to  this  ioteit: 
but  againft  the  debtee  of  the  hu(band,  the  wife  (hall  have 
xio  more  apparel  than  is  convenient,     i  RolPs  Abr.  911* 

But  in  the  cafe  of  Haftings    and  Douglas^  H.  9  C&r. 
A  chain  of  diamonds  and  pearl,   worth   370l*»   ufailly 
worn  by  Sir  John  Davis's  wife,  who  was  daughter  of  thie 
earl  «f  Caftlehaven,  being  by  her  hufband's  will  devifed 
from  her ;  Berkeley  and  Jones  were  of  opinion,  that  flie 
being  the  daughter  of  a  nobleman,  and  permitted  to  afe 
them  frequently  as  ornaments  of  her  perfon,  and  they  be- 
ing convenient  for  her  degree,  (he  fhould  have  them'  at 
her  paraphernalia ;  and  when  there  are  not  debts  to  be 
paid  (as  it  doth  not  appear  that  there  are  any  in  this  cafe)| 
ihe  (hall  have  them  againft  the  executors  or  adminiftraton 
of  her  hufjand,  and  the  hufband  cannot  difpofe  of  them 
^from  his  wife  by  his  will ;  but  inftantly  by  his  deatbydir 
pofleflion  of  them  being  in  the  wife's  cuftody,  the  pro- 
perty is  vefted  in  her,  and  the  huiband  cannot  give  then 
away  ;  for  it  is  not  reafonable  the  hu(band  fboald  leSfS 
her  naked  of  thofe  jewels  which  (he  ufually  did*  wear,  and 
are  fit  according  to  her  calling  to  wear.     But  Richardte 
and  Croke  were  of  opinion,  that  the  will  was  good,  and 
that  (he  may  not  take  them  contrary  to  the  devifei  but  if 
the  hufband  had  not  made  his  will  of  them,  but  bad  left 
them  to  the  difpofition  of  the  law,  and  the  queftion  had 
been  betwixt  the  executor  or  adminiitrator  and  the  wifc^ 
where  there  be  not  ?ny  debts  or  legacies  to  be  paid,  or 
where  there  be  aflets  to  pay  all  debts  and  legacies  beifcs 
thofe  jewels  ;  there  pcradvcnture,  the  law  will  allow  te 
to  take,  and  to  enjoy  them  as  her  paraphernalia*     Gn^ 
Car,  343.     1  RdFs  Abr,  gii. 

But  m  the  cafe  of  Carfy  and  Appletm^  M.  a6  <J»  ft 
The  hufband  devifcd  the  jewels,  which  were  the  para* 
phernalia  of  the  wife,  nnd  died:  They  were  decreed t9 
the  Wife,     i  iha,  Ca.  240. 

^\nd  by  Macclesfield  lord  chancellor  :  Bona  paraphcr* 
nalia  are  not  devifahle  by  the  hufband  from  the  wife|  wti 
more  than  heir-looms  from  the  heir;  fo  that  the rig|cai 
the  wife  to  her  paraphernalia  is  to  be  preferred  10  tbatif 
a  legatee.     1  P.  /A///.  730. 

But  it  is  faid,  that  bona  paraphernalia  (hall  not  beie» 
tained  by  the  wife  againft  Mts.  And  in  the  cafe  of  ftlNf 
and  Stkbbsy  H.  31  C,  2.  it  was  held,  that  where  the  real 
cAate  IS  chargeable,  together  with  the  pcrfonal*  (er  the 
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f  yinciit  of  debts,  and  the  peifonal  eftate  is  defieient,  tbe 
kom  paraphernalia  (hall  be  liable  before  the  real  eftaCi^ 
Hull  come  in.     Cha  Ca  Finch.  415. 

But  in  the  cafe  of  Tipping  and  Tipping^  Af.  1721*  Bf 
Mmcclesfield  lord  chancellor:  Bona  paraphernalia  are 
liable  to  debts  in  favour  of  creditors  only,  and  not  in  fa- 
voar  of  the  heir  at  law.     i  P.  IViU.  73O. 

And  if  creditors  of  the  teftator  by  judgment  take  the 
jewels  after  his  death  in  execution,  when  the  heir  or  ex* 
eeotor  or  truftees  have  other  afiets  fuflkient  to  pay  fuch 
debts;  this  is  a  default  in  the  trufteee,  for  which  the 
widow  ought  not  to  fuffer^s  to  her  bona  paraphernalia. 

%p.  mu.  80. 

And  in  North-y  zniNortbeyy  Dec.  6, 1740 ;  lord  Hard* 
Wicke  faid,  that  the  late  dafes  have  gone  (o  far  in  tbe 
point  of  paraphernalia,  that  they  have  conlidered  »  wife 
in  the  nature  of  a  creditor,  and  as  having  a  lien  upoA 
feel  eftate*  Though  the  jewels  in  the  prcfent  cafe  were 
worth  3000-1.,  yet  (he  faid)  the  value  makes  no  altera- 
:  and  that  there  are  feveral  cafes  where  there  hare 
debts  ftanding  out  againft  the  bufband,  and  yet  the 
wife  has  been  adnritted  as  a  creditor  to  the  value  of  the 
paniphernaiia,  even  upon  truft  eftates  created  for  payment 
of  debts.  >*  1  Atk,  78,  79. 

And  in  the  cafe  of  htledon  and  Northcote^  Mar.  j|. 
1746  ;  it  was  faid  by  lord  Hardwicke,  that  where  there 
ii  a  truft  eftate,  charged  with  payment  of  debts,  which  it 
loficient  for  that  purpofe,  (he  may  come  round  upon  the 
tnift  eftate  to  be  reimburfed  to  the  value  o^  her  parapher* 
aalta^  if  the  perfonal  has  been  exhauft^  by  her  hufband's 
oedttors.  And  fo  it  hath  been  determined  in  feveral  cafes* 
3^*.  438.  (1) 

And  in  Snelfon  and  Corbety  June  16.  1746  ;  where  the 
^oeftion  was,  whether  paraphernalia  (hall  be  liable  to  the 
Htyment  of  fimple  contract  creditors  and  legacies  9  Lord 
Hardwicke  faid.  At  law,  where  the  hufband  dres  indebt- 
ed, tbe  widow  cannot  have  her  paraphernalia;  but  this 
doth  not  determine  fo  (Iriftly :  ^or  if  the  pcrfopal 
hath  been  exhaufted  in  payment  of  fpecialty  ore« 
dbors,  (he  (hall  ftand  in  their  place  as  to  {o  much  upon 
ebe  real  aflets  of  the  heir  at  law  ;  for  (he  has  a  prior  right^ 
end  a  fuperior  one  to  legatees,  who  take  only  from  the 
bounty  of  the  teftator.     3  Atk*  369. 


^F 


(f)  See  BtytHon  v.  Parkhurft,  \  ffro.  576. 
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givca  to  kcr  bj  kr  haOaai  in  his  KfaM 

Yet  MCviiliawfaK  aB  tte  hath  bees  bid,  if  Mil 
leTpcA  what  bath  bees  ofed  and  nMcnrcd,  fiKh  httb  c« 
beee  thegeoenlaod  andeDt  csioai  ornther  coamlf  < 
the  proviiice  of  York,  as  theccbj  widows  have  bcee  H 
kneed,  t^  referve  id  their  owe  ofe,  not  ooly  Aeir  s^ 
id,  and  a  coovcoieot  bed,  but  a  colKr  widi  divcffS.thM| 
therein  nccellvj  for  their  own  pttfimss  which  dii| 
have  been  ufoallj  omiaed  out  of  the  inveniorj  of  dii 
deceafed  buftand's  goods,  uideis  ptradventme  the  bi 
'  hand  was  fo  far  indebted,  as  the  reft  of  his  goods  voi 
not  fufficc  to  difcbarge  the  iJune  ;  in  which  calc  the  «% 
jewels,  chains,  and  borders,  and  fuch  like,  being  diia| 
of  dccencj  or  ornament,  and  not  of  neceffitjr,  have  ba 
ufually  prised  and  put  into  the  inventory  amongft  tA 
goods  of  the  deccafcd,  towards  the  psyment  of  his  debt 
and  fo  they  ought  to  be.  Swin.  42a* 
Wifi^tirodMr  ly.  Goods  to  which  the  hufband  is  intitled  in  right 
ckaiicli*  ||-|^  wife,  and  as  admtniftrator  to  her,  are  not  to  be  p 

in  the  inventory  after  her  death  ;  but  things  which  ate 
adion  muft  be  put  in.     Swin.  422.  G#dL  O.  L.  153. 

In  the  cafe  of  Sir  Jobn  St.  J^bn^  T.  15  Chm.  the  b 
C.  was  poflefled  of  divers  leafes,  and  conveyed  them 
trufl,  and  afterwards  married  with  >//  B.  i  he  lady  1 
ccivcd  the  money  upon  the  leafes,  and  with  part  of  I 
money  bought  jewels,  and  other  part  of  the  money  i 
left,  and  died.  A,  B.  talces  letters  of  adminiftrationofi 
goods  of  his  wi^e  ;  and  in  a  fuit  in  the  eccieAaftical  coa 
the  court  would  have  connpelled  him  to  have  given. 


(Jt)  S.  P.  Read  v;  ^ntll,  z  Atk.  64a. 
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that  they  werd  undec  40  I.,  and  by  confequence  thit  the 
taking  more  than  2  s.  6  d.  was  extortion  within  the  ftatuttf 
therefore  it  was  adjudged  (o  be  ill,  inafmuch  as  without 
that  it  could  not  appear  to  the  court,  whether  ho  was 
punifliable  o^  not.     Gibf.  485. 

Other  matters  relating  to  the  faid  fees,  are  fpecified  ia 
the  former  part  of  this  chapter,  in  treating  of  the  fees  for 
prabat^  of  wills  (/);  and  the  whole,  moreefpecially,  under 
the  title  Fees.  [For  the  fees  for  probate  of  wills  and  ad- 
minidration  of  the  effecis  of  feamen  and  marines  fee 
ante  p.  246.] 

24.  By  the  feveral  {lamp  a£ls,  For  every  (kin  or  piece 
of  vellum  or  parchment,  or  (heet  or  piece  of  paper,  on 
which  fball  be  written  any  letters  of  adminiflration  (ex- 
cept of  common  feamen  or  common  foldiers  flain  or  dead 
in  the  fervice)  for  any  ellate  above  the  value  of  ao  K  fliall 
be  paid  aftamp  duty  of  los  :  [If  theeftate  is  of  the  value 
of  100 1.  and  under  300I.,  2I.  10  s.  ;  if  of  the  value  of 
30c  1.  and  under  600I.,  51.  los.  9  if  600  1.  and  under 
lOGol*,  81. ;  if  1000  1.  and  upwards,  14  I.  ;  if2000l.  and 
upwards,  20  !•  \  if  5000  1.  and  upwards  30  I.  \  if  1 0,000 L 
and  upwards,  40 1.,  and  for  every  inventory  or  copy  there- 
of, 2  s.] 

25.  The  plaintiff  could  not  produce  any  letters  ofad- 
miniilration,  yet  to  prove  himfelf  adminifirator,  he  pro- 
duced, the  book  of  the  fpiritual  court,  wherein  there  wtt 
an  order  rntred,  that  adminidration  (hall  be  granted  to 
him  }  and  this  was  allowed  to  be  good  evidence.  1  Li9» 
101.     Peajly's  C2ik. 

And  by  the  4  Ann.  c.  16.  No  advantage  or  exceptioo 
fhall  be  taken,  for  the  default  of  alledging  the  bringing, 
into  court  any.  letters  of  adminiftration ;  but  the  couit 
(ball  give  judgment  according  to  the  very  right  of  ths 
caufe,  without  regarding  fuch  omiilions  and  defefis,  ac- 
cept the  fame  (hail  be  fpecially  and  particularly  fet  dovft 
and  (hewn  for  caufe  of  demurrer. 

26.  The  ordinary  cannot  repeal  an  adminiftratioB  H] 
his  pleafure.     Swin,  a.  381. 

^.  15  ^  16  C.  2.  Sandys  cafe.  Sir  George  Siodsid*. 
miniftrcd  to  his  fon,  and  afterwards  a  woman  pretendiog 
to  be  his  wife,  fued  for  a  repeal,  but  a  prohibition  Wtf*^ 
granted  ;  becaufe  the  ordinary  had  an  ele^ion  to  grant  It. 
either  to  the  father  or  wife,  and  had  executed  his  pofCK 
by  granting  it  to  the  father.     Raym.  93. 


(/)  Supra,  Probate,  14. 
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executors  ind  among  other  bequeftt,  gave  hit  kemni  km 
200ol.»  to  be  paid  at  three  feveral  payinents.  The  faid 
fecond  Ton  took*out  proceft  againft  the  elder  brDCher»  wtA 
caufed  him  to  be  cited  before  the  judge  of  the  prerogatiie 
court  (where  the  will  was  proved)  in  order  co  compel 
him  to  bring  in  an  inventory.  But  it  appearing  to  til 
judge,  that  the  two  firft  payments  were  made,  and  ihl 
third  offered  to  be  made ;  he  gave  fentence,  chat,  then 
iRRps  no  need  of  an  inventory  at  the  inftance  of  the  plus- 
tifF:  which  was  confirmed  by  the  delegates,  firfl  upoi 
appeal,  and  afterwards  upon  a  commiflion  of  rericWi 
JS491M.  470. 

20.  Altho*  appraifements  and  inventories  fhall  not  b  ^ 
made  according  to  the  ecclefiaftical  law,  nor  to  the  ftatuls 
aforefaid  :  yet,  by  the  praAice  of  the  courts,  if  the  goods 
of  the  deceafed  (hall  be  appraifed  by  any  honeft  perfcns  of 
the  neighbourhood,  and  reduced  into  an  inventory,  and 
afterwards  the  faid  inventory  (hall  be  in  due  time  exhi* 
bited  before  the  judge  who  proveth  the  will  or  graateib 
the  adminiftration,  upon  the  oath  of  the  executor  or  ad- 
miniftrator,  fuch  inventory  fhall  receive  credit  io  al 
caufes  and  courts,  and  he  that  cxhibiteth  the  fame  ihall 
be  freed  from  the  burden  of  proving  the  truth  of  the  ia- 
ventory,  that  is,  that  the  deceafed  had  no  more  goods  | 
and  he  retorteth  the  proof  of  any  goods  having  been 
omitted,  upon  the  legatary  or  other  perfon  pretending  in* 
tereft  in  the  goods  of  the  deceafed.      i  Ought.  344, 

Qy  which  oath  of  the  executor  or  adminiftrator  is  to  be 
underftood,  the  oa^h  which  he  took  at  the  time  of  granting 
the  probate  or  adminiilration  :  unlcfs  the  party  be  called 
afterwards  to  exhibit  an  inventory  upon  his  corponl 
oath  ;  for  thtn  he  fhall  again  take  a  fpcctal  oath  of  the 
truth  of  the  inventory,  notwithftanding  the  former  gene* 
ral  oath  that  he  took  at  the  time  of  granting  the  probate 
or  letters  of  adminiiiration.     Id. 

21.  For  fumetiaies  it  is  demanded,  and  by  the  judgia 
decreed,  at  the  inflance  of  the  party  having  intereft  intbe 
goods  of  the  deceafed,  that  an  inventory  be  exhibited  upoa 
the  oath  of  (he  executor  or  adminiftrator,  before  the  iflii- 
ing  of  the  probate  or  letters  of  adminiftration  under  feal; 
and  then,  notv/irhdanding  the  former  general  oath  had 
been  taken  for  the  faithful  execution  of  the  will  or  ad- 
minifiring  the  goods  of  the  deceafed    and    for   exhibiting 
a  true  inventory,  a  fpeciil  oath  hath  been  uied  to  be  taken, 
at  the  time  of  exhibiting   the   inventory,   of  the   truth 
thereof;    and  that,  either  perfonally,  or  by  virtue  of  a 
commiffioo.    i  Ought.  344. 

Anc 


294  C3ltUfi»«     Inventory. 

mittee  of  the  company  trading  there,  conditioned  to  take 
pofleffion  of  the  effedls  of  perfons  dying  inteftaite  in  their 
fettlembnts,and  to  fell  the  fame  and  reirit  the  produce  to  the 
company  in  Europe,  in  order  that  it  may  be  delivered 
to  the  lawful  adminiftrator ;  and  fuch  a  bond  ha«  been 
adjudged  good  in  law-  The  jf/rican  Company  v.  Torram^ 
6  T.  Rtp.  588.] 

V.  Of  the  duty  of  executors  and  admiviflrators  in 
making  an  inventory ^  and  getting  in  tbe^effeSs «/ 
.  the  deceajed. 

44nnin!flr>fi^  l«  At  the  time  of  probate  or  Adminiftration  granted,  it 

Mdjb  inventory  j^  ygquircd  that  the  executor  or  adminiftrator  produce  an 

inventory  of  the  goods  chattels  and  credits  of  the  deceafied  \ 
and  at  the  fame  time  he  maketh  oath,  that  he  will  exhibit 
fuch  ^further)  inventory  into  the  court,  as  he  /ball  there* 
after  be  lawfully  required  to  do. 

And  it  is  faid,  that  if  an  executor,  without  making  ai) 
inventory,  (hall  intermeddle  hiq[)felf  with  the  admininra* 
tion  of  the  goods  of  the  deceafed  (except  in  ccrtaia 
'cafes,  as  for  the  expences  of  the  funeral,  for  infinuatioli 
of  the  teftament,  for  making  the  inventory,  for  the.oe? 
ceflary  prefervation  of  the  goods)  fhall  be  bound  to  an- 
fwer  to  everv  one  of  the  creditors  his  whole  debt.  Mi^ 
3^8,  229.     Athon,  icy* 

Alfo  it  is  faid,  that  every  legatary  may  recover  his  whdk 
Ipgacy  at  his  hands  :  for  in  this  cafe  the  law  prefumethi 
that  there  are  fufEcient  goods  to  pay  ajl  the  legacies,  and 
that  the  executor  doth  fecretly  and  fraudulently  fubtniA 
the  fame.  Whereas  other  wife,  the  executor  is  prefumel 
not  to  have  any  more  goods  which  were  the  teftator'Si 
than  are  defcribed  in  the  inventory,  the  fame  being  law- 
fully made.    Swin,  228>  229.    Totb.  183.     12  A/m^  34^ 

And  therefore  if  any  creditor  or  legatary  doth  affirait 
that  the  teftator  had  any  more  goods  than  are  compriiel  < 
in  the  inventory ;  he  mud  prove  the  fame :  othcrwife  Cht 
judge  is  to  give  credit  to  the  inventory,  being  made  in  \ 
due  form  of  law.     Swin.  4.26. 

And  fuch  executor  is  alfo  further  punifliabk  at  tin 
difcretion  of  the  ordinary,  by  the  conftitution  here  ncatt 
following  :  and  therefore  it  concerneth  the  execqtor,  tkat 
be  do  not  adminiiier  the  goods  of  the  deceafed,  until  hn 
hath  caufed  an  inventory  to  be  made :  for  howfopver  |ke, 
aA  of  him  that  is  named  executor  is  faid  to  bold  in  hV| 
before  the  proving  of  the  will  and  the  making  of  the  in- 

Tentoryj 


Vbit  ka  invntory.    Sht  bron^  000  fai  |  iil  :0i»  ht* 

inoT  obji^M  to  iu    Tbcre  was  a  dMte  Ibi^  ctfr  di^ 

.  ditor.  *  The  tdminiSratrix  tppeakd  to  die  foperlDf  ccd^ 

fiaftical  court,  which  aff rmed  thedccree.     ThefwggetSm 

for  a  prohibicioii  wat  their  want  of  jarifiJifiioA/    UaiB  ' 

which  it  was  aoTwered* ,  on  flic  wing  ca^fe,  that  H  \SlHf 

after  fentence,  it  wat  now  too  late  for  a  prohibitioi^  wm 

left  it  flull  appear  that  they  htve  dttcrmincd  cootraiy  ta 

|tw*— -^By  lord  Mansfield  and  the  court :  It  appears  ap^ 

cb  the  face,  of  the  proceedings,  that  the  fpirimal-  caart 

Inth  no  jurildiAion. — And  the  mle  for  a  prcihihitiDB  wtt 

mfde  abMute.    $Kr.  Mmn$f.  19  ti. 

^tfsatfvifits^      22.  By  the  13  £d.  i.  ft.  i.  c.  23.     ExicufwrtfimlUUm 

^^^^^^^^  ^  writ  ^4Kt«aiif,  and  thifam*  aSi§m  mii pr^ufs  in  ihfmm 

«xn>,  as  tbi  uJtAw  migbi  hmte  had  if  hi  MUveim 

By  the  cooimon  law,  executors  fliould  not  have  an  ac- 
tion of  account,  for  an  account  to  be  made  to  the  teftator, 
becaufe  the  account  rcftcd  in  privity  ;  for  remedy  w^wreof 
this  adion  was  ifiade.  But  by  the  law  of  merciuinta,  sn 
liAion  of  account  did  lie  for  executors.     2  Infi*  404. 

By  the  4  fcd*  ^«  c.  7*  jybereas  in  times  pafi^  gsututth 
havi  n§t  h'-'i  a3i§ns  ftr  a  trefpajs  dtm  /•  their  teftmtors^  m  ^ 
the  geods  and  chattels  §f  the  fame  teftaters  earriad  aumf  m 
their  a  fey  anafefnch  trefpaffes  have  hithert§  remmmad  in* 
funiflifd  \  it  is  ena^id,  that  the  executors  in  JmA  tmfnfbJl 
Mtv  an  aHien  againji  (fc#  trefpaffersy  and  recover  their  -da^ 
snagesy  in  like  manner  as  they  whefe  exectUers  they  he  fmeld 
heme  had  if  they  were  in  life* 

By  the  25  J£d.  3.  ft.  5.  c.  5.    Execmiers  ef  execmars  JhaB 

have  anions  ofde^ts^  accounts^  and  ef  goeds  earriad  amay  ef 

the  firjl  tejlatersy  and  execmtiems  efft^tufe  merchamts  emd  re^ 

-   cognizances  made  in  court  of  recerd  to  the  firfi  te/hne^^ '  in  the 

fime  manner  a.  tbefrjt  teftater  Jbeuld  have  had  if  [he  were 

fn  (ife  i  and  the  fame  oxecutors  of  executori  Jhall  amfwerta 

other  of  as  much  as  they  have  recovered  of  the  goads  af  the 

firfi  teftators^  as  the  firfi  executors  Jhould  do  if  4b^  were  im 

full  life. 

la^B |if cs  to       23.  By  Che  flatute  of  the  31  Ed.  3.  ft.  i.  c.  n.    h 

idpiBiftniton.     cafe' where  a  man  dietb  inteflate ;  the  per  fens  deputed  by  the 

ordinary  to  adminifier  his  goods ^  Jhall  have  an  aOiou  to  dmemd 
and  recover  as  ex^cutorsy  'the  debts  due  to  the  perjom  hot^ato 
in  the  king  s  courts  for  to  adminifier  and  difpend  for  the  foul 
of  the  dead ;  dnd  Jhall  anfwer  aljo  in  the  king's  courts  to  other 
to  whom  the  dead  perfou  was  hAden  and  bounds  im  the  fitmo 
^nner  as  exeiutorsfiallanjwer:  and  they  Jhall  be  aaouuMk 

"     i  la 
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t9  thi  9rd!nary^  as  txicufers  he  'in  thi  cafi  of  Uflament^  ct 
%9dl  of  the  time  pa  ft  as  of  the  time  to  come 

Before  this  adt,  by  the  common  law,  adminiftrators  had 
no  property  in  the  goods  and  chattels  .hs  exectiturs  had  : 
nor  could  they  recover  debts  as  executors  could  do;  hut 
by  this 'flatute  they  arc  enabled  in  both  thofe  refpeSs: 
and  further^  whereas  bv  the  common  law  they  were 
charged  by  the  name  of  executors,  now  they  fhiU  be 
charged  by  the  name  of  adminiftrators,     Gihf.  4.78- 

24..  By  the  32  H.  8.  c,  37.     Forajmucb  as  by  the  order  Aftion  in  cafe 

of  the  common  law^  the  executors  or  adrntnijirators  of  tenants  ®^  '««>' »»  "* 

infeefimple^  tenants  in  fee  iail^  ann  tenants  for  term  of  life^  '"'" 

of  rent  fervices^  rent  charges^  rent  fech^  and  fee  J  arms  ^  have 

n§  remedy  to  recover  fuch  arrearages  of  the  faid  rents  or  fee 

farms  as  were  due  unto  the  tejlators  in  their  lives^  nor  yet  the 

hArs  of  fuch  teftator^  nor  any  per  fin  having  the  reverfton  cf 

Us  eftate  after  his  deceafe^  may  diflrain  or  ha<fe  any  lawful  ac* 

Hon  to  levy  any  fuch  arrearage   of  rents  or  fee  farms  ^  due  unto 

tim  in  bis  lifetime  as  is  afore  faid ;  by  reafin  whereof  the  te^ 

nmsts  of  the  demean  of  fuch  lands  ^  tenements  or  hereditaments^ 

tut  of  which  Juch  rents  were  due  and  payable^  who  of  right 

ought  to  pay  their  rents  and  farms  at  fuch  day  and  terms  as 

tiiy  were  due^  do  many  times  retain  fuch  arrearages  in  their 

Slum  bends^  fo  that  the  executors^  and  adminiflrators  of  thi 

per  font  to  whom  fuch  rents  or  fee  farms  were  due^  tannot  have 

or  come  br  the  faid  arrearages  of  the  fame  ^  towards  tbe  payment 

^eftbi  debtSy  and  performance  of  the  will  of  the  jaid  te/iatoHi 

It  ii  esiadfedy  that  the  executors  and  admini/irators  of  every  fuch 

perfon  to  whom  any  fuch  rent  or  fee  farm  Jhall  be  due.  and  not 

fend  at  tbe  time  of  his  deaths  Jhall  have  an  adiion  of  debt /or 

alljitcb  arrearages^  again/i  the  tenant  that  ought  to  have  paid 

fhg  fmm^  or  againjl  his  executors  or  admtnijirators  ;  or  vusy 

Mr$infor  the  fanu  upon  the  lands  and  other  hereditaments 

ibarggaile  therewith^  fo  long  as  they  continue  in  the  feijin  or 

ftj^tffUn  of  the  faid  tenant  in  demefne^  who  ought  immediately 

i^'bave  paid  the  faid  rent  or  fee  farm  fo  being  behind^  to  the 

feed  teflator  in  his  life ;  or  in  the  feifw  or  pojjeffton  of  any  other 

ftffon  claiming  the  fame  only  from  the  fame  tenant  by  purchafe^ 

"  \  mr  defcent ;  in  like  manner  and  form  as  the  te/iaior  might 

eUmeinhis   lifetime^  and  Jhall  for  the  fame  dijirefs  law^ 

fitlh  make  avowry  upon  their  matter  aforefuid,     f.  i . 

'rmiided  that  this  Jhall  not  extend  to  any  Juch  manor^  lord'- 
flip  mr  dtminion  in  ff^aies^  or  in  the  marches  of  the  fame <^ 
vfheneftbe  inhabitants  have  ufed  ti"eout  of  mind  to  pay  unta 
fie  lerd  er  ewner  thereof  at  his  firjl  entry  into  thejame^  any 
fmmfef  tbe  redemption  and  dijcharge  of  all  duties  forfeitures 

and 
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gmf  rf  tbnr  fmi  Imts  mmf/hn  mr  fndti^gin  i^mttitJUH 

jtnJ  i/mf  mm  bawKg  imtti  r§gbi0fiismfim^f0mtk 

fmms^  4md  tii/amijhgu  b$  imi  ami  tmpmdim  Aififidw^s 
Mff }  ibi  Imfiaki  aftgr  tbi  iMh  9f  bis  wifi^  Us  untmim  ml 
mmiftifinasrst  nmj  bam  mm  aaisn  sfMsfiribsfiUmrsm^ 

3es,  stgainft^  tbs  tsnant  rf  Atdtmsms'tbai  smf^i.t$  bmasftil 
f  fims^  bis  ixioitmrs  $r  admim/irstsrSf  9r  stfi^^J^mthr 
ibsffims^  m  bt  rn^bi  bmft  dssn  if  bis  vjifi  hid  htm  umtf^ 
mmmsA^mMwrystffnbismatiirmssfirijmS.    fl  3. 

And  if  miy  ferfmJbaU  bavs  any  rents  trfes  farms  J^$tm 
sf  Ufslfanj  sibsr  fsrfsn^  mml  tbe  Jams  flml  is  di^  ami  sm* 
pniain  tbs  lifs^sf  fuch  sther  perfsny  and  be  dikb  %  tbsm  bi  ito 
tubsoi  tbi  Jams  was  dus^  bis  exsastsrs  sr  adnwii/lraisrst  mm 
bav)s  an  a&isn  sfdsbt  again/i  tbs  tenant  in  dtsmefise^  tbmSei^ 
t$  bane  paidtbefaau  when  itivas  frjS  due^  bis  mtmstttrsmsi 
admini/iratars  ;  er  may  diflrainfsr  we  famg  mp§m  fisA  Uadt 
and  tenements  sat  efwbicb  tbe  /aid  rents  «r  fm  fanms  men 
ijimngemdpay0ble\  in  Hke  manner  and  fsrm  as  btsmij^bam 
dsne^ifjmb  ^fin  by  wbefe  d^b  tbe  afmfiid  eftm  im  dm 
J^d  rents  and  fee  farms  was  determined  and  extired  bad  hmn 
hsfnllRfei  andtbe  avew^yfertbetaldm^aftmfammiffinfs 
U  be  made  as  aferefaid.    U  4. 

And  bjf  the  ftatute  of  the  11  G.  2.  c.  19.  Wbmeas 
wbere  any  UJJir  or  landlord,  bavit^  enfy  an  eAate  far  efe  in 
tbe  lands  tenements  er  bereditaments  demifed^  heippinsia  mi  be* 
fere  or  on  the  day  on  which  any  rent  is  referved  er  modi  Uy 
abk^fmh  rent  or  any  part  thereof  is  not  ty  lawreeassareme^  by 
ibe  executors  or  adminiftrators  offutb  leffir  or  hmdkgrd %  maris 
Ae  ferfon  in  revoffion  intitled  tbereuntOf  amy  otber  siam/mr$b$ 
tsfe  and  ocenpation  of  fucb  lands  tenements  or  berodiiammwts^ 
Jrem  tbe  death  of  the.  tenant  for  life ;  ofwintb  aehamt^  badk 
iieon  often  taken  by  tbe  under-tenants^  who  thereby  avoid  paying 
amy  thing  for  tbe  fame ;  for  remedy  thereof  it  is  etsa&ei^  Aa^ 
wbere  any  tenant  for  life  Jball  happen  to  die  b^oro  $r  omtbti 
dayj  on  whichany  ren{  was  refefrved  or  made  payable  sfamemm 
demife  or  leafe  of  any  lands^  tenemen^Sy  or  bereditamemts^  wboA^ 
determined  on  tbe  det^th  of  jucb  tenant  for  life^  thai  tbo  mmot^ 
tors  or  adminifirators  of  fucb  tenant  for  lifeftmll  umd  iwy,  im 
an  anion  upon  the  cafoy  receiver  of  and  from  juA  sadA\  tomnf 
or  under-tenants  of  fucb  lands  tenements  or  bereditamuioSSf  ^ 
fiicb  tenant  for  life  die  an  tbe  day  on  which  tbe /ami  wot  imam 
payable^  the  whole^  or  if  before  Jucb  day^  then  m  proparismT-df 
fitch  reniy  aeeording  to  tbs  timojmb  ttnaatfor  Ufo  IfVHlfOfm 
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^  JPMI%  #r  pidriir  of  a  y§ar^  ^  other  time  in  which  the  faid 
wm^  ^4ti  growing  due^  as  afonfaid ;  making  alljuft  allowenees^ 
r  a  proportionable,  part  thereof  refpeSiively.     1.  15, 

25.  An  executor  may  luc  another  in  the  fpiritual  court  ^'^^^J^^ 
ouching  his  legator's  goods,  in  this  cafe,  vi%.  if  a  maa  ^  * 

[pYife  or  bequeath  corn  growing,  or  goods,  unto  onf^  i 
ind  a  ftranger  will  not  fuffer  the  executor  to  perform  the 
ieftament :  for  this  legacy,  he  (ball  fue  the  ftranger  ia 
be  fpiritual  court«     Swin.  18. 

But  if  a  man  take  from  the  executor  or  admintftrator 
the  goods  of  the  deceafed  \  for  this  they  muft  ufe  their 
idion  of  trefpafs,  and  not  fue  in  the  fpiritual.  court: 
br  they  cannot  fue  for  the  goods  of  the  deceafed  in  a 
court  eccleriaftical,  but  at  the  common  law.  Swin.  i8« 
10  M-d.  21. 

Alfo  tenants  may  be  fued  at  the  common  law  by  exe- 
cutors or  adminiftrators  for  rent  behind^  and  due  to  the 
taftator  or  inteftate  in  his  lifetime,  or  at  the  time  of  his 
4iath;  and  they  may  for  the  fame  diftrain  the  land  charged 
irith  the  rent.     Swin.  1 8. 

ia6.  All  the  executors  do  reprefent  the  perfon  of  the  in  what  cafc  ca 
leftacor^  and  therefore  they  muft  all  join  in  fujt  againft  tiecutonsMft 
others,  and  in  fuit  by  others  they  muft  all  be  made  de-  ^i^"* 
fiendants,  or  at  leaft  fo  many  of  them  as  do  adminifter :       , 
for  tbo*  executors  themfclves  muft  take  notice  by  the 
will  how  many  executors  there  be,  and  muft  frame  their 
fnk  accordingly  i  creditors  and  ftrangers  need  not  take 
notice  of  .any  more  than  do  adminifter,  and  execute  the 
eifice  of  executor.     IVent.  95. 

T.  6  Ja.  Smith  and  Smith.  The  mother  and  her  fon 
|a  infant  were  made  executors,  and  adminiftration  was 
gftnted  to  her  during  the  minority  of  her  fonj  (he  mar* 
lied  again,  and  then  her  hufband  and  (he  as  executrix 
bonght  an  a^ion  of  debt  againft  the  defendant,  who 
fhadrd  in  abatement  that  the  infant  was  not  named  ;  and 
a  demurrer  to  that  plea,  it  was  hdd  that  the  plea 
good  :  but  if  it  had  been  fet  forth  fpeciaily  in  the 
4iclaration,  that  there  was  another  executor  under  age, 
|hp*  not  joined  in  the  a£lion,  it  might  have  been  other* 
•wife.     Telv.  130-     I  BrcwnL  lOi. 

%f^  If  one  executor  refufe  to  undertake  the  executor-  Cifewlicn«i 
fldPft  then  is  the  other  executor  to  be  admitted  alone,  and  co>^«c«u)r  » 
execute  the  will,  or  commence  any  fuit  or  be  fued  ' 

as  if  no  other  had  been  named  executor.  But  if 
he  alter  his  mind,  and  afterwards  become  willing,  then 
(his  former  refufal  hcfbre  the  ordinary  aotwuhftanding) 
<.     -  he 
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he  may  join  with  the  other  execntor  who  proved  the  wtD; 
and  if  he  releafe  any  debt  due  to  the  teftator,  the  releife 
is  as  fufficicn:,  as  it  hf  had  never  refjfed.  Which  is  to 
be  underflo^x],  if  he  releafed  before  judg«rent ;  but  after 
judgmenr,  being  no  party  to  the  fuit,  be  canaoc  ackoow* 
iedge  fatisfjc^ion,  becaufe  he  was  not  privy  to  the  judg- 
Dienr.     5u/zjr.  325. 

And  where  there  a^-e  feveral  e3c?cutor«,  and  one  of  them 
refufeth  before  the  ordinary,  and  the  reft  prove  the  will; 
he  who  refufed  may  adminifter  when  he  will,  and  there- 
fore they  who  proved  it,  ought  to  name  him  in  every  ac- 
tion ;  but  if  they  all  refufe,  and  the  ordinary  grants  ad- 
nnlnillration  to  anoLher,  then  it  is  too  latr,  tor  in  fuch 
cafe  they  cannot  ;itter wards  prove  the  will.  9  C§.  3$. 
lienJlrjS%  cafe  (/). 
a  «hit  f ajf  one       ^jj   ^^  exccutors  being  in  law  but  as  one  perfon,  ibere- 

Bij  ^p.  ^^^^  ^^^  ^^  o^  ^"^  '^  '^^  ^^  ^^  them  all,  and  the  poflef- 

fion  of  ore  is  accounted  the  polTcffion  of  all,  and  the  pay- 
ment of  debts  by  or  to  one  of  them  is  the  payment  of  or 
to  all  of  them  ;  and  the  fale  or  gift  of  thr  ceftator*s  goods 
bv  one  is  the  fa!e  or  eift  of  au  ;  and  likewife  a  releafe 
before  judgment   of  one   of  them,   is  a  releafe   of  all. 

Hut  it  is  not  fo  with  adminijIratGrs ;  for  they  have  but 
one  aurhrrity  given  them  by  the  bifhop  over  the  goods; 
which  authority  being  given  to  manv,  is  to  be  executed 
by  ail  of  them  joined  together.     Lord  Bacons  TraHi^  162. 

1  Atk,  4<>0. 

Alfo  one  executor  (hall  not  be  charged  with  the  wrong 
or  deva(!avit  of  his  companion,  and  (hall  be  no  farther 
liable  than  for  the  aflets  which  came  to  his  hands.  And 
therefore  where  an  atflion  was  brought  againft  two  exe- 
cutors, and  the  jury  found  that  the  two  and  another  were 
made  executor^:,  and  that  the  third  wafted  the  adets  to 
the  amount  of  6col.  and  died,  and  that  only  16  L  came 
to  the  hands  cf  the  two  others  ;  the  court  held,  that  they 
fhould  be  chargeable  for  no  more  than  the  16  1.  ;  for  that 
it  was  the  te(fator*s  foily  to  truft  fuch  a  perfon,  which 
muft  not  turn  to  the  prejudice   of   the  other  executors. 

2  Bac*  Ahr,  393. 

nencciitir  2g.   Kcgularly,  one  executor  cannot  fue  another  of  his 

iwifi  fdc  <n-    co-executors,  touching  any  thing  relating  to  his  teftator's 

her. 


(/)  Vide  fiipra,  ProbaUy  10. 
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will ;  or  that  is  within  the  power^  intercft,  duty,  or  office 
of  an  executor.     2  Bac.  Abr.  39(5.  {m) 

But  if  the  rcfidue  of'  the  perlbnal  eftate,  after  debts  and 
legacies,  be  devifed  to  both  the  executoi  s,  one  of  them 
may  fue  the  other  in  the  fpi ritual  court  for  a  moiety  ;  for 
this  is  in  the  nature  of  a  gift  or  legacy  to  him,  and  he 
may  bring  trefpafs  againft  the  other  executor  if  he  takes 
it  out  of  his  pofleffion,  or  detinue  if  he  detains  it  from 
him.     2  Bac.  Abr.  396. 

Or,  in  fuch  cafe,  he  may  have  relief  in  equity. 

30.  It  feemeth  to  be  now  fettled,  that  where  a  man  co-executor 
maketh  two  executors,  and  devifeth  to  them  the  refidue  djisi* 

of  his  goods  after  debts  and  legacies  paid  ;  and  one  of  them 
dieth,  that  the  furvlvor  (hall  have  the  whole.  2  Lev.  209. 
I  Vtrn.  48  2» 

So  where  a  man  devifed  all  the  reft  and  refidue  of  his 
goods  chattels  and  prrfonal  eftate ,  to  two  perfons,  their 
executors  and  adminiftrators,  and  one  of  them  died ;  on 
a  bill  brought  by  his  executor  againft  the  furviving  de- 
vifee,  it  was  held,  that  the  furvivor  ftiould  take  the  whole 
to  his  own  ufe.  and  (hould  not  be  a  trullee  as  to  the 
moiety  for  the  reprefentative  of  him  who  is  dead ;  and 
that  they  were  to  be  confidered  as  jointenants,  where  fur- 
vivorihip  takes  place,  as  well  in  cafes  of  chattels,  as  in 
cafes  of  inheritance,     i  Abr,  Ca,  Eq.  ^4.3. 

31.  The  executor  of  an  executor  (where  there  is  no  Executor  or  ta« 
joint  executor)  is  executor  to  the  firft  teflator,  and  hath  "j^i^c'J^.*** 
right  to  all  the  profit,  and  is  liable  to  all  the. charge  that 

the  firft  executor  had,  or  was  fubje£i;  unto.  But  the  one 
leibtor's  goods  fhall  not  ftand  charged  fjr  the  other  tefta* 
tor's  debts,  but  each  for  his  own.  Swin,  329. 
'  If  two  be  appointed  executors,  and  the  one  maketh 
his  teftament,  wherein  he  nameth  his  executor,  and  dieth, 
his  co-executor  furviving  ;  in  this  cafe,  the  executor  of 
the  executor  is  not  to  be  joined  with  the  executor  furviv- 
ing, neither  in  the  execution  of  the  will,  nor  in  fuits  or 
aAions*  And  if  the  executor  of  the  executor  have  any 
goods  or  chattels  in  his  hand,  which  did  belong  to  the 


[mi)  Bat  if  a  debtor  make  his  creditor  and  another  perfon 
executors,  and  the  creditor  abftain  from  proving  the  will,  or 
•fliog  as  executor,  he  may  maintain  an  adion  againit  the  other»- 
Ibr  budebc  due  by  the  cellator.    Ruwlin/on  v«  Shaw,  3  T,  Ref. 

557* 

firft 
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firil  teftacor,  the  executor  of  the  tune  lelatar  ftiwiif 
nay  have  tn  afiion  agunft  the  execvtor  of  the  eaeceiar 
for  the  lame :  for  the  power  of  the  executor  wh^  iki 
firft  was  determined  hj  hit  death,  the  other  then  fmn^Wmf^ 

*«"•  3»4*  3*5* 

Swioburne  fays^  the  executor  of  an  executor  caaootfel 

ibe  land  of  the  firft  leftator.     Swm.  329. 

But  in  the  cafe  of  Rslb  and  Ata/§m^  71  10  Js.  What 
die  devife  was,  that  the  executor  fliould  fell  ;  it  was  hdJI^ 
that  the  executor  of  the  executor  might  fell,  tho*  aotia 
being  at  the  time  of  the  dcvife.     1  Brwumt*  194. 

So  in  the  cafe  of  GmrftH  and  Garfmft^  At.  15  Ct. 
Lands  were  dcvifed  to  m  fold  by  the  executor.  'Ths 
executor  died.  The  youngeft  children,  for  whofe  benefit 
the  fale  was  ordered,  preferred  a  bill  againft  the  hciCi* 
The  heir  demurs  ;  brcaufe  it  was  but  an  authority  in  die 
eaKCutor,  which  is  dead  with  him*  But  the  deasuricr 
was  over-ruled.     1  Cha,  Ca.  35. 

But  the  adminljlratir  of  an   executor  is  not  liabk: 
As  in  the  cafe  of  Tm.ier  and  Towel j  M.  9  G.  2.     Thcie 
was  a  libel  in  the  fpiritual  court  for  a  legacy.     Thede* 
fendant  pleaded  that  it  was  a  legacy  given  by  the  wiH 
of  the  teftator,  whofe  executor  is  dead,  and  he  the  de* 
fendant  is  adminiftrator  of  the  executor,  and  therefeie 
is  not  liable  for  the  legacies.     Which  plea  the  fpiritbil 
court  refufed,  and  therefore  he  applies  for  a  prohibitioD. 
—By  lord  Hardwicke  chief  juftice :  No  doubt  but  the 
fpiritual   court   hath  a  general  jurifdidion    in   fuits  for 
legacies ;  but  the  queftion  is,  whether  they  have  in  this 
fuit  as  it  is  new  brought.     And  I  think  they  have  not; 
For  if  an  executor  dies  inteftate,  there  is  no  privity  be* 
tween  his  adminiftrator  and  the  teftator ;  and  in  order  to 
continue  the  privity,  there  are  adminifirations  lie  imdi 
non  granted,  which  is  the  condant  courle.     Now  here 
is  aTuit  againft  the  adminiftrator  of  the  executor,  who 
is  not  adminiftrator  df  benis  non  rf  the  fttft  teftator:  lb 
that  there  is  no  privity.      But  it  is  fatd,   that  here  is 
what  amounts  to  an  allegation   that  this  adminiftrator 
was  poflefTed  of  the   teftator's   goods,   and   fo   may  be 
charged  as  executor  of  his  own  wrong.     That  doth  net 
appear.     But  fuppofe  it  had  been  fo,  that  would  not  be  ' 
a  ground  to  maintain  this  fuit,  but  in  that  cafe  there 
ibould  be  an  adminiftrator  de  bonis  non  fet  op,  anfl  he 
might  then  call  him  to  an  account  in  a  court  of  equityi 
for  the  ecclefiaftical  court  has  only  jurtfdi<9ion  to  compd 
the  immediate  reprefentative  of  the  teftator  or  inteftate 

to 


I  ^ 
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0  •dmtiiifter,  and  have  power  to  grant  probate^  and  to 
»aiiiiit  adminiftration*  But  when  they  have  done  that, 
hejr  are  funSti  officio^  and  have  no  further  jurifdidion, 
HiC  to  call  the  execgtor  or  adminiftrator  to  accdunc— 
And  a  prohibition  wd$  granted.  Cafes  in  ihi  Hme  0/  hrd 
Wnrdwitii^  185. 

ja«  If  adminiftration  is  granted  to  two,  and  one  dies,  AJmiolftntor 
Kt  the  adminiftration  doth  not  ceafe  ;  for  it  is  not  liice  a  ^^^^^S' 
letter  of  attorney  to  two,  where  by  the  death  of  one  the 
iiithority  ceafeth  ;  but  is  rather  an  office ;  and  admini* 
llrators  are  enabled  to  bring  anions  in  their  own  names; 
Chey  come  in  the  place  of  executors,  and  therefore  the 
Dfice  furvives.     2  Fern.  $1^. 

33-  ^tici^  ^^  adminiftrator  hath  judgment  and  dieth,  Evecvtorofaa 
lus  executors  (as  fuch)  may  not  fuc  execution  of  the  faid  »dmiiuirtttr, 
judgment ;  for  none  (hall  have  execution  of  thi's  judg- 
tatat^  but  he  who  iball  be  fubjeft  to  the  payment  of  the 
debts  of  the  firft  inteftate.     5  Co.  9.  BrudeneP%  cafe. 

04.-  By  the  ftatute  of  the  17  C.  2.  c.  g.     tVhere  anj  Adminiftntor 
jwe^ment  afier  verdiSf  Jhall  he  had^  by  or  in  the  name  of  any  ^bonii  aoa. 
exemttr  $r  adminiftrator ;  in  fuch  cafe  an  adminijhator  of 
p§ds  net  etdminijired  may  fue  forth  a  fcire  facias^  and  taU 
emtutiw  upon  Juch  judgment. 

35.  By  the  ftatute  of  the  9  Ed.  3.   ft.  i.  c.  3.     In  a  Aaionf  %ro«glit 
mrk  of  diht  brought  again  ft  divers  executors^  they  nor  any  of  "g'inft  ^»* 
dnmJbaU  have  but  one  effoin  before  appearance^  that  is  to  fay  ^  wecuiwi. 
«f  Hfifitmmons  or  attachment ;  nor  after  appearance ^  they  Jhall 
tmn  but  one  effoin^  as  the  tejlator  Jhouid  have  had :  fo  that  att 
Ai  axtcmtors  do  reprefent  the  per f on  of  the  tefiator  as  one  perfon. 

JM  tbo*  the  jheriff  do  anfwer  at  the  fummonSj  that  feme  of 
Aim  bavi  nothing  whereby  he  may  be  fummoned ;  yet  there 
fUi  be  an  attachment  awarded  upon  them.  And  if  the  Jheriff 
msfmer^  that  he  hath  nothing  whereby  he  may  be  attached '^  the 
fteM  dijirefs  Jhall  be  awarded^  fo  that  at  the  great  diflrefs  ;*< • 
imnud  upon  them^  he  or  they  that  do  firft  appear  in  the  court 
fmil  anfwer  to  the  plaintiff.  And  altho^  lome  of  them  have 
affmred  in  the  courts  and  make  default  at  the  day  that 
grwai  £ftrefs  is  returned  upon  the  other  j  yet  neverthelefs  he  or 
iktyfiall  be  put  to  anfwer y  that  firji  appeared  at  the  great 
i^htfr  returned. 

Audin  cafe  the  judgment  pafsfor  the  plaintiffs  he  Jhall  have 
in  judgment  and  execution  again/i  them  that  have  pleaded^ 
mtiNUng  to  the  law  heretofore  ujedy  and  againjl  all  other  named 
im  the  writ^  of  the  goods  of  the  teftator^  as  well  as  if  they  had 
nMflimiti.    And  it  is  to  be  underjiood^  that  if  any  m  fuch 

At  cafe 
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cafe  will  fui  accordv'g  to  the  law  that  bath  ban  mpdhird^ 
f^re^  hi  may  freely  do  it  nAwitbftanding  this  fiatutt* 
0,0,,  3b.  In  all  aciKin«  brought  Dy  executors  or  adminiftra- 

tors,  upon  contraci^,  bonds  or  other  things  made  Ko  die 
dcceafed,  or  for  good«  taken  away  in  bt«  life,  they  (hill 
pav  no  cofts  by  any  ftaiute.  Law  $/  Ex.  462.  2  Bas% 
Mr,  446. 

That  is  to  fay ;  coffs  by  the  common  law  are  not  gifca 
in  any  cafe  :  and  executors  and  adaiiniftraiors  are  not 
comprized  within  ihe  leveral  i^atuics  which  in  order  to 
prevent  ViXatious  fuits  do  require  other  perfons  to  pay 
co!>s  in  likr  cnfcs ;  for  executors  and  adminiftrators  can- 
not lb  we!l  Ke  fappofrJ  to  intend  vexation,  feeing  that 
they  fue  only  in  the  right  o  ^rnoiher  \  and  have  not  per- 
haps I'o  y^cihC'.  a  knowled.  e  of  the  matter  as  their  teftator 
or  intcftate  would  have  had  if  he  hiid  lived.  But  as  they 
arc  not  to  pay  cufts,  To  un  the  ctnurary  they  are  not  to 
be  allowed  colU  ;  btcaufe  they  are  fuppofed  to  reimburfe 
themfelvrs  .^.nv  charrrcs  or  expences  they  may  have  beea 
at,  in  the  account  of  the  tcftatoi's  or  inteftatc's  eftaie. 
a  yllk,  icS. 

So  alio  an  executor  defendant  (hall  pay  cofts ;  and  the 
judgn.ent  is,  of  the  goods  of  the  teAaior,  if  there  are 
fuffijicnt  :  if  noi,  ut  the  cxtcutor's  own  goods.  Alfo 
when  he  is  defenda:it,  and  there  is  judgment  for  himi  he 
Iha'l  have  his  cofts.   i  Bac.  Air.  517.      2  Bac.  Jbr.  446. 

//.  12  6\  2.  Marjh  aiid  i\lUvjy.  When  an  executor 
muft  declare  as  exrcu^or,  he  (hall  pay  no  colls  :  but  if 
the  caule  of  a^iion  .uircth  in  the  time  of  the  execlitor, 
and  is  therefore  a  matter  ^^ithin  his  knowledge,  and  for 
which  he  may  declare  in  his  c-wn  right,  and  need  not  to 
dsTchrc  as  executor  j  he  fhall  be  liable  to  pay  cofts.  Str* 
682.      X106. 

60  where  the  thing  in  dilpute  is  matter,  not  of  fact, 
but  or  !.. v^\,  a:7J  confequently  uS  r/:uch  within  the  know- 
ledge oi  the  executor  or  adminiflraior  as  uf  the  teftator 
or  iistciiaie  ;  it  hath  been  acjudgcd,  thit  where  judgment 
is  give  I J  iig:^ir.i^  [he  cx;;c  11  tor  cr  aJr.iiniftrator  up"n  de- 
murrrr  ;  ih.-v  [\\i\\  pay  c-.:ft*.  As  in  tnc  cafe  or  Frazit 
a:»d  JjG^:ey  E.  ij*J.  Hiii  oy  an  aJminillrator  :  1  ne  dc- 
fcodun.'  ueinurs  :  and  t^t;  Ctri.urrcr  i«  d!l  ^wcd  ;  and  the 
bilj  IS  uifin:ik'd  with  co:}>  ;  ani  :c  faiJ  to  be  the  conftant 
cour'f    ii)    equity,    by    tnc    v.' role    court   of    exchequer. 

SL  5  G.  Eraell  r.j^Iv.fl  -s^v.'t/A  ^nd  others.  There  Y«re 
thicc  (..\ccu;o.5  o;;c  0;'  v/h.^ij  ^jlvc  a  wtrrant  of  attoi'ney 

10 


304  CKEItUfi>«    Inventory. 

houfefrom  heir  to  heir;  it  feemeth  that  thefe,  although 
no  part  of  the  freehold,  fhall  go  to  the  heir^  and  not  to 
the  executor  ;  and  therefore  ought  not  to  be  put  into  the 
inventory,     i  Inftn  185. 

So  if  an  incumbent  enter  upon  a  parfonage  houfe,  in 
which  are  hangings,  grates,  iron  backs  to  chimntes,  and 
fuch  like,  not  put  there  by  the  lad  incumbent,  but  which 
have  gone  from  fuccefl'or  to  fucceflbr  ;  the  executor  of  the 
laft  incumbent  (hall  not  have  them,  but  it  feemeth  that 
they  fliall  continue  in  the  nature  of  heir- looms:  but  if 
the  lad  incumbent  fixed  them  there  only  for  his  own  con- 
venience; it  feemeth  that  they  fhall  be  deemed  as  furni- 
ture, or  houfhold  goods,  and  fnall  go  to  his  executor. 
Botes  with  14.  Writings,  and  evidences,  which  touch  the  inhe* 

wntiAp.  ritance,  (hall  go  to  the  heir,  and  not  to  the  executor. 

Wint.  62. 

And  Swinburne  fays,  that  a  box  enfealed,  or  the  cheft 
with  evidence  of  the  land,  though  the  fame  be  not  affixed 
to  the  freehold,  yet  becaufe  they  contain  thofe  things 
which  belong  to  the  heir,  they  alfo  belong  to  the  heir,  and 
not  to  the  executors  :  and  therefore  they  are  not  to  be 
put  into  the  inventory  of  the  deceafed's  goods.  Swin. 
421. 

But  as  to  this,  Rollt  makes  a  diftinAion,  and  f^itb.  If 
the  writings  which  concern  the  inheritance  are  in  a  cheft, 
the  executors  fhall  have  the  chef(,  and  the  heir  the  writ- 
ings. But  if  the  cheft  be  fhut,  the  heir  fhall  have  the 
chefl  alfo ;  but  if  it  be  not  (hut,  the  executor  (hall  have 
the  cheft.     i  RolVs  Abr.  915. 

But  the  author  of  the  Law  of  TeJIaments  obferveth,  that 
this  diftln£lion  feemeth  not  to  be  well  taken  ;  for  if  it  be 
a  box  purpofed  for  the  keeping  of  the  deeds,  the  heir 
ought  to  have  it  whether  locked  or  open  :  on  the  other 
hand,  if  it  be  a  box  defigned  for  other  ufc,  as  for  the 
keeping  linen  ;  it  cannot  be  faid  to  be  appurtenant  to  evi* 
dences,  altho'  fome  be  in  it,  for  fo  may  other  things  alfo; 
or  perhaps  it  may  be  a  cheft  or  cabinet  of  great  value, 
furely  this  fhall  not  go  to  the  heir,  when  perhaps  there 
is  not  perfonal  eftate  fufHcient  to  pay  the  teftator's  debtf. 
Law  ofTefl,  381. 

If  a  further  diftinftion  feemeth  neccflary,  it  might  be 
this  :  that  if  the  executor  will  not  open  the  box,  and  de- 
liver the  writings,  the  heir  rather  than  not  have  the  writ- 
ings may  take  the  box  alfo ;  but  if  the  executor  will  de- 
liver the  writings,  and  retain  the  box,  it  doth  not  fcett 

that  one  box  more  than  another  can  be  faid  to  be  ippur- 

teo«nt 
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point  a  receiver,  to  whom  tbeaffignees  of  the  commiffoit 
ih;*ll  account  for  what  they  have  received  of  the  teft^tpTt 
goods;   Ex  parte  Ellis^  I  Atk.  loi.;   or  will   admit  the 
bankrupt  a  creditor  againft  his  own  eftate  for  what  l^e 
claims  as  executor,  and  oider  the  money  to  be  paid  iato 
the  bank;   Ex  parte  Leeke^  2  Bro.  596. ;  excepting  focb 
beneficial  ihtereft  as  vefts  in  the  bankrupt  himfelf.      i2#- 
hinfsn  v/  Tcylor^  lb.  589.      Where   the   bankrupt  and 
another  were  executors  of  a  creditor  of  the  bankrupt,  the 
court  permitted  the  co-executor  to  prove  the  debt  uoder 
the  com  mi  (lion,  tfnd  ordered  the  money  to  be  paid  into  tte 
bank,  although  it  appeared  that  the  will  was  contefledby 
the  bankrupt  m  the  ecclefiaftica)  court,  on  the  grounded 
a  former  will,  by  which  he  was  fole  executor  and  refi- 
duary  legatee  ;  and   it  was  objeAed  that  adminiftratioo 
might  be  had  pendente  lite.     Ex  parte  Sbakejhaft^  3  Er^ 
198.J 

VI .  Of  the  payment  of  debts  by  executors  or  adm- 

nijirators. 

Or iiniry  liable.        ''   ^y  ^^^  Aatute  of  Magna  ChoriOy  eh.  1 8.  (wMch 

lord  Coke  fays  is  in  affirmance  of  the  common  k«)i 
Where  one  indebted  to  the  king  fiall  diet  the  kingfiall  bifirfi 
fatisfied  for  his  debty  and  the  reftiue  Jhall  remain  t§  tie  ex» 
ecutors  to  perform  the  teftament  of  the  dead:  And  if  mttiin 
be  owing  unto  the  king^  all  the  chatteh  Jhall  go  to  the  ufe  of  tit 
dead  (faving  to  bis  wife  and  children  their  reafonabli  part)* 

Upon  which,  lord  Coke  fays,  three  things  are  to  be 
obfcrved :  i  That  the  king  by  his  prerogative  fhall  be 
preferred  in  faiisfadiion  of  his  debt  by  the  executors,  b^ 
fore  any  other.  2.  That  if  the  executors  have  fufficienc 
to  pay  the  king's  debt,  the  heir  that  is  to  bear  the  «ouii* 
tenance,  and  fit  in  the  feat  of  his  anceftor,  or  any  pur* 
chafer  of  his  lands,  fhall  not  be  charged.  3.  If  nothing 
be  owing  to  the  king,  or  any  other,  all  the  chattels  (haH 
go  to  the  \x{'i  of  the  dead,  that  is  to  his  executors  or 
adminiftratorti,  faving  their  reafonable  parts  to  the* wife 
and  children  as  aforcfaij. 

And  by  a  conftitution  of  Othobon  :  Sinee  the  HKCirtaintj 
of  death  often  deprives  men  cf  the  opportunity  of  making  tbif 
iajl  wilh-i  human  piety  aSietb  mercifully  towards  the  diceofei^ 
by  diflributing  their  goods  to  pious  ufes^fo  that  thry  follow  aU 
help  th:W'i  and  propitioufly  intercede Jor  them  with  the  heenmd^ 
fudge ;  tl  erefore  we^  by  our  approbation  confirming  thefrm^ 

fun 
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n  ber^rfore  made  (as  it  is  f aid)  by  the  prelates  of  the  iing^ 
m  cf  England  w  th  the  approbation  of  the  kin^  and  barons^ 
ndming  the  goods  offucb  as  die  inte/iate^  do  JiriSily  forbid 
relates  and  all  other  whatfoever^  to  take  or  feize  the  goods  of 
tteJlateSy  eontraty  to  the  provijion  afore/aid.      Athon.  12 1. 

Which  provifion  John  of  j/thonundci  ik^ndcxh  to  be  that 
ihich  is  made  by  the  ftatute  of  the  13  Ed.  i.  c.  19.  but 
his  cannot  be  right ;  for  this  conlHtution  was  made 
eventeen  years  before  that  ftatute.  Gibf.  478.  But  the 
provifion  meant,  feemeth  plainly  to  be  the  aforefaid  fta- 
tute in  the  magna  charta. 

And  by  aconflitut*on  of  archbifhop  Stratford  it  is  or* 
dered  thus  :  Forafmuch  as  it  happeneth  fometimes^  that  perfons 
ifin(  inteftatey  the  lords  of  the  fees  do  not  permit  the  debts  of 
the  ieceafed  to  be  paidy  out  of  their  moveable  goods  \  we  do 
iicree^  toat  none'fhall  henceforth  do  the  fame  y  on  pain  of  the 
peater  excommunication.     Lind.  iji, 

2.  By  the  ftatute  of  the  31  Ed.  3.  ft.  i.  c.  11.  iThe  Exfteotorf  tiid 
ferfons  deputed  by  the  ordinary  to  adminijler  the  goods  of  in^  \^^i^ 
ttftates^  Jbalt  have  an  aSfion  to  dimand  and  recover  as  execU'^ 
ttrty  the  debts  due  to  the  per  fan  inteftate^  in  the  king's  courts 
for  t9  adminijler  and  dijpendfjr  the  f  ul  of  the  dead  \  andfi)all 
ekVMT  alfo  in  the  kings  court ,  to  other  tj  whom  the  faid  dead 
Pirfin  was  bolden  and  bound,  in  the  fame  manner  ^'S  executors  ^ 

/ball  anfwer.  Jnd  they  Jhall  he  accountable  to  the  or  dinar ieSj 
at  executors  be  in  the  caje  oftejament,  as  well  of  the  timepajl 
m  the  time  to  come. 

3ut  before  this  a£V,  a£lk>n  laid  by  the  common  law» 
agiinft  the  deputies  or  committees  of  the  orJinarv,  by  the 
lame  of  executors,  but  not  by  the  name  of  adminiftrators 
latil  this  acl.     9  Co.  39. 

By.the  ftatute  of  the  30  C.  2.  c,  7.  The  executors  and 
iiti/lrators  of  any  per f on  ^  who  as  executor  in  his  own  wrongs 
air  mbnimftrator,  Jhall  wajle  or  convert  any  goods^  chattels^ 
,  ||bl/,  9r  ajfets,  of  any  per f on  deceafcd^  to  his  own  ufe,  Jh  II  be 
liMe  emd  chargeable  in  the  fame  manner,  as  their  teflator  or 
ituftette  would  have  been  if  he  had  been  living. 
•And  by  the  ftatute  of  the  4  &  5  W.  c.  24.  Forafmuch 
mit  iatb  been  a  doubt  whether  the  faid Jiatute  of  the  30  C.  2. 
'iU  extend  to  the  executors  and  adminijlraton  of  any  executor 
ilt  mdttnnifhrator  of  right,  who  for  want  of  privity  in  law 
^Mfr>  not  before  anfwerable  nor  could  be  fuedfor  the  debts  due 
pemtheprJlteJlatoTorinteJlatey  ngtwithftanding  that  fucb 
wtedtAafi  #r  adminiflrators  had  watied  the  goods  and  efiate  of 
•ibifrfi  tejlettor^cr  inteflate,  or  converted  the  fame  to  their 
mm  Mfe  1  it  is  hereby  declared,  that  all  and  every  the  exectitort 
t    ^-  >  •  Y  a  or 
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:hr-»  ir;  .j<:r:ii   v":-:i    a  Tie  v2  'Ti  iirstiinc  it ;  «  if 

'i-j^-Ttf:   -r  ::"  '  i    :er-.   -n-  ryre   :c=  :  Oth e rwrns,  CK  fail 
IT 'IT  "••.     t^  •■r  I'-f-  :e:-.-.     *  :."^e  :srDj3cr3l  courts. 
<*'•  -f''  r  ?,f  -.<  \i-.  :    :'     -r  :  V'   r.  -^  SfhgrKB  it  h  m 

••/?  :r.-:.f  :•"  '-  --  :  i^  -■."  ' -^  'rdCJd  ir  i3nsrr^aac£  tf  &i§ 
^;r;-;,  :  -:•  -.;:'.. rca.  ;  '>  Lf-Otud  zftkcr  hi^  2dis; 
tf*^ -r,  ?*:•?.  ^  -•  :^::  -/""f ,  -  r«?3*^«^i.  Aatvhtnfnmd 
^^  'tki  '  :*:  •;-  -7  .'TJr-':  -—  ;.  }*-  ncMtzn  hmmttd  iktrnfiioii 
c^'fi  *k*i''  r *•''.,  -r-i  ^ti'-'*  -i'r.-^.rrii  £ii  iiijii  im  fig fat^ 
c^  sn-i  :i  "^ : T : -:  --/^  v : -f :  -tl.'-  zrumats  £^  htrc£timnii%    ] 

trereif  ir  fuih  irtfT-?^,  c.2  /i.t  c^e£tirs  hcvt  ^f  iinrjmd   ■ 

ii>^/; :  /:r  ren^dj  .-/'•-Lr;.:,  crJfsr  thi  xaitntytmnct  9f  j4  ■ 
0ffj^  uprirht  ce&ii'ri,  i: ::  i-uzItnL,  thjzt  ail  ^:us  a^d  uA&madi 
timiiatrcft:  ci'zi/:::.-::  ir  attr.KtrruTtis.  9f  :r  oKctmimg  mf 
mamn  rr.i^,uf^gii  lr:ndi  tmrr.er.ti  sr  ttred-tjmtr.ts  9r  §fmij 
rent  pf'.f't  term  cr  c'.n'fe  cut  if  the  j'ame^  uiereaf  any  ferfri 
at  the  time  cf  hi:  tucea.e  fmli  be  ftifed  in  fiefimpU  in  P^J^* 
film  rrcerfi^n  cr  rem^iindtr^  cr  kaih  pcuer  t9  diffft  Qf  tU 
famr  hy  his  iaft  uiil  and  te  amenty  fnali  hi  deemed  mndttkn 
(only  as  againji  juch  creuitirs  as  aforefaidtheir  heirs  fucceff' 
ers  executors  ad?nimjlrat:r  and  ajpgm)  to  be  fraudulent^  id 
clearly  ahfolutely  and  utter  I.  void  frujlrate  and  o^  none  ei 
any  pretence^  colour^  feigred  or  frejumed  confederation^  er  OKJ  : 
ether  matter  or  thing  to  the  cmtrary  notwithflanding,     f.  2. 

And  in  the  cafes  Iffore  mentioned^  all  fuch  creditors  ttttj 
hane  and  maintain  actions  of  debt  upon  their  bonds  andffe*  ; 
dallies  J  againjl  the  heir  at  law  of  the  obligor  emd  fuib  dAnfa. 
jointly  ;  and  fuch  devfee  fljall  be  l.able  and  chargeable  for  a 
falfe  plea  by  htm  pleaded ^  in  the  Jame  manner  as  any  beirJboM 
huve  been  J  or  any  falfe  plea  by  bim  pleaded y  or  for  not  cot^ejjmg  \ 
the  lands  tr  tenements  to  him  dejcended.     f.  ^. 

Frofnid, 
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Prmdid^  that  where  there  Jhall  he  any  limitation  or  ap" 

puMtment^  devife  or  diffofitiony  of  or  concerning  any  manor i 

mtffitagis  lands  tenements  or  hereditanentSy  for  the  raifing  or 

f§jmuHt  of  any  real  andju/i  debts^  or  any  portions  or  fum%  of 

momj  for  any  child  or  children  of  any  perfon  otlfcr  than  the 

heir  at  law^  according  to  any  marriage  contra^  or  agreement 

in  writing  bona  fide  made  before  fuch  marriage^  the  fame  Jhall 

it  in  full  for  a :  and  the  fame  manors  mejjuoges  lands  tenements 

ond  hereditaments  Jhall  he  holden  and  enjoyed  by  every  fuch 

ftrfoHy  his  heirs  executors  aSminiflrators  and  ajfigns^  for  whom 

Ae  faid  limitation  appointment  devife  or  dijpofition  was  made^ 

ni  by  his  truftee  or  truflees  their  heirs  executcrs  adminijira* 

ttrs  and  ajfigns^  for  fuch  ejlate  or  inter  eft  as  Jhall  be  fo  limited 

•r  appointed^  devifed,  or  dfpofed  ;  until  Juch  debt  or  portion 

fall  her ai Jed  and  paid.     f.  4. 

And  whereas  feveral  pet fons  being  heirs  at  law^  to  avoid  the 

fajwunt  of  fuch  ju ft  debts  ^  as  in  regard  of  the  lands  defcending 

to  them  they  have  by  law  been  liable  to  pay^  have  fold  aliened 

jormadi  over  the  fame  before  any  procefs  was  or  could  be  iffued 

out  ^gainjf  them ;  it  is  enaiied^  that  in  all  cafes  where  any 

heir  at  law  Jhall  be  liable  to  pay  the  debt  of  his  ancefior^  in  • 

reward  of  any  lands  tenements  or  hereditaments  defcending  to 

huif  and  Jhall  fell  aliene  or  make  over  the  fame  before  any 

$ffion  brought  or  procefs  fued  out  againft  htm  \  fuch  heir  at 

km  Jhall  be  afifwcraile  Jor  fuch  deity  in  an  a£fion  of  debt ^ 

to  tbi  value  of  the  faid  land  fo  by  him  fold  aliened  or  made 

tf^  ;  in  which  cafe  all  creditors  Jhall  be  preferred  as  in  ac- 

6ms  againfl  executors  and  adminifi rotors^  and  fuch  execution 

/imU  hi  taken  out  upon  any  judgment  Jo  obtained  againft  fuch 

Ur^  to  the  value  of  the  faid  iandy  as  if  the  fame  were  his 

enm  proper  debt  \  fajing  that  the  land*  tenements  and  heredi" 

iuunts  bona  fide  aliened  before  the  aSiion  brought y  Jhall  not 

it  Bable  to  fuch  execution*     f.  5. 

Providtd^  that  where  an  aSfion  of  debt  upon  any  fpecialty 
Uhrmtght  againji  any  htir^  he  may  plead  riens  per  delcenc  at 
iht  titne  of  the  original  writ  brought ^  or  the  bill  filed  againfi 
hjmi  and  the  plaintiff  in  Juch  a^ion  may  reply  that  he  bad 
imods  timments  or  hereditaments  from  his  ancefior  before  the 
original  writ  brought  y  or  bill  filed ;  and  if  upon  iffue  joined 
tbtrnifon  it  be  found  for  the  plaintiff,  the  jury  Jhall  inquire 
ffibt  value  of  the  lands  tenements  or  hereditament*  fo  dejcendedp 
mt4ibereupon  judgment  Jhall  begieny  and  execution  Jhall  if 
wwariid  as  aforefaid\  but  if  judgment  be  given  againji  Jittb 
\rir  bf  eonfeffion  of  the  a^ion^  without  confejfmg  the  ajfets  JSr- 
^gmdid^  tsp9n  demurrer^  or  nihil  dicit,  //  jhall  be  for  thf 

Yj  debt 


s-- 


c/r:  C'.z.  {.cnw  ■     i:  ■     .;.'■  c^  r.~::  r   rrquhv  &f  ttmlaJifh 

/.if*?  .^^:.  -•-.,''  -.'.         ■•     i-^..  n^arrtr^  o-  tiu  heir  m  Jmeij 

rt£...*':r.''f::  :  ■.   *.. :    >,  •:    h ...    ^:    n'unud  h^irz  tht  aSSn. 

&  oi-r  '■'.       .    * . 

ji."  ::  '  i:.-.*:..^  l:^  ^'.^hitrolz.  An  heir  tbil 
}  rr:  .it:.,  :i  rs-.t  '...-^  :...r  u*.  fL^  •  no:  be  Hiibie  Jar 
:'■•   ^- :  ■  ■.■;:!    •:  :-".rTT  ir.^i    i:-    :ne  v#liic  di  tk 

jfM;  ii '•*:■:■  r  i:c  a=  *•::  a^  rie  hari;  paid  hi«  aa- 
<'{*vr":  crV:  ::•  .  t  ..  jt  :*  :r.t  :::r.: .  re  &&[]  boU  ihe 
?:'.:  ^  ftr.i'irr:  .     ■:.:«..£  :.t  n.i^:/.  nt  cr.Brgriabie ai  in- 

i'.  w'  .l:  •  t  :•:.•:.;  -"w  :.i  :-.  :■  ii-t  a^io:  v  ;  the  a- 
t"j''.  •  f-.r  .V  -  :  -  •.  :  r  :.;  'i.-  t>  iSt't  arc  pcrfonJ 
jfitiJ     f  v.*.  !t.  i":*'-  :ir  ^  ?:  :.  *  :z.r»2=,  .*  ;:  -^  tot  oiber-  1 

?'.;:-:  c.:-.'  rr'' -rir^!^;    ;r>r.   r    ::    r c "i  t r.tr ts  xo  pa jtk 
fi.'jr.t;.,  ti.:  '- t»  ;   f.r   zitD-.-riL!  cfii'e  of  ibr   irorigagor  j 
f:.i':\  :r.  fi.\-.ur  if   »:.;   ri.:.    :^e  l:.i  iiti  to  cxonei&ie  d«  « 

^  tt,  tKoUi,:.  ;m:c  tt  rr.  cc^cnnt  in  ibe  deed  fcf  the 
pzyr:  trj  tj  Tt  r7c::£:2gt  rr  nty,  ytt  ihc  perfonal  eftiB 
fti^'i  i-c  iii*Ic  jr.  ir.::  r.i:.cs  o'  iht  txccuior.      2  Sfi  449- 

If  a  n.tr'   c'tf    ''Cfrl-cd   r;.  b?rd,  srd    ftlftd  infeeof 
(Jivtrv  \tT.i''^  pill  c!  ifthich  r.t  ctvifcs  lo  cr,f,  £r>d  oibcr 
pift  he  p»f' r:   .-  to  icicfn'-   '.o  r.is  heir  (no:   iTiCniioning 
tJ'tm  in  hiS  Will   ;  th.  JcrJs  pcinviiitd   :o  ccrcend  fc*»I 
It  hrl:  ^f ;  !icc  to  ;s\  t'.e  bor     c  tbis.     Ar  d  ihc  rezfoD  iS 
bic^tf'uic  iJc  &;p'y'r.j   :rr  or v; fed   i^ncs  to   pay   ir.c  booi 
dtbl?,  v.cuIj  tj  r.|  i:.,!r.[   ihewill;  whicb  eqij:ri  uii!  n'^t 
pernu:,  if  ;t  ciii   Lc  Lvodtd  :  Whereas  it  no  wiy  Jli'ap- 
p(ji:ti&  the  WL.  :o  i;.;^  i!  ..i  ihe  l^nrs  ntt  mentioned  {bouU 
be  IJ.  the  fi  ft  pljfc  i.-Me  10  p  y  ti.c  debts.      But  it  fcemS 
it  vf<.M  '  t  o'h-.f  w:.' ,  v.  rl'.e  tLflkLor  had  devifrd  ihc  Unds 
10  his  htii  at  ljw  .    :f.r  l!i(.*-.j^h  fuch  dtvij'e  were  void  (iSto 
iVt  puTicfv  c.f   rT..ik:r.3:   rNc   litir   tjLe  other  wife  than  b} 
dcltuif),  \<t  it  fiitws    the  icftdiorS  inttni,  that  the  heir 
fhcuid  have  ihj  lat.ij  •   arid  therefore  it  fecmech    that  the 
lanub  divikd  to  oik-,   &nd  the  other  lands   devif.d   to  the 
bcir  ai  IdWj  fhould  in  iLch  cale  coiutlbute  in  proportion 
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to  piy  the  bond  debts.  Alfo,  for  the  abovementtoned 
feafon,  it  feemeth  that  the  lands  permitted  to  defcend  to 
tbe  heir  at  law,  and  not  mentioned  in  the  will,  fliall  be 
applied  to  pay  the  bond  debts,  before  SLjpicific  legacy-;  left 
otherwife  the  teftator's  intention  (hould  be  difappointed. 

3  p.rriU. 367. 

So  where  lands,  upon  which  there  was  a  mortgage, 
were  devifed  to  one,  and  other  lands  defcended  to  the 
heir  at  law  ;  it  was  decreed  by  the  lord  chancellor  Hard- 
wicke  upon  great  deliberation,  that  where  the  perfonal 
eRate  is  infufficient  to  difcharge  the  incumbrance,  the 
ultimate  fund  is  the  land  defcended  to  the  heir  at  law : 
and  although  the  creditor  may  come  upon  which  fund  he 
pleafes,  yet  if  he  proceeds  againft  the  lands  mortgaged, 
the  devifee  may  have  his  remedy  over  againft  the  heir  at 
law  2  otherwife  the  mortgage  might  exha^uft  the  whote 
lands  devifed,  and  there  would  be  no  benefit  in  the  will 
to  Jhe  devifee.     2  Jti»  424 — 439. 

How  far  a  charge  upon  lands  for  payment  of  debt^, 
Iball  enure  and  be  in  force  againft  purchafers  of  thofe 
lands  from  the  devifee  for  a  valuable  confuleratioh,  hath 
been  made  a  queftion.  As  in  the  cafe  of  El/ht  and  Afir* 
rimsH^  E.  1740.  Thomas  Smith  became  indebted  co  kr 
vera!  perfons  by  bond,  and  like  wife  by  fimple  cotiXtii&r 
In  three  of  thcfe  bonds,  Goodwin  was  bound  with  him  as 
furety  ;  and  afterwards  Goodwin  gave  his  o^rn  bond  alone 
to  one  of  the  creditors,  to  whom  Smith  was  bound  in  a 
fingle  bond.  Smith  being  thus  indebted  made  his  will, 
and  in  the  beginning  of  it  fays,  ^^  My  will  is,  that  all  my 
**  debts  be  paid  -,  and  I  do  chargi  all  my  lands  with  the 
"  payment  thereof."  After  which,  by  another  clatjfe  in 
the  faid  wilt,  he  gave  "  ali  his  real  and  perfonal  eftate  to 
*'  Goodwiriy  to  hold  to  him,  his  heirs,  executors,  admi- 
"  niftrators,  and  affign^,  chargeable  n  ever  the  Ufs  with  thi 
*'  payment  of  all  his  debts  and  legacies,'*  Of  this  will  he 
made  (^oodwin  executor.  The  teftator  died  in  1724* 
Goodwin  proved  the  will  \  and  in  that  fame  year  fold  a 
freehold  eftate  of  the  teftator's  to  Hunt  \  in  the  year  foU 
lowing  fold  a  leafehold  of  the  teftator  s  to  IVhite  \  and  in 
1727  fold  another  cftate  of  the  tcftator's,  confifting  of 
both  freehold  and  leafehold,  to  Ajerriman,  In  the  feve- 
ral  deeds,  by  which  thefc  eftatcs  were  conveyed  from 
Goodwin  to  the  purchafers,  the  will  of  Smith  was  recited  ; 
and  to  one  of  thofe  deeds  Elliot^  2l  creditor  of  Smithy  was 
a  fubfcribing  witnefs.  'I'hefe  lands  were  fold  in  the 
neighbourhood  "by  publick  audion.     At  the  time  of  thefe 

Y  4  fales, 
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fairs  ^  ciedrors  aS  of  d»aii  dtibcr  lived  in  die  tm^ 
vlirrt  Gmiwhi  Irred^  or  vithln  ifaree  or  fo«r  rnHcM  of  IL 
Daring  all  this  dmc,  and  till  the  year  1730,  the  crafiu 
en  went  on  regiilariT,  rereivinc  their  i&tcrcft»  wUeh  m 
at  5 1.  fer  £gwt ,  vi  Gmitviz.  GoBiaim  was  a  (Uvent  on 
tiTl  I7jt«  aind  tbe-n  he  became  a  bankmpc  la  1734«  the 
ctedixon  of  Smzth  brought  ihcir  bill,  againft  the  purcha- 
§a%  01  thefe  laxxis  ^ft^nfi  Gta&wB,  and  againft  the  it 
fignert  under  h\%  con  mi  Son  of  backriiptCTv  in  order  IB 
have  a  iari»Aclio-«  c  f  ibelr  dcbu  out  of  diofe  lands  which 
vcre  fcJd  br  Gnswzv- — B  v  the  maftcr  of  the  rolls :  h  ii 
alnoft  ilnpo£E^]^  :c  make  a  cgionJnatiop  in  the  prcte 
cafe,  bu:  iba:  ::  rr.^&  ^i'^  ou:  unfurl unately  on  theooe 
panj  or  tbr  oibrr.  Trr  £  pjit  arirmg  between  credit- 
ors on  the  cmc  f if«  i^z.i  p^  zT'.^kr*  on  the  other,  bodi 
thefe  tons  0:  ^I^^i'  ^rt  tx2..:*ei  to  the  favour  of  this 
coHTt ;  and  12  l^e  prrfrz:  nfr,  a  misfortTine  muft  Cdl 
upoa  cne  £h'  iSra.  Or.  «ho=  ::  I5  :o  fal]«  is  thequeC* 
ticA.  Anc  l^:s  .s  a  cucttirir..  tr.&:  iruft  fo  frequently 
hare  hi^pxnr;^  i^:  i:  is  exn-darclra*-?  to  find  nodetcr- 
»iBat>oo  c  rtc^ir  in  polr:.  Ths  cax  is  this :  SmU 
Icsizt^  {^*^^^^^  ^'^*  *  '^  ^^*^  prr^.il  r:':«rr,  was  indebted 
10  feieri.^  pr  .Vr»  Vj  K%rc  ^  in  ihiee  cf  which  boodlv 
CK«nis  «^>  r^^^r'i  vr.;^  h.c.  as  iLre:y  ^  and  be  had  coo- 
trafied  ^:ke«  .;>  ;>rrr  c^iber  cei«>:f  ;  ix>d  being  thus  io« 
crVcoi  ^c  ="xirs  r.>  TT.l,  a-c  ctta:£s<  tis  rcaS  and  per- 
■c:vi!  e^irt  w  .^  :rc  r-i-xe~:  o"  ^  scares  arc  legacies, sod 
n^akes  hxs  icx.  ic  f\:c.:cr.  1:  :*  ::-.-«  ;rdced,  the  words 
ir  ibf  »i*:I  c."  rvTi  ■  .--^^r:  :."  1  «•  ..e  of  tie  ]ands  to  be 
ttvi  :\r  p:>r^sr:  *v  :"s  Ci'r;> .  ar>i  ther  oniy  iosports 
c^arje  '-jxr.  :r:r  :.v  :!u.:  p-r:cc'e.  Hcnieter,  this  is 
i'i>::i  1  ^r^  >,  i>  >  *.:*  r  i^^r  ^ctz  r^  a-  tbe  proviib  of 
iSf  riuu  1 — <^:  csi  "sj,  arsf  does  interrupt  the 

oc  *r:*.:  :*''  ::*  :<  :  1:   i«. Tis  tef^2::>r  dxd  in  1724^ 

o.-AT.ilt  >i.i  .:x-?.-T  •  r  :^?  or^:*  :fp*Iirly  till  IJJO* 
.-v:::r  r*c  rriV  .^^  irii:*,  :r.«  "xk-s  c:  ibis  efiate  were 
:-.*jc  :•  w-V,-- —  ..  *wr,  .:"  *^  ciirt  «2.ca  was  intiidy 
•:^r?c  •  •  i^,.*:^  ^r  c-Ti:;:  j=:  re'v  ]««eboid  j  aoda 
•*  :.  r:>  .:t  .'-:  .■  •  :c*-^  jri  lii-sic^w  both.  The 
>.  .  ^  it'.vcr^  .-  ::.  -^'i  r«  :*s  crrc  t*vs  of  ,Jrt£t4  againft 
:*■:  >-*c*i  >-•*,  .  ::  :,  :-*«  1  ra^x<r:  cf  their  debts 
c:  .:"  :'?  ..-,>.•  J'"'-...**  •*,c"'  v.;.;  iVIi  to  tbem  by 
v.-  ,vi-- :  1 .  —  ^V  . "  :v:  ^-:  ^  .c*  :  -•?  •:-:.  -  .'.-i^'  e^a?e,  the  cafe  is 
:,>  ?\:-,.:ril**  p.*/  ::-:  :":  ^c  •r  :*a:  ic'.a  ftand,  and 
:-i:  ::^  c-^:  r::*  ci'^cc  iiiv  urisrAiLLcc  c%it  cf  ir,  thit 
.:  :i..  i.r  :  c:  ^.^  ziiiiLiz  .:  j«v.^:.     T^c  executors  arc 

the 
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ic  proper  perfons,  that  by  law  have  a  power  to  dirpofis 
F  a  ceAator's  perfonal  efiate.  It  is  indeed  true,  that  per- 
inal  eftate  may  be  clothed  with  fuch  a  particular  tru(F, 
lat  it  is  poflible  the  court  in  foaic  cafes  may  require  a 
urchafer  of  it  to  fee  the  money  rightly  applied.  But 
nlefs  there  is  fome  fuch  particular  truA,  or  a  fraud  ia 
[)e  cafe,  it  is  impo/Bble  to  fiy  but  the  fale  of  the  perfonal 
ftate,  when  made  by  an  executor,  mufl  (land  ;  and  that 
ifcer  the  fale  is  made,  the  creditors  cannot  break  in  upon 

•t. 1  will  now  confidcr  the  other   fales  that  have  been 

made,  and  will  examine  them,   firfl-,  upon  the  general 
rules  O'  the  court ;  and  in  the  next  place,  upon  the  par- 
ticular circum fiances  which  this  cafe  is  attended  with. 
With  regard  to  the  firft  of  thefe  matters,  the  general  rule 
is,  that  if  a  truft  dire£ls  that  land  fhouid  be  (old  for  the 
payment  of  debts  generally,  the  purchafer  is  not  bound  to 
fee  that  the  money  be   rightly  applied..     On  the  other 
hand,  if  the  truft  direfls,  that  lands  fliould  be  fold  for 
the  payment  of  certain  debts,  mentioning  in  particular  to 
whom  thofe  debts  were  owing ;  'he  purchafer  is  bound  to 
fee  that  the  money  be  applied   for  the  payment  of  thofe 
debts.    The  prefcnt  cafe  indeed  does  not  fall  within  either 
of  thefe  rules ;  becaufe  here  lands  are  not  given  to  be  fold 
for  payment  of  debts,   but  are  only  charged  with  fuch 
payment.     However,  the  queflion  is,   whether  that  cir- 
cumttance  makes  any  d^fFerence  :  and  I  think  it  doth  not. 
And  if  fuch  a  diftindiion  were  to  be  made,  the  confe- 
quence  would  be^   that  whenever  lands  are  charged  with 
die  payment  of  debts  generally,  they  could  never  be  dif« 
charged  of  that  truft  without  a  fuit  in  this  court;  which 
would  be  extremely  inconvenient.      No   inftances  have 
been  produced  to  (hew»   that  in  any  other  refpeS  the 
charging  lands  with  payment  of  dcbt$  differs  from  the  di- 
refiing  them  to  be  fold  for  fuch  a  purpofe ;  and  therefore 
Ihere  is  no  reafon  that  there  fhould  be  a  difference  efta- 
Uiflied  in  this  refpedl.     The  only  objet^ion  that  fecmed 
to  be  of  weight  with  regard  to  this  matter  is,  that  where 
hndf  are  appointed  to  be  fold  for  the  payment  of  debts 
pnerally,  the  truft  may  be  faid  to  be  performed  as  foon 
u  thofe  lands  are  fold  ;  but  where  they  are  only  charged 
irith  the  payment  of  debts,  it  may  be  faid,  that  the  truft 
ii  not  performed  till  thofe  debts  are  difcharged.     And  fo 
br  indeed  it  true,  that  where  lands  will  be  charged  with  the 
paymeiiC  of  annuities,  thofe  lands  will  be  charged  in  the 
bands  of  the  purchafer ;  becaufe  it  was  to  the  very  purpofe 
pf  making  the  lands  a  fund  for  that  payment,  that  it 

fhould 
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fliouM  be  a  conftant  and  Aibfifting  fund :  But  where  landf 
are  not  burdened  with  fuch  a  fubfiiling  charge,  the  pur- 
chafer  ought  not  to  be  bound  to  look  to  the  appHcatVon 
of  the  money.  And  that  feems  to  be  the  true  diftinflion. 
-» Having  thus  confidered  the  cafe  under  the  general  rate^ 
I  will  now  confider  it  under  the  particular  circumftances 
that  attend  it.  And  the  p.rtrcular  circumftances  ire 
fuch,  zs  are  far  from  llrengthening  the  plaintiffs  cafe,  but 
rather  the  contrary.  One  c{  thofe  circumftances  is,  (he 
length  of  time  the  plaintiffs  have  lain  by,  without  at  all 
infifting  on  any  charge  upon  thefe  eftates.  Gsodwin  was 
a  folvent  man  till  his  bankruptcy  in  1732.  Here  have 
been  three  purchafes  of  thefe  e Dates,  made  at  different 
times:  one,  in  1724;  another,  in  1725;  and  the  third, 
in  1727.  Tht  firil  of  thfem  was  made  by  HunU  the  fe- 
cond  by  U  hiu^  and  the  third  by  Merriman,  During  all 
thefe  tranfatSlions,  the  pluintifFs  do  not  mention  one  word 
of  their  charge  upon  this  eftate  ;  but,  on  the  contrary, 
regularly  received  their  intereft  of  Goodwin^  till  the  year 
1730.  'Tis  true  indeed,  that  there  is  no  expreft  prwtf, 
that  the  plaintifFs  knew  of  thefe  purchafes,  but  tbire  ii 
reafon  to  imagine  that  they  did.  The  purchafes  were 
made  in  the  iicighbourhood  by  publick  au^ion.  Some  of 
the  creditors  lived  in  the  fame  town  that  G$§dimn  did} 
and  all  of  them  lived  within  thiee  or  four  miles  of  him. 
And  Elliot y  one  of  the  creditors,  was  a  fubfcribing  wit- 
nefs  to  one  of  the  purchafe  deeds.  The  want  of  ndtice 
too,  on  the  part  of  the  purchafers,  is  a  conflderabie  cir- 
cumftance  in  their  favour.  It  is  indeed  true,  that  thej 
had  notice  that  there  were  debrs  chargeable  upon  this 
eftate ;  but  it  docs  not  appear  they  knew  to  whom  tbofe 
debts  were  owing.  Another  circumftance  is,  that  Gmt' 
win  was  a  co-obligor  in  three  of  thefe  bonds,  and  torn* 
other  of  the  obligees  he  afterwards  gave  his  bond  alone, 
which  may  well  be  confidered  as  a  fatisfadiion  for  that 
bond.  By  this  it  appears,  that  the  creditors  greatlj  it- 
lied  upon  Gosdxvin  for  their  paymafter  '^  and  there  is  not 
much  reafon  therefore,  that  they  fliould  now  be  allowed 
to  refort  to  the  teftator*s  eRatc.  Upon  the  whole,  latt 
of  opinion,  th.it  the  plaintifFs  bill  muft  be  difmifled,  and 
even  with  cofts,  as  againft  IVhiti\  there  being  no  masnw 
of  pretence  for  the  plaintifFs  to  come  upon  that  eftate,  it 
being  all  leafehold,  and  fold  to  fVbiu  by  the  executor, 
who  by  law  is  the  proper  perfon  intruded  to  difpofeof  the 
:eftator*s  pcrfonal  eftate.     However,  with  regard  to  die 
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reft  of  the  defendants,  I  will  only  difmifs  the  bill  gene- 
rally, without  coiU. — And  fo  it  was  decreed.  Barnard. 
Cba.  Ca.  ;8. 

4.  By  the  ftatute  of  rhe  21  H.  8.  c.  4  Jfljereas  divers  l-»ndi  den'fed  tn 
Serfins^  having  cthr  perfons  feifed  to  their  ufei  of  and  in  lands  J'*"*  t  be  foM 
and  9ther  hereaitaments  to  and  for  the  declaration  of  thetr  wtlls^  ©f  rfrb? »,  on^ 
beeve  by  their  la  ft  wills  and  te (laments  willed  a:d  dedared  fuch  o^  <'■«'■"  miy 
their  lands  tenements  or  other  henditawents  to  be  fold  hy  their  '  ^^** 
ixecutorSs  as  well  for  the  payment  of  their  debts^  performance 
^f  their  legacies^  necejjary  and  convenient  finding  of  their  wives^ 
virtuous  bringing  up  and  advanctfiunt  of  thetr  children  to  mar'" 
riaggj  and  alfo  for  other  charitable  deeds  to  be  done  by  their  ex* 
HUtors  for  the  health  of  their  fouls  ;  and  notwith/Janding  Jiicb 
truft  and  confidence  fo  by  them  put  in  their  Jaid  executors^  it 
hath  oftentimes  beenfeen^  ^vhere  fuch  lafi  wills  and  tejlaments 
§f  Jiich  lands  and  other  hereditaments  have  been  declared^  and 
MB  tbtfame  divers  executors  named  and  made^  that  after  the  dt" 
ctafe  effuch  teftators.  fome  of  the  fid  executors  willing  to  ac^ 
lampUJb  the  truft ^  and  confidence  that  they  were  put  in  by  thefaid 
te'iOiorj  have  accepted  a^d  take-  upon  them  the  charge  of  the 
Jaid  tejlaments  and  have  been  ready  to  fulfil  and  perform  all 
things  contained  in  the  fame  \  and  the  reftdue  of  the  fame  exe* 
aiUrSj  uncharitably^  contrary  to  the  truft  that  they  tuere  put 
SMf  have  reju/ed  to  intermeddle  in  any  wife  with  the  execution 
^rf  tbs  faid  will  and  tejiament  or  with  the  f ale  of  fuch  lands 
Jk  willed  to  he  fold  by  the  tejlator :  And  forafmuch  as  a  bargain 
amdjale  effuch  lauds  tenements  or  ether  hereditaments  fo  willed 
ty  any  perfon  to  be  Joid  by  bis  executors  after  his  decenfe^  ac~ 
twding  to  the  opinion  of  divert  perfons  can  in  no  wife  be  good 
sr  effectual  in  the  lawj  unlefs  the  fame  bargain  and  fale  be 
wsade  by  the  whole  number  of  the  executors  named  for  thr  fame ; 
iy  reajon  whereof  as  well  th  debts  of  uch  teftator'i  have  refieJ 
unpaid^  to  the  great  danger  and  peril  of  the  Jouls  of  fuch  tejla* 
tars^'  and  to  the  great  hindrtnce  and  many  times  to  the  utter 
wssdoing  of  their  creditors  ;  as  alfo  the  legacies  and beque/is  made 
hy  the  tejlator  to  his  wife  and  children^  and  for  other  charitable 
iuis  to  be  done  for  the  wealth  of  the  foul  of  the  fame  teftator 
thai  made  the  ja^y-e  teftament  have  been  alfo  unperformedy  as  we 
U  tho  extreme  mi/ery  of  the  wife  and  children  of  faid  tefta* 
tor,  as  alfo  to  the  Ut  of  performance  of  other  charitable  deeds  for 
the  wealth  ofthejoul  of  thefaid  teftator,  to  the  aifpleafure  of 
Jbnighty  God:  For  remedy  whereof  it  is  ena£ied,that  where 
fart  of  the  executors  named  in  any  fuch  tejiament  of  any  fuch 
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frewfi  «^  ttktr  hfrwdzz^fvmls  U  £i  fdd  ky  mi  ex§emt9n^  ^igr 
f^e  ^M-h  tf  em  f^c'  ufiattr^  Jb  rtfkfi  i9  tab  mp§n  him  m 
t^rv  the  AtfW^'  -rjtlzn  okJ  cbcrp  tf  the  finu  Uftamha  mi 
hi  ^7/  whrrrif:  tin  he  f§  T^wad  U  he  exeim'ars^  amd  the  ft" 
yrdWr  :f  /^•f  y  jir.#  ixtchteri  d$  aeceft  end  tmie  apen  them^  dr 
cart  erd  thergt  f^the  fi-me  twSememi  mmi  Im^  wiU\  ihei  dm 
cU  fmrweint  end  fdes  tfJuA  Umds  iemememU  §r  ether  beredhe^ 
rzensj  fi  vuiUed  t»  ke  jfid  hj  tk'  exenters  ef  emy  fteeb  te/ktet 
hj  juih  rf  the  txechtirs  as  Aeii  eeeett  emd  ie^e  efem  mm  §r 
them  fitib  care  er  charge  ef  edrxim/hreiUm  ef  the  feme  ftfe* 
iMtf,  fiiJl  he  ei  ^Kd  end  •ftct%ml  im  the  lew^  ei  if  ^tht 
tfjidmf  €f  the  fern  txetutzn  rj:med  in  the  ftnd  teftemeU^  ji 
nfufini  the  edmini/tretisn  zf  the  fame  tiftement^  hadpined^uA  I 
him  er  them  in  the  msiitf  tffuch  kergein  erfele. 
\\  «..alc•A-t^c  {•  A  man  Ceviftth  tii  la  dst»  hefeU  after  his  death,  hf  ^ 
k€\w  Kay  tuitr    ||jj  exccutcr.     Onc  tenders  to  him  a  cerca«n  fum  of  mo- 

tXi  bioTn.**  ''^y  *^'  ^^^  lands,  bat  not  to  the  value  j  and  th^  execunv 
afterwards  held  the  land  in  his  own  hand  two  yean,  lo 
the  intent  to  fell  the  fame  dearer  to  fome  other,  and  took 
the  profits  all  this  while  to  h:s  own  ufe.  Here  the  enco- 
tor  is  to  make  the  fale  as  foon  as  he  can ;  and  if  he 
^o  not,  the  heir  of  the  dcvifor  may  enter :  for  he  took  the 
profits  here  to  his  own  ufe,  not  as  afiets.  Buc  if  a  mia 
devife,  that  his  exectetsr  fhcU  fell  his  land,  there  he  ma/ 
fell  at  any  time,  for  that  he  hat£i  but  a  bare  power  apd  no 
profit.     Litt.  fc£l.  383. 

A  perfon  feifed  in  fee,  devifeth  the  land  to  his  execo* 
tors  to  pay  his  debts,  and  dies  ;  if  his  executors  pay  not 
every  debt  which  the  teftator  owed  upon  demand,  the  herr 
of  the  teftatcr  may  enter  for  (he  condition  broken  ;  becaufe 
in  law  it  is  a  devife  upon  condition,     i  ReWs  Ahr.  439. 

But  the  chancery  may  relieve,   upon  the  payment  of 
fuch  debt  afterwards, 
rrturfu'er.t  6.  By  a  conftitution  of  archbifbop  Stretferd^  AH  vie 

*iijr.i!iiifi«  10^    flfoU give  eway  cr  alienate  their  goods  upon  their  death  heds^te 

defeat  their  creditor Sy  to  their  wive$  and  chi'dren  ;  endalluhQ 
fhell  counfel  the  fame^  or  affift  therein.^  or  receive  the  feU 
goodt  \  fhall  incur  the  penalty  of  the  greater  excommumicetten  : 
end  the  giver  fhall  not  have  chrijiian  huriaL  And  ne  ether 
proof  fhall  he  required^  that  the  gift  or  alienation  was  meS" 
cious  or  fraudulent  y  but  that  enough  not  doth  remain  for  the 
purpofes  abovefaid.     L  i  nd .  1 6 1  • 

And  by  the  i^atute  of  13  EL  c.  5.  For  the  avoiding  ^ 
frnudulent  dicdsy  cr  other  conveyances  of  lands  or  g^eds  to 
defraud  crcdltcrs  ard  others^  it  is  enahed,  that  every  fuch 

deed 
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died  or  conveyance  JBall  (as  agatnji  fucb  creditors)  bi  void  and 
of  none  effe£f. 

In  the  cafe  of  Taylor  and  Jones^  June  13,  1743  ;  9  huC> 
band  who  had  1733  !•  flock  devifed  to  hioi  after  marriage^ 
veils  it  in  truftces,  for  the  benefit  of  himfeif  for  life,  of 
his  wife  for  life,  and  afterwards  for  the  benefit  of  his 
children.  By  Kortefcue,  mader  of  the  rolls :  It  is  a 
fraudulent  fetilement  as  to  ceditors ;  but  with  refpeA  to 
the  wife  and  children,  it  is  good  as  againft  the  father,  and 
even  againfl;  a  voluntary  cgnveyance  ^  but  is  void  as  to 
creditors,     2  Aik,  600. 

7.  By  the  ftatute  of  the  43  El.  c.  8*  Forafmuch  as  it  is  p.aadulfnt  ■«« 
often  put  in  ure  to  the  defrauding  of  creditors^  that  fucb  perfons  mi«ftratio/n  to 
tfi  are  to  have  the  adminiftration  of  the  goods  of  otlurs  dying  ^'^'•^  ««^«««' 
uUe/late  committed  unto  them,  if  they  require  it,  will  not  ac^ 
cept  tb^  fame,  but  fuffer  or  procure  the  adminifiration  to  be 
fronted  to  fome  Jlr anger  of  mean  ejlate,  and  not  of  kin  to  the 
inteftate  \  from  whom  themfelves,  or  oilers  by  their  meansy  do 
take  deeds  of  gift ^  and  authorities  by  letters  of  attorney,  tvhereiy 
tbey  obtain  the  cjlate  of  the  intejiate  into  their  hands,  at,d  yet 
fimd  not  fubjeh  to  any  debts  owing  by  the  inteftate  j  //  is  en* 
aQed,  that  every  perfon  who  Jhall  obtain  any  goods  or  debts  of 
meyterfon  dying  inteiiate,,  upon  any  fraud  us  is  aforefaid,  or 
Without  fuch  cQnJiderution  cs  Jhall  (-mount  to  the  value  of  the 
Jiate  goods  or  d<bts,  or  nar  thereabouts  (except  it  be  injatif 
fmSion  offomejufl  and  principal  debt  of  the  value  of  the  fame 
pods  or  debts  to  him  owing  by  the  inteftate  at  the  time  ef  bis 
deuafe)y  Jhall  he  charged^  fo  far  as  thofe  goods  and  debts  will 
fmti^y  as  executor  of  his  own  wrong. 

im  Aflets  are  of  two  forts  ;  the  one  aflets  by  defcent,  the  Affects 
other  aflets  in  hand.  Aflets  by  defccnt  is,  where  a  man  is 
bound  in  an  obligation,  and  dies  feifed  of  lands  in  fee 
fimple,  which  defcend  to  his  heir,  then  his  land  (hall  be 
called  aflet-,  (ajfez^  fatis^)  that  is,  enough  or  fufiicient  to 
jftay  the  fame  debt ;  and  by  that  means  the  heir  (hall  be 
charged,  as  far  as  the  land  fo  to  him  defcended  will  flretch. 
AHets  in  band  Is,  when  a  man  in  like  manner  indebted 
.  makes  executors,  and  leaves  them  fuflicient  to  pay,  or 
fane  commodity  or  profit  is  come  unto  them  in  right  of 
their  teflator  ;  this  is  called  aflecs  in  their  hands.  Terms 
of  the  Loiv. 

There   is  alfo  another  divifion  of  aflets,  into  legal  and 
eftseiaHe  aflets  :  Legal  alfcts  are  fuch  as  are  liable  co  debts 
«  aiod  legacies  by  the  courfe  of  law  ;  equitable  aflets  are  fuch 
ai  are  only  liable  by  the  help  of  a  court  of  equity. 

So 
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So  alio  there  are  nal  and  p^rfnml  afleu  :  Rg^lJEM  aie 
fuch  at  concern  the  land  ;  firjm.l  arc  fuch  as  concern  iki 
perfonal  efface  only. 

If  a  man  devifeth  land  t§  be  f$Ui  neither  che  mooef 
thereof  cominfr,  nor  che  profits  of  the  land  for  any  nwt 
to  be  taken,  fliall  be  accounted  as  an v  of  the  goods  and 
chattels  of  fuch  perfon  dcceafed.     21  H.S-  r.  5.  yi  5. 

But  if  a  man  devifeth  land  to  be  fold  by  one  for  paj* 
ment  of  his  debts  and  legacies,  and  makecb  the  fame 
perfon  his  exicw.er^  and  dies ;  toe  money  made  by  foch 
perfen  upon  the  fate  of  the  land,  ihal!  be  aflets  in  his 
hands,     i  RelTs  Abr.  920. 

But  othevwife  it  is,  where  the  land  is  deviled  to  be 
fold  by  tht  executor  end  others  ;  for  there  the  money  fluH 
not  be  aflets ;  for  they  are  not  trufted  with  it  as  execu* 
tors.  I  Roll  I  Abr.  920.  That  is,  it  (hall  not  be  aflets 
at  law,  but  it  fhall  be  aflets  in  equity,  i  Abr.  Cef,  £f. 
141.  (#) 

So  land  articled  by  the  teftator  in  his  life-time  to  be 
fold,  \%  as  money,     i  Salk.  154. 

If  rliere  is  a  mortgcfge  for  years  (though  never  fi>  many}| 
this  is  aflets  at  law ;  becaufe  the  whole  intereft  is  not  gone 
from  the  mortgagor,  the  revcrfion  in  fee  being  left  in 
him  :  But  if  it  is  a  mortgage  in  fee^  it  is  only  aflets  in 
equity,  becaufe  the  legal  eitate  is  gone  out  of  the  obligor. 
Plunket  and  Penfony  Apr.  3.  1742. 

If  there  is  a  mortgage  in  fee,  and  two  defcents  caft, 
and  there  is  more  due  on  it  than  the  value  of  the  land,  and 
though  the  mortgagor  fays  he  will  not  redeem;  yet  it 
iball  go  to  the  executor,  and  not  to  the  heir,  the  equity 
of  redemption  not  bding  foreclofed  or  rele^fed.  ToArr  and 
G rover y  M.  1699,  2  Vern.  367. 


(c)  The  court  of  chancery  leans  to  conftrue  aiTets  efidtM 
rather  than  Ugal ;  becaufe  in  the  former  cafe  the  debts  are  pud 
fari  pafii*  being  equal  in  coufciencef  whereas  in  the  latter,  they 
arc  paid  in  a  courfe  of  adminiftration.  Therefore  whereas 
executor  is  alfo  trullec  for  the  payment  of  debts  the  aflets  ars 
equitahli,  whether  lands  are  deviled  to  him  to  fell  or  he  have 
only  a  power  to  fell.  Lsivin  v.  Oke/ey,  2  Atk,  50.  Hmrgrs^ 
V.  TinkrJ^  I  Bit.  136.  «.  iiilk  v.  Prime,  l  Bro»  138.  n.  New* 
ten  V.  Bt/:utt,  f!f.  135.  BatJoM  v.  LMtircett  2  £rQ,  94.  f^fdl 
inf-Op  25. 

But 
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Bat  if  a  mortgagee  in  fee  enters  for  a  forfeiturey  and 
nfter  fonne  years  enjoyment  abfolutely  fells  the  land  to 
y.  S.  and  his  heirs;  this  eftate  (hall  not  be  looked  upon 
as  a  mortgage  in  the  hands  of  J,  S,  but  ihall  go  to  bis 
beifii  and  not  to  his  executor.  Cotton  and  I/Jis^  M.  1684^ 
1  Ffm.  271. 

A  man  having  feveral  mortgages,  one  in  fee,  on  which 
lie  entered  for  a  forfeiture,  devifed  thofe  lands  which  were 
mortgaged  in  fee  to  his  two  daughters  and  their  heirs, 
anu  the  mortgages  to  them  their  executors  and  idmini- 
ftrators.  One  of  the  daughters  died :  her  (hare  of  the 
lands  which  were  mortgaged  in  fee,  (hall  go  to  her  heir^ 
and  not  tojier  executors;  for  it  was  the  teftator's  intent 
that  thofe  lands  (hould  pafs  as  a  real  eftate,  though  be- 
tween him  and  a  mortgagor  they  were  but  a  mortgage. 
Ifofs  and  Mordaunt,  H,  1706,  2  Vern,  581. 
If  the  heir  of  the  mortgagee  forcclofes  the  mortgagor. 

Set  the  land  (hall  go  to   the  executor,  unlefs   the   heir 
links  fit  to  pay  him  the  mortgage  money ;  and  then  he 
may  have  the  benefit  of  the  mortgage.     2  Fern,  67. 

If  the  lands  are  devifed  to  one  for  life,  remainder  to 
another  in  fee,  and  the  lands  are  charged  with  the  pay- 
ment of  a  fum  of  money,  either  by  a  former  devife,  rent 
charge,  or  mortgage;  the  tenant  for  life  (hail  contribute 
and  pay  a  proportionable  part  of  fuch  fum.  Hayes  and 
Ayr/,  H.  25  C.  2.     I  Ch.  Ca.  223. 

And  in  the  cafe  of  Cornijb  and  MeWy  H.  if  bf  28  C.  2. 
it  was  decreed,  that  the  tenant  for  life  (hould  contribute 
one  third,  and  he  in  remainder  two  thirds  to  redeem. 
iCba.  Ca.  271. 

The  fame  day  in  another  caufe,  where  a  jointrefs  was 
of  lands  mortgaged,  it  was  decreed,  that  the  jointrefs 
paying  the  mortgage,  (hould  hold  over  till  (he  and  her  ex- 
ecutors were  repaid  with  intereil.  Bertue  and  Style^ 
iCha.  Ca.  271. 

Alio  where  the  mortgagee  devifed  the  mortgaged  lands 
to  if.  for  life,  remainder  to  B.  in  fee,  and  the  mortgagor 
icdeemcd  the  land  ;  it  was  decreed  that  A,  (hould  have 
ope  third  and  B,  two  thirds  of  the  mortgage  money, 
Avff/and  Bejl,  M.  1682,  i  Vern.  70. 

Lands  in  mortgage  are  devifed  to  A.  for  life,  remainder 
to  &  in  fee.  A.  dies  ;  and  a  bill  being  brought  againft 
■  Us  executors,  it  was  held,  that  though  A,  in  his  life- 
time might  have  been  compelled  to  contribute  one  third 
tovards  payment  of  the  mortgage,  in  refpedl  of  his  eftate 
for  life ;    yet  his  executor  Diali  be  obliged  to  contribute 

only 
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pnl jr  in  proportion  to  the  time  that  A.  his  teftafor  cii}u|ed    i 
it.     Cfyat  M&  Battef^n^  T.  i696,  i  Vera.  494.  j 

When  upon  a  irortgage,  mooe?  is  mtde  pajaUe  fo  tte  , 
heir  cr  executor  ;  there,  before  dse  daj  or  at  dw  diy  of  i 
payment,  the  mortgagor  haih  e1c£lion  to  pay  it  to  whidl  i 
be  pleafes ;  bu:  afttr  the  day  of  pavmerc  is  orer,  and  the  { 
mortgage  forfeited  by  law  ;  though  equity  doth  gife  lbs  \ 
mortgager  relief.  To  as  upon  the  payment  of  the  monefy  j 
f  he  (hall  have  hi$  land,  yet  equity  wi:!  r.ot  revive  the  eke*    | 

tion  of  the  mortgagor  to  pay  it  to  the  heir  or  execiitorf 
but  then  he  (haM  be  forced  to  pay  it  to  the  etecutor,  be* 
caufe  it  cime  out  of  the  psrfonal  eft  ate  of  the  trftrtofg 
and  thither  it  (haM  return.  B'Jt  if  in  the  mortgage  nci^ 
ther  heir  nor  exrcutor  is  mentioned  ;  ih?n' after  the  doth  | 
of  the  mortgagee,  the  I^w  determines  it  to  be  paid  to  the 
executor.     2  Freim.  2C. 

If  a  man  is  feifed  of  an  aivoxvfin  in  fee,  and  the  cburcb 
doth  become  void ;  the  void  turn  is  a  chattel :  and  if  Cte 
patron  dicth  before  he  doth  prefent,  the  advowfon  doih 
not  go  to  his  heir,  but  to  his  executor.    If^atf.  r.  9* 

If  the  grant  of  the  next  avoidance  be  to  one,  his  bens 
and  affigns ;  yet  it  is  but  a  chattel,  and  (hall  go  to  dK 
executors  :  for  where  the  thing  itfelf  is  a  chattel,  the 
word  heirs  (hall  not  make  it  an  inheritance.     H^aif.  I.  10* 

M.  ^G.  2.  Robififon  and  Tdngg.  Decreed,  that  an  id* 
vowfon  in  fee  is  aifets  in  the  hands  of  the  heir  for  pay* 
ment  of  debts.  And  the  decree  was  affirmed  in  the  boufe 
of  lords.     Stra.  879.     7  P.  IVilL  399. 

And  in  the  cafe  of  tveflfaling  and  WeftfaUng^  Mar*  5t 
1746  ;  lord  Hardwicke  decreed,  that  an  advowfon  inm 
in  grofs  is  afTets  by  defcent  to  fatisfy  fpecialty  debts; 
and  as  to  an  advowfon  appendant  to  a  manor  he  faid 
there  could  be  no  doubt,  becaufe  the  manor  iifelf  be* 
ing  ad'etf,  what  is  appendant  muft  be  aflecs  likevUiB^ 
3  Atk,  465. 

In  the  C2fe  of  Cldham  and  Pickerings  M.  8  W.  it  was 
adjudged,  that  an  eilate  pur  outer  t;/V,  although  it  be  afletS 
(by  the  ftaturc  of  frauds  and  perjuries)  for  the  payment  of 
debit  \  yet  it  is  not  ciflributabJe,  nor  fubje&  to  the  pay- 
ment  of  legacies,   2  Saik.  464*    L».  Raym.  96. 

But  by  the  ftarute  of  the  14  G.  2.  c.  10.  UHmtm 
doubts  have  art  fen  on  the  faid flaiuie  of  frauds  and  perjwritit 
where  no  dev'tfe  of  eflatcs  pur  autre  vie  hath  been  madi^  tt 
whom  thefurplus  of  fuch  ejiates  after  the  debts  of  Jkcb  A- 
leafed  owners  thereof  are  paid  fnall  be^ojig^  it  is  ena£iid^  tb^ 
fuch  ejlates  fur  autre  w,  in  cafe  there  be  no  fpecial  sccMspmtt 

J  i  thereof  f 
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i/rff  will  fui  accordhig  to  the  law  that  hath  been  ufed  bfret9» 
f6re^  he  may  freely  da  it  mtwithjianding  this  fiatute, 
0^,^  36.   In  aJi  actions  brought  oy  executors  or  adminiftra- 

tors,  upon  contr»cl«,  bonds  or  other  things  made  to  the 
deccafed,  or  for  good^  talcen  away  in  his  life,  they  fhall 
pay  no  cofls  by  any  ftaiute.  Lorvo  of  Ex,  462.  2  Bac* 
Mr,  4.46. 

That  is  to  fdy ;  cofts  by  the  common  law  are  not  given 
in  any  cafe  :  and  executors  and  adoiiniftrators  are  not 
comprizctd  within  the  (evera)  fUtutes  which  in  order  to 
prevent  vcx^iious  fuits  do  require  oiher  perfons  to  pay 
coils  in  likt^  ciks;  for  executors  and  adminiftrators  can- 
not (o  well  he  fuppofeJ  to  intend  'vexation,  feeing  thit 
they  fue  only  in  the  right  o.  another ;  and  have  not  per* 
haps  fo  pcrfc£\  a  knowled^  e  of  the  matter  as  their  leftator 
or  intcftatc  would  have  had  if  he  had  lived.  But  as  they 
are  not  to  pay  cufts,  fo  on  the  contrary  they  are  not  to 
be  allowed  colls  ;  becaufe  they  are  fuppofed  to  reimburfe 
themfelves  ;'.ny  charges  or  expences  they  may  have  bcei 
at,  in  the  account  of  the  tcltatoi's  or  intcflate's  cfiate- 
2  yftk.  ic8. 

So  alCo  an  executor  defendant  (hall  pay  cofls  ;  and  tbe 
judgment  is,  of  the  goods  of  the  teftator,  if  there  are 
fufficient :  if  noi,  of  the  executor's  own  goods.  Alb 
when  he  is  defendant,  and  there  is  judgment  for  him,  he 
iha-1  have  his  cofts.   i  Bac.  Jhn  517.      2  Bac.  Mr.  446* 

H,  12  G.  2.  Marjb  and  YelUzviy.  When  an  executor 
muft  declare  as  exrcutor,  he  (hall  pay  no  cofts  :  but  if 
the  caul'e  of  adion  aili'ech  in  the  time  of  the  execdtori 
and  is  therefore  a  matter  within  his  Icnowledge,  and  for 
which  he  may  declare  in  his  own  right,  and  need  not  to 
declare  as  executor  ^  he  (hull  be  liable  to  pay  cofls.  Aft 
682.     iio6. 

So  where  the  thing  in  difpute  is  matter,  not  of  fifif 
but  or  I..W,  and  confequently  as  much  within  the  know- 
led  go  of  the  executor  or  adminKiraCor  as  of  the  teftator 
or  inteliaie  ;  it  hath  been  adjudged,  that  where  judgment 
is  given  ag^ini'i  the  executor  cr  aJininiflrator  upf^n  de« 
murrt-r  ;  ihw-v  fliall  pay  co(l^.  As  in  the  cafe  of  Froatt 
and  AIoHey  E.  1720.  Hill  by  un  adminillrator :  Itiede* 
fcndant  demurs  :  and  the  demurrer  i<  ^ill.iwcd  ;  and  ibc 
bill  is  di.'^milli.'d  with  colls ;  an'i  :o  faid  to  be  the  confiiflC 
courfc?  in  cijuity,  by  the  v/ru)lc  court  of  exchequer* 
Bunli,  6 J. 

M.  J  G.  Elwell  r.^.u:ifl  J^^ajh  and  others.  There  f|fC 
cbicc  L.\ccui0iS  0I2C  of  whiLii  ^avc  a  warr4Ut  of  atto^oey 

to 
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taught  his  trade ;  and  if  they  be  not  of  the  trade»  thq[ 
ought  to  afTign  him  to  another  that  is  of  the  trade,  fo  dial 
he  may  be  taught  adcording  to  the  covenant  And  judg- 
ment was  given  for  the  plaintiflF,     i  Lrv.  177, 

The  inteiefl  in  the  liberty  of  a  priftner  in  execution  he 
debt  is  a  chattel  perfonal,  and  (hall  go  to  the  executors,  ' 
LawofTeft.  378.     2  Bac.  j/bn^tt. 

If  an  executor  puts  in  fuit  a  bond  of  icol.  for  perform* 
ance  of  cuven&nts,  and  the  parties  fubmit  to  zn  awMrd^ 
and  it  is  awarded  that  the  obligor  fhali  pay  7ol.  in  full  (a- 
tisfaflion)  and  that  the  executor  fhall  releafe,  which  is 
done  accordingly;  it  is  faid,  that  the  executor  fliall  be 
taken  to  have  aillts  to  the  value  of  the  whole  lool.:  and 
though  by-  the  award  he  was  compelled  to  releafe,  ic  wtf 
his  ou  n  a£l  to  fubmit  to  the  arbitrament.     3  LeoH.  53. 

A  revejfton  expectant  upon  an  eftate  for  life,  is  affits 
in  the  hands  of  the  heir  :  but  the  creditor  cannot  compel 
the  heir  to  fell  it,  but  muft  wait  till  it  falls,     i  Jtr.Ef, 

Unit  and  the  9.  if  there  hc  a  debt  due  to  the  kmg,  equity  will  oner 

perfoiiiity  Aail  jt  (q  be  paid  out  of  the  real  eftate,  that  the  other  crcdilMS 
aiVo/eich '"  ^^Y  ^^^^  fatisfa^lion  for  their  debts  out  of  the  perflitfl 
other.  eftate.      i  Fcnt.  ^55.  -    ■ 

A  mortgage  is  a  charge  upon  the  perfonal  eflitc^as 
well  as  upon  the  lands  mortgaged  ;  and  the  perfonal  eftlll 
is  primarily  liable  :  for  a  mortgage  is  a  general  debt,  aal 
the  hhd  is  only  as  fecurity.     1  Jti,  487. 

If  one  dies  indebted  by  mortgage  and  ftmple  coilinfti 
and  one  of  tin  fimple  contract  creditors  gets  judgment  of 
aflets  when  tbey  fhall  happen,  and  the  executor  appKalh 
the  aill'ts  to  pay  ofF  the  mortgage ;  the  fimple  contnft 
creditors  fi>an  Aand  in  the  place  of  the  mortgagee,  as  ID 
what  he  hatn  ext.  juftfid  out  of  the  perfonal  aflets :  aodtkb 
being  only  by  aid  of  equity,  all  the  fimple  contrad  credit- 
ors ftiall  come  in  equally  with  the  creditor  that  bath  JBd|^  . 
ment.  ITilfon  and  Fitlding^  M,  1718,  1  Virn*  763. 
So  in  the  cafe  of  Hajlewood  ^ni  r9p€^  71 1734  ;  it 
decreed,  that  if  a  man  Of  viieth  his  lands  to  tnifteei  li  • 
pay  all  his  debts,  and  dies  indebted  by  fpecialty  andfiiipil 
contrad,  and  t).e  bond  creditors  recover  part  of  iheir^ 
debts  out  of  the  perfonal  eftate,  and  afterwards  tbejip* 
ply  to  be  paid  the  reft  of  their  bond  debts  out  of  the  M 
eftate  devifcd  for  that  purpcfe ;  in  this  cafe,  as  the  teCi* 
tor  intended  all  his  creditors  ftiould  be  equally  paid  tkOT 
debts,  the  bond  creditors  (hall  not  come  in  upon  the  laodi 
until  the  fimple  c6ntra£l  creditors  have  received  fe  aacl 
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lereout,  as  to  make  them  rqua],  and  upon  the  level  with 
le  bond  creditors,  in  rcrpirdt  of  wh.u  [hey  received  out 
t  the  perfonal  eftate.     It  was  alfj  di  vTeed,  that  where 
ne  gives,  a  fpeciRc,  or  even  a  pecuniary  legacy,  and  de- 
ifeth  lands  to  pay  his  debts  ;   if  ^fimple  contr<i£l  creditor  ^ 
mnes  upon  the  perfonal  eflate;  and  ex^auds  it  fo  far, 
1^  to  break  in  upon  the  fpecific  or  pecuniary  legacy,  thefe 
s  (hall  (land  in  the  place  of  the  creditors,  to  re« 
iheir  fatisfafiion  out  of  the  fund  raifed  by  the  tef- 
for  the  payment  of  their  debts.     But  where  a  man 
indebted  by  bond,  and  leaves  a  perfonal  eftate,  and 
nfeUi  lands  to  one  in  fee,  and  gives  fpecific  legacies^ 
the  creditor  by  bond  comes  on  the  perfonal  eftate  to 
j/fM  his  bond ;  the  fpecific  legatees  fliall  not  ftand  in 
ace  of  the  bond  creditor,  to  charge  the  land  de- 
!y  becaufe  the  devifee  of  the  land  is  as  much  a  fpe- 
derifef,  as  the  legatee  of  a  fpecific  legacy.     And  in  ^ 
Ciufe  the  lord  chancellor  faid,  that  the  perfonal  eftate 
the  natural  fund,  for  payment  of  debts,  and  which  as 
creditors,  unlefs  ;hey  pleafe,  the  tcftator  cannot 
}  but  againft  the  devifee  of  his  land  he  may,  by 
riating  his  land  as  a  fund  for  payment  of  his  debts ; 
even  in  that  cafe,  according  to  the  general  rule,  there 
to  be  exprefs  words  to  exempt  the  perfonal  eftate 
die  dd>ts,  or  at  leaft  very  plainly  (hewing  thi^i  to 
bbicen  the  intention  of  the  teftator.  3  P.  fnil.  322. 
^  where  a  man  devifeth  all  his  freehold  houfes  lands 
heredfttaments  to  truftees,  to  hold  to  them  in  truft, 
tlie  freehold  eftate  fhould  be  fubjcfl  to,  and  be  fold 
4iipo(cd  of  by  them,  for  payment  of  his  juft  debts; 
..ater  difpofing  of  fome  particular  legacies,  he  gave 
nephew  the  reft  and  refidue  of  hi«  goods,  cha'ijls,     • 
rights,  credits,  and  perlbnal  cfiatc  not  before  dif- 
bf«     Hereupon  the  que  ft  ion  WiiS  whether  the  per- 
Itol  ^ate  (hould  be  firft  applied  to  the  payment  of  the 
Acs,  notwithftanding   the  real  eitate  was  exprefsly  de- 
||i  fior  that  purpofc.     Ttie  courtfcl   for  the  defendants 
||M|WCiethe  truftces  and  rcfiJuary  legatee)  infillcJ,  that 
|i:pal- eftate  being  not  only  made  fubject,  but  directed 
|j|^  fi>ld  for  payment  of  the  debts,  the  per(c)nal  eftate 
Ipid  not  be  applied  for  that  purpofe.     But  by  the  whole 
|K of  exchequer.  Here  being  no  neg3tive  words  to  cx- 
|p|;die  perfonal  eftate  from  being  applied  for  the  pay* 
■H  of  debts,  that  ought  firft  to  be  applied  for  the  bene- 
ofAe  heir  at  law  (who  was  the  plainiifF);  and  decreed 

igiBffdingly.    Bunb*  302. 

Z  2  And 


whic^  a  man  may  gi'-^e  his  reai  stlaie  for  paym 
ricbr^ ;  as,  riri,  '.o  mitrrs :  :ecandl%%  by  way 
ia  equity,  «nich  :hc  cnurr  ^f  chancery  will  dc 
perfornned  ;  nr,  rhiri'y,  he  may  dirscl  chat  hit 
xnav  be  \o\\  for  :he  33?aienc  of  his  debts :  buc 
which  -JV3V  he  piea.'es,  a<::is  cf  these  W3TS  will 
real  erta:e  5.-A  char^abie,  if  there  be  not  w 
eirhcr  evprs's  -atct is,  cr  a  manii'eft  intent  to  dif 
perfcr.ai  eftire,  c^jC  it  ihall  be  firft  liable.     J 

And  in  :.-;  cafe  ':f  Eriirmmt  and  D^g^  Nor. 
By  the  lord  ch  ir.cel'or  H  ird^icks;  I  know  of 
xiry  where  t>.i  wrrfs,  **  I  make  my  real  eftati 
pay  n-.y  Je!.L.=;,"  w  .  e^err♦pc  the  perfonal  eflal 
any  rpccial  exe(rpC:on  of  perfocal  eftate.  No 
court  ever  fit  J,  ;h.it  perfonal  e(!ate  fixal]  be  ip 
lo  pay  I^r.^ic;,  \rA  not  the  debts.  Nor  wi! 
a  par::ciiMr  :.la;e  in  lard  I:ibie  to  pay  dcbn 
the  per  fori  1  cl^^te,  becaufe  ic  is  the  nacura]  fun< 
mcnt  of  de'::i.  c  jppoi'e  a  man  devifcth  a  real 
able  to  the  payT.cnt  cf  debts,  and  fuNsifl  to  ll 
givrs  i;  ever  to  another,  cr  what  remains  after  th 
of  dcb:«,  w!iic!i  i^  aii  one  ;  if  there  are  not  exp 
to  exempt  the  perfijnal  efta^e,  it  fhail  be  firft 
exoneration  of  the  real  eftate.     3  Aii.  202.  (p] 


(f)  Per  Lord  7  hurU'-j^  C.  two  rules  have  been  ei 
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IC.  In  an  adion.of  debt  againft  two  executors,  if  they  in  whitcare 
ploMi  ibverally  by  feveral  attornies  fully  adminiftered,  and  ^<h  jexecotora 
Lkir.  jury  find  that  the  one  hath  affets,  and  that  the  other  *■"  **  «*»*'«^» 
muk  oot  any  auets;  the  judgment  Ihall  be  only  againft  hathtilctt. 
hun  who  is  found  to  have  aflets,  and  that  the  other  who 
hid  not  allets  Ihall  go  quit,     i  RolPs  Jtr.  929. 

.  BiiC  where  two  executors  join  in  an  acquittance,  but 
^ne  only  receives  the  money  5  both  are  chargeable  for  it 
w  Co  creditbrs,  who  are  to  have  the  utmoft  benefit  of  the 
y^wi  but  the  a£lual  receiver  (it  is  faid)  is  only  charge- 
'^{Ue  as  to  legatees  or  perfons  claiming  under  diftribution  ; 
^lar  Ibe  fubftantial  part  is  the  a£iual  receiving  of  the  mo* 
I  ley,- and  this  only  is  regarded  in  confcience.  By  Har- 
r' court  lord  chancellor.  M,  12  An.  Churchill  iknA  Hotfon^ 
)fl  Salb  218.  {q) 

\     II.  Generally,  if  the  debts  are  in  equal  degree ;  the  ex-  whtt  debts  to 
liciitor  may  give  the   preference    unto   which   he  will.  befirftOuificd, 
k  lb  M$i.  496. 

[     So  that  if  all  the  goods  are  but  20l.  and  debts  are  due  to 
t  Cvo  by  obligation,  each  of  20 1.;  the  executor  may  pay 
f^ which  of  them  two  he  will.     Br.  Executor,  172. 
'  -  But  in  this  cafe  the  chancery  will  fometimes  interpofe  % 

tecaufe  this  power  may  be  an  inlet  to  fraud.     10  Mod. 

I     In  like  manner,  the  executor  may  allow  unto  himfelf 
rikit  own  debt  in  prejudice  of  other  debts  in  equal  degree ; 


^.#«  As  to  all  my  worldly  eflate»  1  defire  ill  my  juft  debts  ihould 
,ke  flrft  paidy  it  was  decreed,  that  on  failure  of  the  peribnal 
cface» copyhold  lands  were  liable  as  well  as  freehold.*'     Coomhes 

*V.  GUftMp  I  Sr:  273. 

(f)  S.  P.  by  Ld.  Nortbington,  C.  Weftley  v.  Clarke,  n  ported 
in    Mr.  Cox*s    note    to    \  P,  Ifms.   {{3.      See  alfo  Leigh  r. 
Jfmrfyt  3  Atk,    where   lord  Hardwicke  cakes  a  difference  be- 
tween truftees  and  executcrs^  viz.  that  the  former,  though  they 
•all  JCNO  in  receipts,  ihall  only  be  liable  for  what  they  leceive 
.iafividoally,  becaufe  they  are  obliged  to  join  for  conformity, 
k  km  otherwife  as  to  executors  who  may  adl  feverally  if  they 
"/Aink  fit.     Where  by  a  voluntary  j«nnt  a6t  of  executors  the 
^cffefator's  money  gets  into  the  hands  ofone  of  them  or  a  llranger, 
\^flff  fludl  all  be  liable.     Saii/er  v.  Ho6hs,  2  Bro,  1 14.    Scurjield 
L^  Anitf/«  3  Bro,  90.  Murrel  v.  C^at  and  Pitt,  21  Fin.  Ab.  934. 
':^«t  chat  a  party's  figning  a  receipt  is  not  in  all  ca(es  eonclujfve 
^#rideiice  againfl  him  of  the  receipt  of  money,  even  at  law,  ap- 
'pears  by  the  above-mentioned  cafes,  and  Straton  v.  Rafted^ 
%  T.  Rep.  366. 

Z  3  provided 


342  SZQ[tU2(«     Payment  of^l&L^ 

provided  that  he  hath  made  an  in^entbrjr,  and  providU 
he  be  net  executor  of  bi^  own  wrong.     5iii/ji.  459.  2  Jfak 
jtSr.  435.     (But  an  executor  of  his  ovn  vrong  Ihsll'nIK 
in  any  ca^e  He  permitted  to  reuin.     3  Blackffm  0. 3.  ci.)' 
And  this  remedy  of  retainer  is  by  nere  aft  of  hivj  aol 
grounded  upon  this  reafon  ;  that  the  executor  canooi^' 
without  an  apparent  abfurJity,  cooimence  a  fuic  agnil 
himfelf  as  reprefentative  of  the  deceafed,  to  recover  thrt 
which  is  due  to  htm  in  his  own  private  capacity ;  bil^ 
having  the  whole  perfonal  eftate  in  his  hands,  ib  mach  u 
is  fufficient  to  anfwer  his  own  demand  is,  by  operation  of 
law,  applied  to  that  particular  purpofe.     Elfe,-  by  being 
matte  executor,  he  would  be  put  in  worfe  condition  than 
all  the  reft  of  the  world  befides.     For«  thoug'i  a  raicaUe 
payment  of  all  the  debts  of  the  deceafe:),  in  equal  dt» 
gree,  is  clearly  the  moft  equitable  method,  yet  as  every 
icheme  for   a  proportionable   diftribution  of  the  aflets 
among  all  the  creditors  hach  been  hitherto  found  to  be 
impradicable,  and  produfiive  of  more  mifchiefs  tl^an  it 
would  remedy,  fo  that  the  creditor  who  firft  commencetk 
his  fuit  is  in  titled  to  a  preference  in  payment  j  it  follovf, 
that  as  the  executor  can  commence  no  fust,  he  moft  be 
paid  the  Uft  of  any,  a.'ul  of  courfe  TjjlI  Icfc  his  debt,  in 
cafe  the  eftate  cf  his  tcft^-tor  fliouid  prcve  infohent,  on- 
lefs  he  be  allowed  to  retain  it.     Bi:i  the  executor  (hall 
not  retain  his  own  d^-bt,  in  prejudice  w-  chcfe  of  a  higher 
degree  \  for  the  law  oi.ly  puts  hiai  in  the  fame  fituacioo, 
as  if  :.e  had  fued  himtcrir  as  executor,  and  recovered  bis 
debt ;  which  he  never  could  be  fuppjfed  to  have  done, 
while  debts  of  an  higher  na:urc  fubfiiteJ.    3  Blackft.  B.  3. 

lut  if  the  debt  of  one  creditor  be  payble  at  a  future  day, 
and  of  another  creditor  prefently  \  the  executor  cannot 
prefer  fuch  future  debt,  and  p.iy  it  before  the  day  of  pay- 
ment comes,  and  leave  the  o:ner  unpaid.     But  after  the 


'■I 


(r)  In  debt  on  bond  again  (I  ««n  adminiflrator  to  which  he 
pleads  debt  on  bond  due  to  himt'ejf  and  retainer,  it  is  001 
neceiTary  10  aver  a  good  cor.fideration  for  the  bondj  for  if  it 
can  be  impeached,  the  matter  n:ull  be  replied.  Nor  is  it  necef* 
fary  for  tre  adminiHrator  to  fet  out  in  bis  plea  the  letters  of 
adminiftntion,  for  the  p'ain:itF,  by  bringing  the  adion,  has  ad- 
mitted him  to  be  lawful  adminillrator.  Picard  v.  Bro'W9^  6  Tm 
Rep.  550. 

day 
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deht  and  damages^  without  any  writ  to  inquire  of  the  lands' U'^ 
nementi  cr  herediio?nentsjo  deftended.     \    6. , 

Provldtd^  th  t  every  dtvifee  made  liable  hy  this  a£fyJbaU.hi 
liable  and  chargeable  in  ike  fame  manner  as  the  heir  at  Uiw  by 
force  of  this  aSt-,  ttct with/landing  the  landi  tenements  an  /  be* 
reditaments  to  him  dtvijed  fljall  be  aliened  before  the  affitn 
brought,     f.  7. 

M.  12  G.  Buckley  and  Nightingale.  An  heir  that 
hath  lands  by  hereditary  dcfctiic,  flial)  not  be  liable  for 
the  debt  of  his  anccOor  furthcrr  than  to  the  value  of  the 
lands  defcerdcd  :  and  as  foon  as  he  hath  paid  his  an- 
.ceftor's  debts  to  the  value  of  the  land,  he  fliail  hold  the 
land  dlfcharged  }  other  wife  be  might  be  chargeable  ad  in- 
finitum.    Sir.  665. 

And  if  an  heir  is  Cued  upon  a  bond  debt  of  his  anceftor, 
jn  which  he  is  bound,  and  he  pays  the  money  ;  the  ex« 
ecutor  (hall  reimburfe  him  as  far  as  there  are  perfonal 
aiTets  of  the  teflator's  come  to  his  hands  if  it  is  not  other- 
wife  ordered  by    the  wiil.     i  Cha.  Ca.  74.     51  P.  WiL 

175-   .  , 

So  if  a  man  mortg;!ges  land,  and  covenants  topaytw 

money,  and  dies ;  the  perfonal  eflate  of  the   mortgagor 

(hall,  in  favour  of  the  heir,  be  applied  to  exonerate  the 

mortgage.     2  Salk  449. 

Yea,  though  thtie  be  no  covenant  in  the  deed  for  the 
payment  of  the  mortgage  money,  yet  the  perfonal  cftatB 
ihall  be  liable  in  the  hands  of  the  executor.  2  SalL  449^ 
1  Vern.  436. 

If  a  man  dies  indebted  by  bond,  and  feifed  In  fee  of 
divers  lands,  part  of  which  he  devifes  to  one,  and  other 
part  he  permits  to  defcend  to  his  heir  (not  mentioniog 
them  in  his  will;;  the  lands  permitted  to  defcend  ftaU 
be  firfi  a(:plied  to  pay  the  boni  debts.  And  the  reafooifi 
becauie  the  applying  the  devifed  lands  to  pay  the  bomi 
dibts,  would  disappoint  the  will ;  vvhich  equity  will  not 
permit,  if  it  can  be  avoided  :  Whereas  it  no  way  difap- 
points  the  will  to  fay^  thai  the  lands  not  mentioned  (hoaU 
be  in  the  fiift  place  liable  to  pay  the  debts.  But  it  fecal 
It  would  be  othciwile,  if  the  teOalor  had  devifed  tbclaodl 
TO  his  h'^ir  at  law  ;  lor  though  fuch  dcvife  were  void  (as  19 
fhtf  putpofe  of  making  the  heir  take  other  wife  than  bf 
defcent),  yet  it  (hews  the  leftator's  intent,  that  the  heir 
Ibouid  have  the  land  ;  and  therefore  it  fecmetb  that  chB 
lands  devifed  to  one,  and  the  other  lands  devifed  .tolhe 
))cir  at  law^  fhould  in  fuch  cafe  contribute  in  proporuoa 
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of  the  other ;  and  therefore  the  retainer  of  one  muft  to 
confidered  as-  the  reuiner  of  the  other ;  and  muft  enure 
for  their  mutual  benefit  in  the  difcharge  of  the  debts  of 
both  in  proportion.  Then  tlie  confequence  would  be 
very  bad,  were  a  retainer  allowable  in  this  cafe  ;  for  ad- 
miniftrators  mud  fight  for  the  aflets,  if  getting  the  fide 
poflcffion  would  intttle  either  to  a  feparate  right  in  them. 
So  that,  as  no  legal  right  of  retainer  hbs  been  (hewn,  the 
rule  muft  take  place,  that  he  who  cannot  retain  in  lav 
cannot  in  equity.  The  plaintifF  is  intiiled  to  an  equal 
diftribution  of  the  ailets,  being  an  equal  creditor,  accord- 
ing to  confcience  and  equity  ;  and  the  defendant  muft  be 
decreed  to  account.     Vimry  Executors,  D.  2. 

Another  difference,  where  debts  are  in  equal  degree,  is 
faid  to  be,  that  regularly  that  debt  (hall  be  paid  firft  (br 
which  fuit  is  commenced,  and  not  that  for  which  no  fuit 
is  commenced  ;  for  after  a  fuit  begun,  the  executor  (it 
hath  been  holden)  may  not  excufe  himfelf  by  any  folua* 
tary  payments.     2  Cba.  Ca,  201.     2  Vern,  62. 

Vet  it  is  faid,  that  the  executor,  before  notice  of  fuch 
fuit,  may  pay  any  other  creditor  in  equal  degree ;  and 
then  plead,  that  he  hath  fully  adminiftred  before  notice. 
Br,  Executors,  43.     TVcnt.  146. 

And  in  the  cafe  of  Mafon  and  IFllliamSj  it  was  held  by 
Cowper  lord  Ciiancellor,  that  pending  a  bill  in  equity 
againft  an  executor,  or  after  a  decree  quod  comptUit^  an 
executor  may  pay  any  other  debt  of  a  higher  nature,  or 
as  high  a  nature,  if  there  be  legal  aflcts  ;  but  if  he  hath 
only  equitable  aflets,  then  the  court  of  chancery  will  not 
indemnify  him,  and  fufFer  him  to  prejudice  and  difappmnt 
the  firft  fuitor.     2  Salk,  507. 

If  there  be  two  creditors  in  equal  degree,  and  both  fue; 
if  the  executor  doth  by  covin  help  the  credilor  wbidi 
began  his  fuit  laft  to  his  judgment  or  execution  firft,  and 
there  be  no  aflets  left  to  pay  the  other  creditor,  be  muft  be 
fatisfied  out  of  the  executor's  own  eftate,  if  this  covin  be 
proved  againft  him.  But  the  confeflion  of  an  aAioo  bv 
the  executor,  where  there  is  a  real  debt,  is  no  covin :  and 
fuch  recovery  by  confeflion  is  a  good  plea  for  the  executar 
againft  another  creditor.    Swin.  a.  459.  (i) 

Ifl 


(i)  But  where  debt  on  bond  was  brought  againft  ao  adniM- 
ftrator,  and  he  pleaded  a  judgment  coofefled  to  an  afiioaona 
£znple  contrail,  without  averring  *'  that  he  had  no  aoticeof  tbe 
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In.  the  cafe  of  Jofeph  and  Mott^  M.  1697.      ^  °^*^ 
made  his  will,  and  died  indebted  to  feveral  perfons  by  bondf 
iDOre  than  his  perfonal  eftate  would  pay.    A  bond  creditor 
brought  a  bill  againft  the  executor,  to,  have  a  difcovery 
and  account  of  the  perfonal  eftate,  and  a  fatisfadlion  for 
his  debt.     At  the  hearing,  the  executor  made  default;  (6 
there  was  a  decree  againft  him  for  an  account  and  fatif- 
fafiion  out  of  the  afTets,  unlefs  caufe  (hewed  :  Before  the 
decree  was  made  abfoKite,  another  bond  creditor  of  the 
teftator  brought  an  adiion  at  law   againft  the  executor^ 
upon  a  bond.      He  appeared,  and  becaufe  he  could  not 
p!ead  this  decree  at  law,  fufFered  judgment  to  go  againft 
him  by  default.     And  the  account  being  carried  on  before 
the  mifter,  it  was  doubted  whether  he  (hould  allow  this 
judgment  on  the  account.     The  mafter  of  the  i^olls  was 
of  opinion,  that  the  decree  muft  be  preferred.     And  it 
coming  to  be  reheard  before  the  lord  chancellor,  he  was  of 
the  fame  opinion.     Pr/r.  Ch,  79. 

But  in  the  cafe  of  Darjlon  and  the  earl  of  Orford^  H. 
1701.     After  a  bill  filed  in  chancery,  againft  an  execu- 
tor for  a  difcovery  of  aflets,  and  anfwer  put  in,  the  exe* 
cutor  voluntarily  paid   a  bond  debt  without  (uit*      I'he 
caufe  proceeded  to  a  hearing,  and  an  account  was  de« 
creed.     And  the  queftion   was,  whether   this  voluntary 
payment,  pending  a  fuit  here,  fhould  be  allowed  on  the 
account.     And  the  lord  keeper  Wright  thought  the  pay- 
ment ought  to  be  allowed  ^  but  this  being  a  point  of  con- 
fequence,  he  ordered  precedents  to  be  fearched.     After- 
wards, 3d  June   1702,  on  precedents  produced  on  both 
fides  his  lordfhip  fecmcd  to  be  of  the  fame  opinion,  but 
faid  the  cafe  of  Jofeph  and  Alott  was  a  precedent  againft 
him,  but  thought  thai  to  be  a  direct  change  of  the  law*  ^ 

The  next  day  (upon  confideration  of  the  'precedents)  bit 
lordftiip  faid  he  was  bound  up  by  them,  and  therefore  de- 
creed the  payment  (being  voluntary)  to  be  difallowed  ; 
but  Teemed  to  difapprove  of  the  cafe  of  Jofeph  and  Jlf«//, 
where  the  judgment  at  law  was  /airly  obtained.  After- 
wards, 2 lit  Nov.  1702,  this  decree  was  reverfed in  the 
boufe  of  lords,  and  the  payment  allowed.  Prec.  Cha»  j88, 
3P.^i7/.  401. 


plaintiff's  demand  ;"  the  plea  was  holden  to  be  bad,  becaufe  it 
wonld  cDabie  an  adaiiniftiator,in  many  cafes,  lodetcat  afpecialty 
creditor  by  coLfeffing  as  many  judgments  at  he  pleafed  on  fiapie 
cmtsadl  debts.     Sawytr  v.  Merger,  I  7*.  Rfp.  690. 

So 
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So  in  the  cafe  of  IFaring  and  Danvers^  M.  I7I5*'  The 

plaintiff,  a  fiuiple  contracl  creditor  of  the  leftator,  brings 
an  aftion  on  a  fpccial  original  againft  the  executor,  in 
order  to  recover  his  debt.  The  other  fimple  contrad 
creditors  offered  the  plaintiff  to  come  in  for  his  propor- 
tj.'n  of  his  debt  wi^ii  them  ;  but  having  firff  filed  his  ori- 
ginal, he  indfted  on  his  whole  debt,  in  preference  to  the 
reff.  Upon  which,  the  eiecutor  and  the  other  iimple 
contraft  creditors  entered  into  articles,  agreeing,  that 
£rft  the  exscutor  (bould  be  paid  his  debts,  and  then  that 
all  the  fimple  contrad  creditors  fhould  equally  (bare  the 
ailets  amongft  them,  cxclufive  of  the  plaintiff*  And  in 
order  to  bar  ihe  plaintiff  at  law,  the  executor  gave  judg- 
ment in  the  feverul  quantum  meruits  brought  by  the  other 
fimple  contrafl  creditors,  for  the  feveral  fums  which  were 
laid  as  damages  in  the  declarations,  without  afcertaioing 
the  damages  by  writ  of  inquiry,  but  thofe  damages  were 
fo  laid  as  not  to  exceed  the  real  debt.  Upon  this,  the 
plaintiff  brought  his  bill,  fiut  the  mafter  of  the  rolls 
difmiffed  the  bill  without  cofts,  it  being  a  hard  cafe; 
but  afterwards,  on  confideration,  he  gave  cofts.  And 
the  decree  was  affirmed  by  the  lord  chancellor.  The 
maffer  of  the  rolls  faid,  if  the  plaintiff  dedred  it,  he 
would  fend  it  to  the  mafter  to  fee  whether  the  judgments 
confeffed  to  the  other  creditors  be  more  than  their  real 
debts ;  but  thejplaintiff  not  thinking  it  worth  his  while, 
the  court  decreed  as  above,     i  P.  If  ill   295. 

In  the  cafe  oi  Barker  and  Dumens^  Jan.  29, 1740.  Rb" 
lert  Dumeres  died  intcffate,  and  on  his  death  Edward  Du* 
mensy  who  was  a  relation  of  his,  applied  for  adminiftra- 
tion.  Barker^  who  was  a  creditor  of  Robert  by  bond, 
oppofed  the  granting  of  the  adminillration  to  Edward,  by 
reafon  of  his  infufficiency,  and  his  intention  of  going 
over  to  Jerfey.  However,  adminiffration  was  granted  to 
hi0.  This  adminiffration  was  in  fome  meaflire  granted 
to  Edward  by  the  leave  of  this  court.  Barker  had  en* 
tered  a  caveat  againft  its  being  granted  to  him,  the*  that 
cavciit  was  afterwards  withdrawn.  But  as  there  were 
thefe  objc'3ions  againft  him,  Barker  filed  his  bill  againft 
him  the  31ft  of  Octobcii  I  ?<>  for  the  payment  of  his 
debt;  and  prayed  th..:  he  ir.ighc  give  fccuruy  to  abide 
that  determination.  f-Iis  anfwcr  came  vn  the  27th  01  the 
r.ext  month  ;  and  an  orJ^- r  was  made  that  he  Qiould  find 
fuch  fecurity,  which  he  accordingly  did.  A'terthis  Attrry^ 
who  was  another  bond- creditor  to  the  inteftate,  brought 
his  aflion  at  law  aguinft  Kdward^  and  Edward  confeficd  a 

II  judgment 
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judgment  t6  him  in  Michaelmas  term  in  that  fame  year  in 
4CO0L     This  occ«ilioned    Barker's   bringing   his   a£tion 
at  law  againil  Edward,  upon  the  fame  bond  for  whicb 
the  bill  was  brought  here  ;  in  order  that  Edward  might 
aoc  confcfs  judgment  to  other  perfons,  be(bre  he  could 
get  judgment  againft  him.     As  foon  as  this  a£bion  was 
brought  a    motion  was  made  on   the  part   of  Edward, 
pnying  that  Bdrker  might  nuke  his  e)e<^ion,  which  court 
he  would  proceed  in,  whether  at  law  or  in  equity .^^By 
the  lord  chancellor  Hardwicke;    It  is  very  tiue,  that  it  is 
the  general  rule  of  this  court,  that  a  perfon  fhall  not  be 
allowed  to  nroreed  both  at  law  and  in  equity,  for  6ne 
and  the  iarrc  demand,  at  one  and  the  fame  time.     But 
Dotwicbflaiiding  that,  it  is  as  certain,  that  by  the  ancient 
courfe  ot  the  court,  a  perfon   was  allowed  to  bring  his 
adicHi  at  law  againd  the  reprefcntativc  of  the  deceafed, 
and  at  the  fame  time  to  bring  hh  bill  hcrre  in  order  ta 
have  a  dHcovery  of  aftLts;  tho'  now  it  is  eiUbliflied,  that 
if  the  party  pioceetis  in  equity  againft  iuch  reprefentative, 
his  bill  muil  be  both  for  a  diicovery  of  aiTets,  and  a  fa« 
tisfaflion  for  his  de  n  :  and  he  fhall  not  be  allowed  to 
proceed  both  at  law  and  in  equity.     And  where  the  party 
has  proceeded  in  both   courts,  fcveral  orders  have  beea 
requiring  him  to  make  his  eledion.      But  where  the  court 
fees  that  the  reprtfentative  is  confefSng  judgments,  that 
is  a  rcafon  (and  in  my  judgment  (hall  always  be  a  reafon) 
that  the  court  will  not  require  the  party  to  make  his  elec- 
tion.    The  courts  of  law  diflinguifh  the  cafe  of  execu- 
tors, in  inftances  fimilar  to  this,  from  other  cafes.     There- 
fore tho'  the  conflant  courfe  of  thofe  courts  is,  on  rea- 
fooable  circumftances,  to  give  a  defendant  farther  time     ^ 
to  plead,  than  he  is  obliged  to  plead  in  by  the  Arid  rule 
of  the  court;  yet  when  an  executor  applies  for  this  fa- 
vour, the  time  for  pleading  (hall  not  be  enlarged,  but  by 
his  confenting  not  to  confefs  judgments  in  the  mean  time« 
*Tis  indeed  true,  that  an  executor  in  fome  inftances  may 
hcoeftly  confefs  judgments  to  other  creditors  ;    as  where 
he  does  it  to  prevent  his  being  doubly  charged,  or  the 
like:  but  when  this  court  fees,  that  he  doth  this  in  order 
to  elude  its  orders,  the  court  will  never  permit  it.     Nour 
what  is  the  nature  ot  the  prefent  cafe  ?     The  original  bill 
was  filed  the  31ft  of  October  laft.     The  anfwer  of  Ed- 
ward came  in  on  the  27th  of  November  following.      And 
in  the  beginning  of  Michaelmas  term  here  is  ajudgment 
coufcfled  by  Edward  to  Merry,  in  4000I.     The  admi* 
aiftration  itfelf  was  in  fome  mcafure  granted  to  Edward 

by 


348 


SSI<llfi>«     Payment  of  debts. 


ForfciMte  for 
■ot  bnrytjig  in 
wooUcn. 


Fnneril  ex- 
peaces. 


by  leave  of  this  court.  Barker  had  entered  a  caveat 
againft  its  being  granted  to  him,  though  that  caveat  was  af- 
terwards withdrawn.  The  proper  order  for  the  court  to 
make  in  this  cafe  is  that  Barker  made  a  fpccial  eledtion, 
namely,  to  proceed  at  law  to  recover  judgment  there,  and 
to  proceed  in  this  court  for  a  difcovery^^  and  an  account 
of  afll'ts,  but  that  he  {ball  not  he  at  liberty  to  take  out 
cxtcution  upon  the  judgment  without  leave  of  this  court. 
And  it  was  ordered  accordingly.  Barn.  Cha.  Ca,  277. 

12.  By  the  ftatute  of  the  30  C.  2.  c.  3.  The  forfeit- 
ure for  not  burying  in  viooWtn  Jball  be  paid  out  of  the  iflate 
of  the  perfon  deceafed  \  before  any  ftatute^  judgment ^  dekt^  k" 
gacyj  or  other  duty  whatfoever,     f.  4. 

13.  Next  the  funeral  expences  (hall  be  paid. 
But  in  Shell/s  cafe,  T.  5  /^.  it  is  (aid,  that  in  ftria- 

Befs,  no  funeral  expences  are  allowed  againft  a  creditor, 
except  for  the  coffin,  ringing  the  bell,  narfoHi  clerki 
and  bearers  fees  ;  but  not  for  pnll  or  ornaments.  i  &tf. 
196.  Perhaps  the  expences  of  the  (hrowd,  and  digging 
the  grave  ought  alfo  to  have  been  added. 

In  genera],  it  is  faid,  that  no  more  than  40  s.  forfn- 
neral  expences,  ihall  be  allowed  againft  creditors.  3  AtL 
249.  (/) 

14.  By  the  ftatute  of  the  17  G.  2.  c.  38.  IfattyofOir' 
feerofthepoor  jhall  die,  his  executors  or  adminijlrators  fitU^ 
within  forty  days  after  his  deceafe^  pay  out  of  the  ojjets  aUrno* 
ney  remaining  due^  which  he  received  by  virtue  of  his  offkif  4f- 
fore  any  of  his  other  debts  are  paid.     f.  3. 

15.  t^txt  to  thefe,  as  it  feemeih,  come  the  charge  cf 
b4te  or  admini-  the  probate  of  the  will,  or  of  the  letters  of  adminiftra- 

tion. 

16.  Next,  debts  due  by  the  teftator  to  the  king  are  to 
be  difcharged  ;  and  it  is  not  in  the  choice  of  the  exe- 
cutor, to  prefer  any  other  debt  due  to  any  fubje£l.     Sum* 

455- 


OftHVer  of  the 
pcor  djingt 


Charges  of  pr<»- 


Debti  ^^t  t->  the 
king  fin  reccid. 


(/)  By  lord  Hardnuicke^  C.     At  law,  where  a  p6rfon  dies  ia- 

folvent,  ihc  rule  is,  ihat  no  rooic  ihall  be  allowed  for  a  foaenl 

than  is  neccfTary,  at  fird  only  4c  s.  then  ;  1.  and  at  laft  10 1.     But 

the  executor  here  having  had  rcafonable  ground  to  believe  lbs 

eilate  foivent,  from  the  large  Irgacies  left  by  the  tellator.  and  it  not 

beingcleartbat,  upon  the  whole,  there  would  be  a  deficiency »bu 

lord&ip  allowed  Co  1.  for  the  funeralexpences^  the  tetUtorhavinf 

directed  that  he  (liould  be  baried  thiriy  miles  from  the  place  of 

his  death.     Stagy.  Punter  ^   I  Atk.  1 1 9.     In  Bulh  N.  P.  143- 

it  IS  faid  the  wfual  method  is  to  allow  5 1. 

Which 


I 
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Which  muft  be  underftood  of  fuch  debts  as  are  due  (o 
tbe  king  only  by  matter  of  record,  and  not  of  Aims  of 
money  due  to  the  king  upon  wood-fales,  or  Tales  of  his 
minerals,  for  which  no  obligation  is  given :  or  of  amercer 
ments  in  his  courts  baron  or  courts  of  his  honours, 
which  be  not  courts  of  record  ;  or  of  fines  for  copyhold 
eftatcs  there ;  or  of  forfeitures  to  the  crown  of  debts  by 
contrafk  due  to  any  fubje<fl  by  outlawry  or  attainder,  un* 
til  office  thereupon  found.  Stuin.  a.  455,  456.  2  Bac» 
Mr.  432. 

17.  By  the  fiatute  of  the  9  An.  c.  10.     Debuduetothe  Drttti  ^wtotk 
p-ft'offce  for  letters^  Jhall  he  prefgrahU  in  payntint  before  unj  ^^  °®"- 
debt  due  to  any  private  perfon.     i\  30: 

18.  Next,  debts  due  to  private  perfons  upon  judgments  J""'?**"*** 
againft  the  deceafed  in  his  life;    and  after  thofe,  debts 

upon  judgments  (altho*  by  mere  confcflion,  and  without 
defence)  againft  the  executor  or  adminiftrator  for  the 
debts  of  the  deceafed.  Latv  of  Ex.  39.  Treatife  of  Eq. 
112.     5/4.  Pt,  2.   e.  2.  /.  2. 

But  it  is  faid,  that  the  executor  is  not  bound  to  take 
notice  of  judgments  againft  the  teftator  in  his  life, 
without  being  made  acquainted  therewith  by  the  ere* 
ditors;  for  the  executor  is  no  way  privy  to  his  afls. 
1  And,  159. 

But  in  the  cafe  of  Littletcn  and  Hibbins^  M,  42  EL  it 
was  adjudged,  that  executors  at  their  peril  ought  to  take 
notice  of  debts  upon  record,     Cro,  EL  793. 

In  the  cafe  of  Poterfon  and  Huddlejion^  /.  2  (?.  2,  An 
a£lion  of  debt  upon  a  bond  was  brought  againft  the  de- 
fendant as  executor.     The  defendant  pleads  a  recovery 
againft  him  already  had  in  a  plea  of  debt,  and  that  he  had 
no  notice  of  this  bond  at  that  time,  and  that  there  was 
no  more  in  his  hands  than  would  fatisfy  this  recovery. 
Upon   this  the    plaintiff  demurs.     The  court  obferved, 
that  it  did  not  appear  but  that  this  recovery  might  be  in 
debt  upon  bond,  or  other  matter  of  as  high  nature,  and 
then  undoubtedly  the  plaintiff  ought  to  be  barred.     But 
however,  if  the  recovery  was  upon  a  (imple  cootra£fc,  they 
were  unanimoufly  of  opinion,  if  the   defendant  had   no 
notice  of  the  bond,  that  the  recovery  would  be  a  good 
bar.     1  hey  faid,  in  this  confifts  the  difference,  between 
duties  of  a  private  nature,  and  duties  upon  record ;  for 
thofe  executors  are  bound  to  take  notice  of  at  all  events, 
but  thefe  they  need  not,  where  a  fuit  is  commenced  againft 
them  to  recover  debts  of  an  inferior  nature.     Thev  faid 
alio,  that  there  it  no  cccafion  that  executors  ihould  bold 

out 
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out  a  fuit  to  the  Uft,  before  they  make  fuch  payments ;  but 
if  an  adion  is  taken  out  againft  them,  it  is  the  fame.  But 
if  an  executor  makes  a  voluntary  payment  of  a  debt  by 
fimple  contra£),  where  there  arc  not  aflets  to  fatisfy  the 
bond  debts,  it  is  othcrwife,  though  he  hath  no  notice; 
for  thrre  are  many  cafes,  where  a  man's  voluntary  2& 
fhall  prejudice  him,  where  the  neccfncy  of  law  would  not. 
Upon  the  whole,  judgment  was  given  for  the  defendant. 
J  Barnard*  Ii;6i 

If  the  judgment  is  fat><:Red  and  is  only  kept  on  foot  to 
wrong  other  creditors,  or  if  ihc-re  he  any  dcfcafance  of  the 
judsfmenl  yet  in  force  ;  then  the  jud^:mcnt  will  tiof  avail 
to  keep  off  nthcr  creditors  from  their  debts.  Swin*  a* 
456.      2  Bac.  Abr.  433. 

And  of  two  jtidgments,  he  who  fiifl-  fues  executioa 
muft  be  preferred;  but  before,  i:  is  at  the  (!e£iion  of  the 
executor  to  pay  which  he  will  Rr(i  :  Ofvy  a  judgmenC 
in  a  foreign  country,  as  France,  is  to  be  «.  (liidcred  but  as 
a  fimple  contract.  Treat,  of  Eq,  B,  .y,  Pt.  2.  c.  z.  f,  X, 
Swin.  a.  436. 

And  it  is  not  neccflary,  that  the  judgment  he  limited 
to  the  courts  at  Weilminfler ;  but  if  it  be  obtained  in 
any  court  of  record,  uhich  hath  power  to  hold  plea  by 
charter  or  prefcriptioii  of  debt  above  409.  it  is  fufficient. 
For  tho'  upon  fuch  a  judgment  execution  cannot  there  be 
had,  but  of  fuch  goods  as  arc  wiihin  the  jurifdijlion  of 
that  court ;  yet  if  the  record  be  rcmo\cd  into  chancery  by 
a  certiorari,  and  there  by  mittiir.us  into  one  of  the  bencbeS| 
then  execution  may  be  had  upon  any  goods  la  any  county 
of  England.     Szuin,  a  456- 

But  a  judgiHcnt  not  doggcUdy  as  by  the  4  &  5  W,  c.  10> 

Jhaii  not  ajjcci  any  lands  as  to  pur  chafers  or  m$rtgageet ; 

cr  have  any  preference  againjl  heirs ^  execnUf^^  cr  admim/ir£* 

tcrSi  in  the  adminijlraiion  of  the  ejiates  of  their  amifint^ 

tcfiators^  or  inteJlatiS. 

Which  ad,  in  order  to  rcnJcr  more  eafy  the  finding  of 
fuch  judgment  entered,  liirtcU  in  what  manner  alpbabetir 
cal  lilts  (hall  be  made  of  judgments  by  confcffion,  nwfam 
informatus^  or  nihil  dicit^  in  any  of  the  courts  of  record  at 
Wcltminilcr ;  to  which  any  pcrfon  may  rcfort,  on  paying 
4d.  and  no  more  (;.')• 

19.  In 


(«)  A  debt  on  judgment  not  docketed  according  to  the  diiCC- 
ticns  oi  tiiii»  act,  id  put  by  it  on  a  level  witb  fimple  contnd 

dcbtf. 


«r<c 


[ill0*     Payment  of  debts.  351 


19.  In  Che  ciafe  of  Harding  and  Edgi^  H.  1682.  In  Dfcrceiac^oity, 
tbe  chancery.  Upon  a  fpeciai  report,^  the  folc  queftion 
WM5  how  a  dutj  decreed  ibould  take  place  in  relation  to 
other  debts  in  point  of  priority  of  fattsfaQion ;  and  or- 
dered, that  a  decree  (hould  precede  debts,  on  flmple  con- 
craAt  and   bonds,  and  take  place    next  to  judgments.  > 

I  Vern.  I43« 

.  But  in  tbe  cafe  of  Peploe  and  Swinburne  J/.  1719.  In 
the  exchequer.  It  was  decreed,  that  creditors  by  judg«. 
ment  at  law,  and  creditors  by  decree  in  equity,  (hall  be 
paid  equally  without  any  preference.     Bunh.  48. 

•  And  it  is  now  become  the  eftablifhed  doftrine,  that  a 
decree  of  the  court  of  chancery,  is  equal  to  a  judgment  in 
a  court  of  law.  So  where  an  executrix,  whofe  teftator 
was  greatly  indebted  to  divers  perfons  in  debts  of  different 
natures,  being  fucd  in  chancery  by  fome  of  them,  appear- 
ed  and  anfwered  immediately,  admitting  thfir  demands 
(fome  of  the  plaincifFs  being  her  own  daughters);  and 
other  of  the  creditors  fued  the  executrix  at  law,  where 
tbe  decree  not  being  pleadable,  they  obtained  judgments  ; 
yet  the  decree  of  the  court  of  chancery,  being  for  a  juft 
debt,  and  having  a  real  priority  in  point  of  time,  not  by 
fi£lion  and  relation  to  (he  firft  day  of  the  tefTh,  was  pre- 
ferred in  the  order  of  payment  to  toe  judgments,  and  the 
eiecutrix  protected  and  indemnified  in  paying  a  due  obe- 
dience to  foch  decree,  and  all  proceedings  againft  her  at 
law  ftayed  by  injunction.  Cafe  of  Morris  againft  the 
Ami  tf  England :  Decreed  fir  A  at  the  rolls  by  Sir  Jofeph 
Jekyll,  in  Aug.  1735.  Which  was  affirmed  by  the  lord 
Talbot  in  Nov.  1736.  And  his  lordtliip's  decree  affirmed 
ill  parliament  in  May  1737.      3  P.  //?//.  402.  Caf.  Talb. 

•to  the  cafe  of  Turwin  and  Gibfony  July  31,  1749; 
where  a  Turn  was  decreed  to  the  plaintiff,  it  was  ruled  by 
lord  Hardwicke,  that  the  folicitor  in  the  caufe,  for  his 
trouble  and  money  diiburfcd  for  his  client,  had  a  right  to 
be  paid  out  of  the  fum  decreed  ;  and  that  in  this  caje  the. 
adminiftrator  cannot  apply  the  afiets  in  the  courfeof  ad- 
.  iiillifiration.  And  this,  he  faid,  is  the  conftant  rule  in 
chancery.     3^/^.720. 


JUks.  Therefore,  on  a  plea  of  pirne  adminlilravit  to  debt  on 
a  judgment  obtained  againft  the  intellace,  but  not  d:^cketed,  the 
adminiftrator  may  give  in  evidence  payrrent  of  bond  and  other 
ipedalty  debts  which  exh  lutltd  the  afTets,     Hukey  v.  Hayivr^ 

2C.  Nex% 
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of  tnc  3  jrrri^  ;  r:e  sjcrtg-irs:^  cirrrrcc  tack  his  bood  10 
k,  aci  can  c.".v  z:.^^  .:  ju:  jf  zjc  ^tacral  xflcis  of  ik 

Bj:    :  2  ascrt;^.;^  jr,  Jtrer   3jak-r.j  a  mortgage,  bor- 

rcw5  s:c.-:cy  jf  a  :r.  jr:^g:?«  ^700  aooc,  ana   die  WHKU 

gageu  prsxiics  ce:'c::a^  upcn  an  oeir  at  *^v,  or  ooaelB 

a  ygiij::::cr  >  tt^  jjur:  w:!i  .-toe  ilirer  uem  CD  redeem  the 

aioffcgiz*?*  wiL^Guc  paying  :he  bocc  :  and  diis  is  to  pte- 

veoc  a  circuicy  ;  became  cue  mctnenc  che  efta&e  dtfeeaj' 

cd,  or  came  xo  the  volunteer,  it  becime  adets,  and  li* 

able  to  the  bcni.     And  toe  fiune  nile  will  hgl4  ^ 

to 
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to  a  deriree  of  the  mortgaged  premifei,     3  jltk.  630. 

aa«  Next,  debts  by  fpectalty^  as  thofe  by  bonds  or  ^^nt,  bead% 
other  obligations,  fealed  by  the  tcftator.      2  Bac.  Mr.  ^^  "^ 

434- 

Alfo  rent  arrear,  and  unpaid  by  the  teftator,  is  equal 

to  a  debt  by  fpecialty }  for  this  favouring  of  the  realty, 
the  executor  can  no  more  wa^e  his  law  againft  fuch  a 
debt,  than  he  can  to  a  debt  by  fpecialty.     2  Bac.  Abr. 

434- 

So^'where  debt  was  brought  againft  an  executor  for  rent 

re(erved  on  a  parol  leafe^  after  the  leafe  was  determined, 
and  the  executor  pleaded  that  the  teAator  entered  into  an 
obligation,  and  that  he  had  not  aflets  above  5  K,  which 
were  not  fufficient  to  difcharge  this  obligation  ;  on  de- 
murrer it  was  refolved,  that  this  rent,  though  referved  on 
a  parol  leafe,  was  yet  equal  to  an  obligation,  and  that  it 
ftill  remained  in  the  realty,  though  the  term  was  determin- 
ed,    a  Bac*  Abfn  434. 

Alfo  by  the  cuftom  of  London,  if  a  citizen  of  London 
diet  indebted  hy  finpU  cQntra^^  fuch  debt  is  equal  to  a 
debt  by  fpecialty.     2  Bac.  Ahr.  434. 

E.  17151  Paricr  2ind  Harvey,  The  gTzntor' s  coverumi 
in  a  marriage  fettlement  for  him  and  his  heirs,  that  the 
picaufes  were  free  from  incumbrances,  (hall  come  in 
eqaally  with  creditors  on   bond.      /?».  Executors,   Q^   . 

If  two  men  zxe  partners  in  trade,  and  one  of  them  gives 
a  bond  to  leave  his  wife  loool.,  and  dies}  and  the  other 
partner  adminifters  :  If  the  wife  would  be  paid  out  of  the 
feparate  eftate  of  her  hufband,  on  there  being  cfFeds,  (he 
flull  have  a  preference  before  other  creditors  :  But  if  there 
is  no  feparate  eftate,  and  the  wife  would  have  fatisfadiion 
out  of  the  partner(hip  efFedis,  then  all  the  partner(hip 
debet  muft  be  firft  paid.     3  P.  Will.  182. 

Any  voluntary  bond  is  good  againft  an  executor  or  ad- 
auniftrator,  unlefs  feme  creditor  be  thereby  deprived  of 
bis  debt :  Indeed,  if  the  bond  be  merely  voluntary,  a 
teal  debt  (though  by  fimpic  contrad  onlyj  (hall  have  the 
preference.  But  if  there  be  no  debt  at  all,  then  a  bond, 
MMrever  volunury,  muft  be  paid  by  an  executor.  3  P. 
lyUl.  222.  Comyni^  255. 

A  man,  having  a  wife  who  lived  feparate  from  him, 
afterwards  married  another  woman  who  knew  nothing  of 
the  former  wife's  being  alive ;  but  it  being  difcovered  to 
Ae  (econd  wife  that  the  former  was  alive,  the  hu(band 

Vol.  IV.  A  a  (in 
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{in  orSer  to  prevail  with  the  fecond  wife  to  flaj  with 
him)  fome  years  afterwards  gave  a  bond  to  a  trufteeof 
the  fecond  wife,  to  leave  her  loool.  at  his'death,  and  died 
not  leaving  aiTets  to  pay  his  fimple  contraA  debts ;  If  this 
bond  had  been  given  immediately  on  the  difcovery,  and 
they  had  parted  thereupon,  it  had  been  good  ;  but  being 
given  in  trufl  for  the  fecond  wife,  after  fuch  time  as  (be 
knew  Che  firft  was  living,  and  to  induce  her  to  continue 
with  the  hu(band,  this  was  woffe  than  a  voluntary  bond, 
and  decreed   to  be  poflponed  to  all  the  fimple  cootiaA 
debts.     Ijut  if  fuch  bond  had  been  given  to  the  fecond 
wife  as  a  reconn pence  for  the  injury  done  her,  and  thcie- 
upon  (he  had  left  thtr  hufband,   it  had  been  a  good  bond, 
and  to  be  paid  before  any  fimple  contrad  debts.     3?. 
mil.  339.  349. 

If  there  be  divers  obligations  of  the  like  kind,  it  fon- 
eth  to  be  in  the  power  of  the  executor  to  difcharge  wUck 
obligation,  and  to  gratify  which  of  the  creditors  he 
will :  which  being  done,  the  other  creditors  are  witbwt 
remedy,  if  there  be  no  aflets;  unlefs  the  d^y  of  payment 
in  the  one  obligation  (as  was  obferved  before)  be  cacpiicd, 
and  the  day  of  payment  of  the  other  obligation  is  not  vec 
come;  in  which  cafe,  the  former  obligation  is  to  be mC 
fatisficd  ;  or  unlefs  there  be  fuit  commenced  for  ibiie 
obligation,  for  then  it  is  not  in  the  power  of  the  execator 
to  difcharge  another  obligation  for  which  no  afiionii 
brought,  in  prejudice  of  the  former  fuit.  But  an  eJRCU- 
tor  may  confefs  judgment  on  one  obligation,  aiid.  pleid 
that  judt^ment  to  an  ad) ion  brought  on  another  objigttiofl^ 
And  if  there  be  two  obligations,  and  the  two  feveral  CfC- 
ditors  bring  fev.'^ral  a£!ions  againft  the  executor,  he  dm 
iiril  obtaiiv.rth  judgment  muft  be  firft  fatisfied.  5safJi.457i 
458.      2  Rnc.Ah^.  434,  5. 

Although  tne  executors  are  not  named  in  an  obligaQOBf 
yet  the  Lmv  will  charge  thrm,  for.  that  they  reprefent  the 
eftate  of  \\\^  tcilator.  And  the  law  is  the  fame  of  adsi* 
niftrators.  But  the  heir  (hall  not  at  anv  time  becbargdi 
without  exprcfs  mention  of  the  heir,     Dyer^  23. 

2*;.  I)clu^  by  linii>le  contrail  urc  pofipuned  to  all  odvni 
bein</  debts  of  an  in^rior  ii.irure;  vet  an  executor  il 
boufiii,  as  far  as  he  haih  .ifil'ts,  t.i  piy  thjm,  as  muchai 
any  othvr  ilcbi  ;  iind  tlicri'furc  a  finiple  contract  crcdiiof 
need  not  ai!;:gt',  that  the  executor  had  aflets  to  (adify 
debts  or  a  1'upcrior  nature,  and  his  aifu  ;  bot  if  the  triA 
be,  chat  the  executor  hath  only  alTets  fufficienc  rofatilff 
fuch  fupcrior  debts,  he  mull  plead  it.     a  Bac.  Ahtm  4?4- 
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But  by  the  29  C.  2.  c.  3.  No  aSfion  Jhall  he  hrought 
wherehj  te  charge  any  executor  or  adminiftrator  upon  any  fpe-^ 
zial  promife  to  anfwer  damages  out  of  bis  own  ejlate^  unlefs 
fie  agreenient  upon  which  fuch  ail  ion  Jhall  be  brought^  orfome 
mamordndum  or  note  thereof  Jball  be  in  writing  and  figned  by 
rAr  forty  to  he  charged  therewith^  orfome  other  perfon  ibere^ 
\uU9  by  him  lawfully  duthorifed.  ^  f.  4. 

But  albeit  the  hw  requires,  that  debts  (hould  be  paid 
iccording  to  their  fuperiority,  as  herein  fet  forth;  yet 
inay  an  executor  pay  a  debt  on  a  (imple  contradl  before  a 
Ipecialty,  if  he  hath  no  notice  of  fuch  fpecialty  :  for  other^^ 
wife  it  might  be  in  the  power  of  the  obligee  to  ruin  the 
pcecutor  by  keeping  his  bond  in  his  pocket  until  the  exe- 
nitor  (ball  have  paid  away  all  the  aifets  in  difcbarging 
imple  contra£l  debts.     2  Uac,  Abr.  43 4*  5. 

But  of  debts  upon  record,  the  executor  ought  to  take 
notice  at  bis  peril.     2  Bac.  Abr,  435. 

And  in  the  cafe  oi  Greenwood  and  Brudnijh^  T*  1720* 
A  man  mortgaged  his  lands,  and  gav«  a  bond  to  perforoi 
covenants,  and  after  died  inteliate.  His  widow,  without 
|iiing  letters  of  adminiftration,  poflefTed  herfelf  of  his 
iperlbnal  eRate,  and  paid  it  all  away  in  fatisfying  debts  on 
^JDspIe  contradl.  About  feven  years  after,  an  old  dor- 
aunt  entail  was  difcovered,  and  the  heir  in  tail  brought 
£a.cje£lment,  and  recovered  pufleflion*  Whereupon  the 
piortgagee  fued  the  widow  upon  the  bond.     She  brought  ^ 

[trill  for  an  ihjun£lion,  having  paid  away  all  the  teftator's 

before  any  notice  of  this  bonJ^  and  therefore  aU  » 

ed  that  fhe  ought  not    to  be  chargeable  with  a  de- 
Vih     The   defendant    demurred,    and   the  demurrer 
citarly  allowed,  the  bill  being  an  attempt  to  alter  the 
ffe  of  law.     But  if  any  extraordinary  fraud  had  been 
ffiurged  on  the  defendant,  by   which  ibe  had  been  de- 
wed, or  induced  to  pay  away  the  aflets,  that  might 
ve  varied  the  cafe.     Prec,  Cha,  534. 

S4.  A  perfon  indebted  by  bond  and  Ample  contrad.  In  what  cAfc 
fetb  Lnds  h  trujlees  to  be   fold  for  payment  of  his  ^^'  ^"^  ^^ 
:  It  was  relolved  and  declared  to   be  the  conflant  ^     ^     ^     * 
that  the  creditors  Oiould  have  in   proportion,  and 
the  Jbonds  to  be  firft  fatisHed  ;  for  it  fh^W  be  conftrued, 
(one  of  them  being  as  much  a  debt  as  the  other)  the 
lor  intended  they  fbould  all  be  paid  alike  j  and  if  the 
est  the  land  fall  fbort,  they  (hail  be  fatisfied  in  pro- 
:  So  legatees  fhall  have  equal  proportion  pro  rata^ 
ing  to  the  greatnefs  or  fmallnefs  of  the  legacy  ;  for 
land  is  mSuie  dAtor  :  But  otherwife  it  is  of  judgments ; 
I  A  a  2  for 
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for  there  do  aflfeA  the  land  by  their  own  ftrength  and  Da« 
lure,  and  would  have  bad  the  preference  whether  fuch 
devife  had  been  made  or  not.     2  Frttm.  49..  175. 

But  if  a  man  only  charge  bis  lands  with  the  payment 
of  debts,  fo  that  the  lands  defcend  fubjed  to  them  ;  bonds 
ftall  be  preferred  to  iimple  contradl  debts.     1  P.  WiU. 

430- 

A  man  devifeth  his  lands  to  two  perfons  in  truft,  to  be 

fold  for  payment  of  his  debts,  and  maketh  the  fame  per- 
fons txicutors.  The  queftion  *Afas,  whether  bond  deba 
(hould  have  a  preference,  or  all  debts  be  paid  pari  pafllif 
The  difierence  was  taken,  when  the  fame  perfons  chit 
arc  truftees  to  fell  the  lands  are  executors  likewife,  and 
wbsre  not }  for  in  the  former  cafe,  after  the  land  is  (Mf 
it  is  aflets  even  at  law ;  and  therefore  to  decree  them  M 
pay  otherwife  than  according  to  the  legal  courfe,  wodd 
be  to  decree  a  devaftavit.  And  in  this  cafe  it  was  de- 
creed, that  bond  debts  muft  be  preferred.  PtiK*  Cb. 
127. 

But  in  the  cafe  of  Letvtn  and  Oiefy^  July  26, 1740; 
'  Where  there  was  a  devife  to  truftees  for  the  payment  of 
debts,  and  the  fame  perfons  were  made  executors,  it  wii 
held  by  lord  Hardwicke,  that  this  (hall  be  equitable,  and 
not  legal  aflets,  and  all  the  creditors  muft  be  pud  ptH 
pajfu.  There  have  been  cafes  (he  faid)  in  which  it  was^ 
lield,  that  where  truftees  are  made  executors,  debts  ftal' 
be  paid  in  a  courfe  of  adminiftration,  but  the  modern  nb- 
lutions  have  been  otherwife.     2  Ati.  50. 

A  leafe  for  years,  or  a  bond  or  grant  of  an  annmij  takn 
in  a  iruftee's  name,  bei ng  ^#1^0 W  aflets,  fliall  be  applied 
in  a  courfe  of  adminiftration,  and  not  for  the  payment  of 
all  the  debts  equally.     2  Vern.  764. 

If  a  man  polfeflcd  of  a  term  tor  years,  mortgagetbilaad 
dies,  leaving  debts,  fome  hy  bond,  and  fome  by  fimple  cdo* 
trad  i  the  equity  of  redemption  is  equitable  ajfiti^  and  Aall 
be  liable  to  all  the  debts  equally.     3  P.  /f?//.  341. 

And  the  diftinfiion  feemedi  to  be  this :  Where  that 
are  legal  aflets,  that  is,  aflets  which  are  liable  at  lav 
without  the  help  of  equity,  there  the  executor  may  apph  ' 
them  according  to  the  courfe  of  law,  which  allows  aaf  ■: 
requires  a  preference  to  be  made  in  certain  cafes  as  halk 
been  mentioned  ;  but  where  there  are  only  eqmtMi  afit% 
that  IS,  aflets  which  are  not  liable  without  thehelpdra 
co<j>'i  or  equity,  in  fuch  cafe  the  court  will  dired  tbeM- 
phcation  thereoi  according  to  that  courfe  which  is  hmK 

cqnililte 
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And  by  the  lord  chancellor  Hardwicke,  in  the  cafe  o 
Walker  and  Jack/on^  July  a?,  1743!  upon  a  rehearing  a 
Lincoln's  inn  hall.  The  general  rule  is,  that  the  per* 
fonal  eft  ace  (hall  be  fir  ft  charged  with  payment  of  debt 
and  legacies,  and  the  tcftator  cannot  exempt  it  from  be* 
ing  liable  to  his  debts,  as  againft  creditors ;  but  as  be- 
tween heir  and  executor,  he  may  charge  them  upon  an) 
other  fund  which  is  not  primarily  liable,  and  difcharp 
the  perfonal  eftate.  Ihere  are  fevcral  ways,  by  any  of 
which  a  man  may  give  his  real  eftate  for  payment  of  hit 
debts  ;  as,  firft,  to  truftees ;  fecondly,  by  way  of  charie 
in  equity,  which  the  court  of  chancery  will  decree  to  be 
performed  ;  or,  thirdly,  he  may  dire£t  that  his  real  eflate 
may  be  fold  for  the  payment  of  his  debts :  but  let  hindo 
which  way  he  pleafes,  none  of  thefe  ways  will  make  tke 
real  eftate  firft  chargeable,  if  there  be  not  in  the  vRI, 
cither  exprefs  woids,  or  a  manifeft  intent  to  difcbargetk 
perfonal  eftate,  but  it  fhall  be  firft  liable.     Bwii»  Jfni* 

I  iviifon  24.  : 

And  in  the  cafe  of  Brldgman  and  Dovt^  Nov.  27^  1744? 
By  the  lord  chancellor  Hardwicke;  I  know  of  neavAo^ 
rity  where  the  words,  «^  I  make  my  real  eftate  liablrtt 
pay  my  debts,*'  will  exempt  the  perfonal  eftate  withbrt 
any  fpecial  exemption  of  perfonal  eftate.  Nor  loi  ibe 
court  ever  faid,  that  perfonal  eftate  (hall  be  applied  onlf 
to  pay  legacies,  and  not  the  debts.  Nor  will  oaldag 
a  particular  eSate  in  land  liable  to  pay  debts  eionenlB 
the  perfonal  eftate,  becaufe  it  is  the  natural  fund  for  ptT- 
mcnt  of  debts.  Suppofe  a  man  devifeth  a  real  cibte  fh 
able  to  the  payment  of  debts,  and  fuhjeA  to  thofc  dehf 
gives  it  over  to  another,  or  what  remains  after  the  pftymoit 
of  debts,  which  is  all  one ;  if  there  are  not  exprefs  wm^ 
to  exempt  the  perfonal  eftare,  it  fhall  be  firft  applied  ii 
exoneration  of  the  real  eftate.     3  Atk.  202.  {p) 


{f)  Per  Lord  Iburloiv,  C  two  rules  have  been  efcUifeedt 
this  fubjedl:  i.  That  the  perfonal  eflate  is  liable^  in  d»  ' 
indancc,  to  the  payment  of  debts,      z.   That  a  dedl 
plain  (hall  (land  in  lieu  of  exprefs  words  to  difcbarge  ht  if  i 
appear  to  be  the  tedator's  intention.      Duh  rf  A 
Majer^  i  Bro,  454.     And  it  frequently  happens  that  a 
of  charge  from  the  real  to  the  perfonal  eftate,  or  die 
may  be  gathered  from  the  parts  of  the  will.    Hcmir.MA 
1  Bro,  260. » iviib  the  cafes  cited.     Under  the  iblloiiiBC  di 

6  ^    - 
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intercft.  And  he  faid,  that  on  a  general  devifc  of  lands 
for  the  payment  of  debts,  he  (houUi  think  that  finiple  con- 
trad  dchts  ought  not  to  carry  intercft.     Barnard-  230. 

'Ihe  arrears  of  an  f.nnulty  or  rent  charge,  aic  never  de« 
creed  to  be  paid  with  Interrll  where  the  fum  is  unccrtaihy 
but  only  where  it  is  certain  and  fixed.     Caf.Talhot^  !• 

In  the  cafe  of  littw  and  Lttun^  T,  1719.  Intcrefl  of 
an  annuity  was  decreed  by  the  Inrd  chancellor  from  the 
very  day  it  became  due.  Hut  Mr.  Feerc  Wil!iams  adds  a 
query  as  to  this,  and  fays,  it  fee  nfi$  the  arrears  (houldcarrj 
Intercft  only  from  the  firft  day  of  payment  neM  after  tbc 
arrears  of  the  annuity  became  due  ;  if  payable  h^lf  year* 
]y,  then  from  the  next  half  ye^r  day;  if  quarterly,  iheq 
from  the  next  quarter  day  ;  and  fo  has  been  the  cofflmoo 
rule  in  thefe  cafes.     1  P.  !Hll.  541, 

26.  T.  1700,  Sta^girs  TiuA  IVelby,  At  the  lord  chin- 
cellor's  houie.  It  was  hel-^  by  Cowpcr  loid  chancellor^ 
that  if  one  by  wlil  fulmcl  his  lands  to  the  payment  of  his 
debis,  debts  barred  by  the  ftatuic  of  I  nitation  fhaii  be 
paid  \  for  they  are  debts  m  eq-iity,  and  the  duty  remains  ^ 
the  fiatute  hath  not  extinguifhcd  it,  though  it  hath  lakeo 
away  the  remedy.      1  Salk,  154.     2  Vern.  374, 

Tl  1726,  B/akewfyiind  thecarlof  S/r/7^rrf.  In  IJOI, 
Sir  Henry  Johnfon  was  indebted  to  Blake  way  10  34^- 
In  1714  he  received  50I.  in  part.  In  17x9  Sir  nenrf 
died,  having  made  his  will  and  dcvifed  his  lands  to  bn 
executors,  in  truft  to  pay  his  debts.  1  he  executors  re- 
nouncing, the  earl  oi'  StrafFbtd  adminifiered  with  the  viB 
annexed.  Blakeway  brought  his  bill  to  be  paid  out  of 
the  ailrts.  The  earl  of  Siraftord  pleaded  the  ftatuce  of 
limitations;  and  that  neither  he,  nor  («&  he  believed)  Sir 
Ilcnry,  made  any  promife  to  pay  the  debt,  within  fix 
years  before  the  bill  b/ought.  L(>rd  chancellor  ;  IwiwU 
be  cautious  in  s,iving  any  relief  againft  an  zSt  of  parlift* 
ii.ent:  but  it  is  plain,  the  debt  is  not  cxtinguifhed  bylfe 
flatutc  of  1  mitations,  fince  the  ftatute  muft  be  pletMi 
which  the  defendant  is  hot  bound  to  do ;  and  if  lie  it 
terwards  will  acknowledge  the  debt,  it  takes  it  out  of tkc 
i(atute  :  and  his  lord(hip  over- ruled  the  pica.  Upon' ap- 
peal brought  in  the  hou^e  of  lords,  this  decree  wai  1^ 
v?rfed,  and  the  pica  ordered  to  ftand  for  an  anfwcr*   %P* 


(^)  But  with  liberty  to  except,  and  faviog  the  benefit  of ^1 
plea  CQ  the  dclrndantj  till  ;hc  hearing  of  the  cad&'    3  ^1 


f 
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'    But  if  the  debtor  by  his  will  diredls  that  all  bis  debts        ' 
fhall  be  paid,  or  makes  any  provifion  for  the  payment  of 
bis  df  bts  in  genera) ;  this  will  revive  it,  and  bring  it  out 
of  the  ftatute,  atid   make   his   executors  liable.      Prtc. 
Oa.  385. 

.  So  if  the  debtor,  upon  application  for  that  particular 
debt,  acknowledges  and  promifes  payment  (for  a  bare  ac- 
knowledgment is  not  fufficient)  ;  this  will  bring  it  out  of 
tile  ftatute  :  for  the  acknowledgment  and  promife  is  a  new 
jevhlence  of  the  debt.     I^, 

*  But  in  the  cafe  of  Norton  and  Freeier^  H.  1737.  It  was 
nid  by  the  lord  chancellor  HrdwUke^  that  an  executor 
Ift  not  compellablij  either  in  law  or  equity,  to  take  advan* 
fige  of  the  ftatute  of  limitations,  againft  a  demand  other- 
Vife  wdl  founded,     i  jftk.  526. 

2^«  Where  a  teftator  is  much  indebted,  and  the  exe-  Executor  o»jr 
cutor  is  defirous  to  be  rid  of  the  affets;  the  executor's  fi»«*  Wii,  fod«- 
6feft  way  is,  to  file  a  bill  in  chancery  againft  the  credit-  JJ'^tymtarr**^ 
J0rt  Co  the  end  they  may,  if  they  will,  conteft  each  other's 
^bts,  and  difpute  who  ought  10  be  preferred  in  payment, 
a  Firn.  37. 

.    a8.  In  debt  againft  an  executor,  if  the  defendant  plead  Pieaefpiene 
llllljr  adminiftred,  if  any  aftets  be  found  in  his  hands,  aU  a<iauiuftnvR. 
ihough  there  be  not  to  the  value  of  the  debt ;  yet  the 
;|liintiff  (hall  have  judgment  for  his  whole  debt  of  the 
'       ■   of  the  teftator.     1  RolPs  Jbr.  929.  {%)  - 

But 


P.  C  305.     And  the  like  order  was  made  in  jfones  v.  £.  of 

jilrmffkrdt  3  P.  IVms.  89.     But  no  further  proceedings  appear 

,tid!  bave  been  had   in   either    cafe.     See  Mr.  Coxe^s  notes,  ubi 

jifTM.     l^he  point  is,  however,  confidered  as  fettled  by  Lord 

metmfield,   who   exprefTes   hinifelf  thus  in  Trueman  v.  Fenton, 

.!CWti/.548.  '*  Where  a  man  devifes  his  eftates  for  payment  of  his 

'febtt»a  court  of  equity  fays,  (and  a  court  of  law  in  a  cafe  pro- 

Mfj|)r  before  them  would  lay  the  fame,)  all  debts  hAxrtd  by  the 

Jhipce  of  limitations  (hall  come  in  and  (hare  the  benefic  of  the 

jijBmfei  becaufe  they  are  due  in  confcience*  therefore  though 

tttfred  by  law  they  fliali  be  held  to  be   revived,  and  charged 

6f  the  bcqueft."     See  alfo  Lacon  v.  Briggs,  3  Atk,  107. 

\  (s)  The  judgment  in  fuch  cafe  ufed  to  beagainilthe  executor 

tw'tbe  whole  debt  and  damages,  to  be  levied  de  bonis  tefiatoris,  et 

Jtwmt  fcc.  the  damages  dc  bonis  propriis,  Lil.  Entr.  ^04.    But  in 

Bmnifim  v.  Beecles,  3.7'.  Rep,  688.,  lord  Mansfield,  with  the  aflent 

•f  the  other  judges,  would  not  fufFer  the  plaintiff  to  recover  of 

(he  executor  more  than  the  affets  in  his  hands  with  judgment, 

A  a  4  fuaad^ 
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But  if  it  be  found,  that  he  had  nothing  in  bis  htndi, 
the  judgment  j(ball  be,  that  the  plain  tiff  (hall  take  nocbing 
by  the  writ,  and  (hall  not  have  judgment  of  the  debt: 
for  be  hath  waved  this  advantage  by  taking  of  the  iffuc, 
and  judgment  is  to  be  given  upon  the  verdid.  i  RJti 
Jhr.  929.  {a) 
V)^^^^nf{}it       29.  If  ain  executor  plead  m unqui extcvttr^  and  is  foujidi 

executor;  the  judgment  (hall  be  general,  to  recover  the 
debt,  for  his  falfe  plea,     i  R^.Ws  Ahr.  930. 

In  an  aiSion  of  debt  againft  an  executor,  who  pleadeth 
that  he  is  not  executor,  nor  even  adminiftered  as  executor, 
and  this  is  found  againft  him;  the  judgment  (ball  be  of 
the  goods  of  the  teftator,  if  there  are  any  fuch  ;  if  not, 


txmtor. 


«■■ 


quando  acciderint  for  the  refiduc.     But  if  to  an  aAion  on  a  bond 
the  executor  pltrad  payment  and  non  eft  faSumt  but  omit  to  plead 
fUne  admmfiriwiti  and  a  veidict  and  judgment  be  had  anisi 
him»  tnis  amounts  to  ti  conreflion  of  aflet:«  and   to  an  aoioa 
of  dclu  upon  that  judgment  fuggefling  a  de'uaftaivit^  he  cn- 
not  plead  that  he  has  fully  adminiftertd,  but  will  be  liabb 
for  both  debt  and  damages  de  bonis  propriis.     See  Ervi»  ?• 
Peters,  3  T,  Rep,  685.  and  Rock  v.  Ltightomp  lb.  690.     Soif  t 
perfon  bind  himfelf  as  admlnifirator^  to  abide  by  anawndlO 
be  made^  touching  matters  in  difpute  between  hia  inteftate  lad 
another^  and  the  arbitrators  award  that   he  as  adtmim^tnfm 
fhould  pay,  he  cannot  plead  plene  adminifirafnit  to  debt  oa  the 
bond ;  ior  by  fubmitting  to  luch  an  award,  he  has  adnhicd 
aiTets.     Barry  v.  Rujk^  1  T.  Rtp.  691.      But  a  mere  genenl 
frhmi/Jien  to  an  award  by  an  adminiftrator  is  not  of  itielf  anal- 
milTion  of  afTets.     Pear/on  v.  Henry,  5  T,  Rep.  6.     If  anexs* 
cutor  plead  that  he  has  fully  adminiflered,  and  the  platntUTdoci 
not  take  ifTue  on  that  plea,  but  takes  judgment  of  aflett  fMmA 
acciderint,  on  z/cire  facias  en  that  judgment  he  can  only  bars 
execution  of  fuch  aflets  as  (hall  have  come  to  the  execolbc's 
hands  Ance  the  judgment.     But  if  it  appear  to  the  comt  OB 
affidavit,  that  afTets  have  come  to  the  executor'&  hands,  becweci 
the  purchafing  cf  the  original  writ  and  the  judgment,  the  CDOrt 
will  permit  the  plaintiff  to  enter  up  his  judgment  infoch  a  Ma^ 
ner  as  to  reach  them,  except  the  executor  can  fhew  that  fine 
injuilice  will  thi  reby  be  done  him^  as  an  cafe  he  (hould  baft 
fairly  paid  other  debts  in  the  interval.     Mara  v.  ^mm%  6  9^ 
Rep,  1.     In  chancery,  if  a  plaintiff*  pray  an  account,  or  procofs 
a  receiver  to  be  appointed,  this  is  a  waiver  of  an  admiffion  of 
afTets.      Wall  v.  Bujbby,  i  Bro.  484. 

{  {a)  For  here  the  plaintiff  might  have  had  judgment  fiir  At 
debt  of  the  goods  of  the  teflator  wbicb  might  bcrcafter  COM 
to  be  adminiuered*    Lil.  Ent.  505* 


\ 
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\  of  bis  own  goods ;  as  well  for  the  debt,  as  for  the  da- 
"  nages  and  cofts.     i  Rolfs  Ahr.  930.     i  Atk.  293.  (^) 

30.  All  executor  (hall  not  be  forced  to  pay  legacies,  Debtt  to  be  p«i4 
nul  the  legatees  fhall  give  bond  to  refund  in  proportion,  ^^"^^^  !««»<>«% 
^tk  in  the  whole,  for  the  fatisfadion  of  debts,  if  any  (hall 
.Mpear  unfatisfied.     Cha.  Ca^  Finchy  1 36,  Viner^  Devife, 
tj.d.7. 

^  For  debts  are  to  be  paid  before  legacies  :  and  if  the 
H^IMiitual  court  will  compel  an  executor  to  pay  a  legacy 
L^wore  he  pay  the  teftator's  debts  ;  a  prohibition  will  lie« 
'^nuBfEx.  182. 

But  where  lands  are  devifed  for  payment  of  debts  and 
ijkgacies,  and  the  debts  are  fucb  as  land  is  not  liable  to 
*  fttisfy,  as  debts  by  fimple  contrail  %  there,  it  is  faid,  the 
jfebcs  fliall  have  no  preference  of  the  legacies :  but  if 
.'Aere  be  not  fufficient  to  pay  all,  they  (hall  be  paid  in  pro- 
per tioo.     2  From.  270. 

'.  ..So  if  a  man  bind  himfelf  in  an  obligation  to  perform  a 

tccrt>un  thing,  and  devifeth  divers   legacies,  and   dietb^ 

leiviog  only  fufficient  to  fatisfy  the  obligation  if  this  (hall 

^oine  to  be  forfeited  ;  yet  this  obligation  (hall  not  be  any 

^m  of  the  legacies,  becaufe  it  is  uncertain  whether  the  obi** 

doa  will  ever  come  to  be  forfeited  .*  but  the  executor 

make  a  conditional  delivery  of  the  legacy,  to  wit, 

if  the  obligation  (ball  be  recovered  again(r  him,  the 

^Jitf/Mt  fiiall  re-deliver  the  legacy,     i  RoWs  Ahr.  938. 

£Wlieo  executors  pay  a  fum  of  money  on  their  teftator^s' 
■account,  which  was  not  due,  in  an  a£lion  to  recover  it 
^llfick,  they  muft  declare  in  their  own  right,  and  not  as 
.^Cixcutors;  but  if  the  money  w'>s  due  in  confcience,  fucb 
ijSMVk  will  not  lie.    Munt  v.  Suhs^  4  T.  Rep.  565.] 


,,yil.  Of  she  fayment  of  legacies^  and  difiributhn 

of  intejlates  effeSis. 

',  X  esteeming  the  payment  of  legacies. 

*^"II.  Concerning  the  dijirihution  of  intefiates  effeUs^ 

[III-  Concerning  tbeftamt  duties  chargeable  on  le- 
gaeiis  and  the  difiributive  Jhares  of  an  intef^ 
Safe's  ejtate.'] 


{ff)  What  conlKtotet  an  execator  of  his  own  wrong.    See 

I.  CoH^ 


I 
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I.  Concerning  the  payment  of  legacies. 


Wbiipcffom      I-T3Y  the  flatuics  of  the  25  C.  2.  c.  ?.  and  the  i  C. 

a'kwcyr^**  *'       ^  ^'  ^'  '*  *3*    P^'^^'^"^  required  10  calcc  the  oaths  and 

otherwife  qualify  themfelvcs  for  offices,  who  (hall  iBt 
without  fucb  qualification,  fliall  be  incapable  of  any  k- 
gacy. 

By  the  9  W  10  TV.  e,  32-  Pcrfons  denying  the  Trinity, 
or  anerting  that  there  are  more  gods  than  one,  or  deny- 
ing the  chriftian  religion  to  be  true,  or  the  huly  fcriptures 
to  be  of  divine  authority,  (Iiall  for  the  fecoiid  offence  br 
incapable  of  any  legacy. 

And  by  5  G.  c.  27.  Artificers  going  out  of  the  kin|* 
dom,  and  exercinng  their  trades  in  foreign  parts^  (hall  be 
incapable  of  any  legacy. 

Wv*tr"'^"  2.  A  legacy  is  extin^,  by  taking  a  bond  for  it.  Yih.  39. 

tAUciiAwayor         Where  the  Jiatute  of  limitation  was  pleaded  in  bar  lot 

cs:iBgtti(ke4.       legacy  demanded,  due  twenty  years  before  ;  it  was  held 

by  the  lord  chancellor,  that,  a  legacy  is  not  barred  by  the 
ilatute,  nor  ever  had  been  fo  held.     2  Fram,  2a. 

The  father  by  his  will  gi^vc  to  his  daughter  lOOcA  to 
be  firft  paid  after  his  debts,  befides  a  (hare  out  of  the  di- 
vidend of  his  efiate.  Afterwards,  on  her  marriage,  an 
agnement  was  made,  for  what  (he  (hould  have  out  of  her 
lather's  eftate,  and  that  it  (hould  be  only  JiQol.  and 
that  was  to  be  in  full  of  what  was  intended  her  thereout. 
It  was  decreed  by  the  maAer  of  the  rolls,  and  confirm^ 
by  the  lord  chancellor,  that  this  was  an  ademption  of  the 
legacy,  and  that  the  iicol.  was  to  be  in  full  of  what  the 
daughter  was  to  have  out  of  the  faid  eftate.  Hati  and 
A^on,  21  C  2.     2  Cha.  Ca.  35.  (r) 

Anaa 


(c)  As  an  agreement  may  be  a  fatisfaQion  of  a  Icgac/i  lb  a 
legacy  may  be  a  fatibfadHon  of  an  agreement ;  as  where  a  saa 
had  one  daughter,  to  whom  8oooi.  was  fecured  by  marrilp 
fcttlement,  and  afterwards  he  gave  her  8000I.  by  hii  wiD  tor 
her  portion,  and  aool.  per  ann.  Lord  keeper  Hmmurt,  hdd 
that  the  daughter  (hall  have  but  one  8cool.  though  (he  flMj 
eledt  which  of  the  portions  ihe  pleafes.  Copliy  T.'  Cf/'SF* 
I  F^  Wms,  147.  So  alfo^  the  bequeft  of  the  rcfiduc  of  teBator'i 
perfonal  efiate  to  a  younger  fon,  being  greater  than  the  pio- 
vifion  by  the  father's  marriage  fettlement,  was  decreed  a  (atif- 
fadtioD  of  that  portion.  Rickman  v.  Morgan^  i  Bro.  63a  a^d 
X  Bro.  394.     And  a  legacv  has  been  decreed  to  go  in  part  &- 

tii&aiM 
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A  man  by  his  will  gave  bis  four  daughters  6ool.  apiece* 
ind  afterwards  married  his  eldeft  daughter  to  the  plain- 
jflF,  and  gave  her  700I.  portion.     After  that,  he  makes  . 
ft  codicil,  and  gives  lool.  apiece  to  his  unmarried  daugh- 
terSf  and  thereby  ratifiis  and  conjirms  bis  will  \  and  dies* 

The  plaintiff  preferred  his  bill  for  the  legacy  of  600K 
given  to  his  wife  by  the  faid  will.  It  was  held  by  the 
ma(ler  of  the  ro)l$,  that  the  portion  given  by  the  teftator 
ID  his  life-time  fhould  be  intended  in  fatisfa^iion  of  the 
legacy.  And  it  was  agreed  to  be  the  conftant  rule,  that 
ifhere  a  legacy  is  given  to  a  child,  who  afterwards,  upon 
marriage  or  otherwife,  receives  the  like  or  a  greater  fum^ 
it  (hall  be  intended  in  fatisfaflion  of  the  legacy,  uiilefs  the 
teftator  declares  his  intention  to  be  otherwife.  And  it 
was  faid,  the  words  of  ratifying  and  confirming  do  not  alter 
the  cafe,  though  they  amount  to  a  new  publication^  be- 
ing only  words  of  form,  and  declare  nothing,  of  the  tefta- 
tor*s  intent  in  this  matter.  2  Freim.'224.  Irod  and  Hurft, 
T.  1698.  [S.  P.  by  lord  Hardwicke  in  Farnham  v.  PbU" 
lips^  2  i//i.  214-  id)]  ^ 

A  man   feiled  in  fee,  devifed  to  his  children  lOwOl.,     . 
payable  at  feveral  times,  by  50I.  a  year,  with  which  fums 
lie  charged  his  lands,  and  then  died.  One  payment  of  ^ol. 


risfadion  qf  a  provifion  by  fettlement.  Wurren  v.  Warren , 
I  Bro,  305.  But  this  is  queflion  of  intention.  See  Hamburj  v. 
Hanhury,  with  the  cafes  there  cited,  2  Bro.  352  &  S^9*  ^"^  ^^''^ 
7bmrlo^%  judgment  in  Riciman  v,  Morgan,  lb.  394.  Jeacoek 
y.Fedkener^  l  £ro,  295.     Barret  v.  Beckford,  1  ye/ey  519. 

{d)  But  this  rule  does  not  apply  to  portions  given  by  a 
ftranger  or  didant  relatiooy  not  in  Ueo parentis,  which  (hall  not 
adeem  a  legacy  given  by  his  will.  And  the  reafon  of  the  dif- 
tintlion  is*  that  a  parent  is  under  a  debt  of  nature  to  portion 
bis  chiidj  and  though  he  gives  a  legacy  generally^  he  muft  be 
nnderdovxi  to  mean  it  as  a  portion.  J  f  therefore  he  gives  a  fum 
of  money  afterwards  upon  marriage,  it  is  for  the  fame  end»  and 
coofequently  an  ademp:ion  of  the  legacy.  But  a  granger  not 
being  under  this  obligation,  fliall  be  taken  to  have  meant  a 
double  bounty,  unicfs  tne  contrary  appear  by  evidence.  Sbudal 
▼•  7*^y^l>  *  -dtk.  516.  Powel  V.  Cieankr,  a  Bro.  5C0.  la 
HmrUf  V.  Wbttmore^  i  P.  Wms,  681.,  the  portion  given  b)<  a 
father  was  leis  than  the  legacy,  yet  the  latter  was  held  to  be 
adeemed.  How  far  a  legacy  is  a  fatisfadion  for  a  debt,  vide 
fofrei,0/*wbat  Things,^.  And  when  a  diftributary  (hare^aJ! 
be  taken  to  be  a  perfomtance  of  the  inte(late*s  covtnant,  vieli 
Lee  V.  d'Jranda,  1  FoO>  '*  Blandj  v.  Widaure^  z  Vera,  709% 
I  ^.  Wm$.  324.        ' 

became 
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fcecsme  due ;  then  the  lands  were  aliened  by  fine  and  pre- 
damations  arid  five  years  pafled.  The  devifee  fued  for 
the  whole.  But  it  was  decreed,  that  what  became  doe 
after  the  fine,  was  barred  by  the  fine ;  but  not  the  50I. 
due  before  :  For  a  truft  is  barred  by  fine.  ^-  30  C^  31 
C  2.  WaktUn  and  JVamer^  2  Cha.  La.  247. 

Legacy  given  out  of  a  term/or  years  j  if  the  ferm  de- 
termines, the  legacy  is  extind,  Cha,  Ca,  Flnch^  ^64. 

A  legacy  of  a  kafc  ef  tithes  is  cx:ini:ui(hed  by  a  renewal 
of  the  leafe ;  but  a  republication  cF  the  wi!l  alter  ihe  re« 
newal  rcftorcs  the  legacy.     2  Vtzey^  41S.  (/) 

A  legacy  was  devifed  out  of  debts  du;;  in  feveral  coun- 
ties, ard  rhey  were  all  called  in  before  ihe  tc  ft  a  tor's  death; 
Jet  the  Kgacy  remained  good.  And  a  difFcr^nce  wastikea 
etween  a  pecuniary  ai\6  a  fpecific  legacv  ;  for  in  the  (irft 
cale  ihc  Wgacy  will  rer  ain,  though  the  d-bt  upon  which 
it  is  changed  be  paid  in  :  but  the  fpecific  legdc\  maybe 
loft  by  being  altered.  So  where  tht  legacy  was  greater 
than  the  debt  out  of  which  it  was  Jite£tcd  to  be  paid  did 
amount  unto  \  yet  f^ch  fum  being  exprefsly  devifed,  and 
there  being  aflcts,  it  was  decreed  to  be  paid.  Cha.Cs. 
Finch ^  152.      Raym.  335. 

T,  1728,  Fcru  iind  Fleming.  One  by  will  devifed  thus: 
I  give  to  my  grand -daughter  Mary  Ford  (the  plaintiff) 
the  fum  of  40I.,  being  part  of  a  debt  due  and  owing  10 
me  for  rent  from  G.  M.  fhe  allowing  what  charges  fball 
be  expended  in  gci:ing  the  fame;  alfo,  I  give  unto  my 
two  grandfons  the  reit  and  rcfidue  of  what  is  owing  tome 
from  the  faid  G.  M.  which  is  about  40I.  more,  to  be 
equally  divided  between  them,  they  allowing  charges  as 
af.refaid.  Afterwards,  the  tcftator  received  the  whole 
debt  owing  for  rent  from  G.  M.  For  the  plaintiff  it  was 
infifted,  that  there  was  a  difference  between  a  fpecific  and 
a  pecuniary  legacy ;  that  though  the  difpofing  of  a  fpe* 
cific  might  be  an  ademption  of  it,  yet  this  being  a  p^* 
cuni.ry  legacy,  the  paying  the  money  to  the  teftator 
would  be  a  lofs  of  it.  On  the  other  fide  it  was  infiftedi 
that  there  is  a  difference  between  a  volunury  and  a  com- 
pulfory  payment  ^  that  though  the  firft  was  no  ademptioOi 
yet  the  fecond  was,  and  that  the  teftator  compelled  G.  Mi 
to  pay  in  the  money.  But  the  lord  chaacellor  was  of  opi- 
nion,  that  thsrre  was  no  foundation  for  the  difierencc 
taken  in  the  books  between  a  voluntary  and  compullbry 


(e)  Viiejuprat  Ofidat  things^  18. 

payment*. 
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ayment :  for  the  latter  might  be,  with  an  intent  to  fecure 
be  legacy  at  alt  events  ;  and  decreed  to  the  plaintiff  the 
|.ol.  legacy,     i  Jhr.  Caf  Eq.  302. 

So  in  the  cafe  of  JJhton  ana  JJhton^  Af,  1735.  where 
he  teftator  devifeth  a  debt,  and  afterwards  receives  it,  or 
Khervvife  calls  it  in :  In  neither  of  theie  cafes  is  this  an 
Ldemption  of  the  legacy ;  feeing  tikis  might  be  done  fir^m 
in  apprehenfion  of  fuch  debt  being  in  danger,  and  with  & 
lefigti  to  fecure  it ;  and  being  perfonal  eftate,  and  not  di- 
ninifhed  by  remaining  in  the  teftator^s  coffer  inftead  of 
he  hands  of  the  debtor,  it  may  well  pa(s  by  the  will* 
I  P.  Win  386.  (/) 

At.  1736,  Partridge  and  Partridge.  The  teftator  de- 
rifed  to  the  legatee  lOOoK  capital  fouth  fea  ftocic.  At  the 
time  of  making  his  will  he  had  1800I.  of  fuch  flock  ^  and 
ifter  by  fale  reduced  it  to  200I. ;  which  he  aft*er  increafed 
to  1600).,  and  died.  Between  the  making  his  will  and 
Ids  death,  the  ad  took  place,  which  changed  three  fourths 
of  the  capital  fouth  fea  (lock  into  annuities.  This  legacy 
li  not  taken  away  or  impaired,  by  the  Ode,  or  by  the  ^0t 
of  parliament.     Caf  Talb.  226.  {g) 

3.  The  legatary  or  devifee  may  not  of  his  own  head  LcfMjr  wktft 
take  the  goods  or  chattels  devifcd  to  him,  out  of  the  pof-  ^•^f'^^f 
feffion  of  the  executor,  becaufe  the  law  gives  him  a  re* 
oiedy  for  the  fame,  and  becaufe  the  law  doth  not  appoint 


(/)  S.  P.  An.  Gen,  v.  Parkin,  Amb.  596.  Bronfdou  v.  %Vin» 
Hr,  ib.  57.     Vid.  tamcn  Badrick  v.  Stevens,  t  Bro.  431. 

(g)  ^'-  ^-  Bron/doH  V.  Winter,  Amb.  57.  Where  the  teftatoi* 
bequeathed  2000I.  capital  flock  io  the  Soath-Sea  company ;  at 
the  time  of  making  his  will,  he  had  jull  20C0I.  in  that  [leck« 
bot  afterwards  fold  it,  and  Verney^  M.  R.  held,  that  this  was  not 
a  (jpecific  legacy,  nor  adeemed,  but  decreed  the  executor  to 
make  good  the  2000I.  flock,  oot  of  the  teilator's  perfonal  eflate. 
It  jrcmains  to  coniider  the  effL-A  of  repeating  a  legacy.  And  if  a 
teftator  gives  a  ptcuniary  legacy  to  A.  by  his  will,  and  in  a  co- 
dicil alfo  gire  the  fame  A.  a  pecuniary  legacy,  the  legatee  is 
CBDtled  to  both  fums,  except  a  contrary  intention  can  be  col* 
IcAed  from  the  will.  Bat  if  the  fame  corfuj  or  fpeci£c  body  be 
tarice  given  to  the  fame  perfon,  the  legacy  fhall  not  be  doubled. 
Ridges  v.  Merri/on,  1  Bro.  389.  Hoolej  v.  Hatton,  ib.  390,  with 
the  authorities  there  cited.  Neither  fhall  it  be  doubled  if  the 
fiuse  fum  be  twice  given  to  the  fame  perfon  in  the  fame  'writ* 
iagt  but  one  legacy  only  (hall  be  demanded  except  the  con- 
trary  appear  to  have  been  the  teflator's  intention.  D  0/  Si, 
JUhamU  V.  Mifs  BemuUrk^  2  Atk.  (j^^d. 

that 
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that  the  legacies  (hall  be  paid  until  the  debts  of  the  teftaW 
be  firft  fatisficd.    Smn.  19.     2  Sac,  jthr.  435. 

For  if  the  executor  do  detain  the  legacj,  or  do  flad 
the  performance  of  the  teftator't  will^  ihe  legatary  rndT 
fue  the  executor  in  the  ecclefiaftical  court,  for  the  bmt 
legacy  fo  detained  or  not  fatisfied.     Stusti^  j  8. 

For  where  a  devife  is  made  of  goods,  if  the  executor 
will  not  deliver  them  to  the  devifee,  he  hath  no  remedy 
by  the  common  law.     Terms  o/thi  £•  Uevife. 

For  an  a£tion  on  the  cafe  lieih  not  againft  Mjk  esecoftir 
for  a  legacy  1  unlefs  he  promil'e  to  pay  it  upon  good  coo- 
fideration  s  for  legacies  are  only  to  be  recovered  in  tb^ 
fpiritual  court,  or  in  the  couru  of  equity,  i  Sid,  4& 
Fin.  Anions,  U.  c.  7.  (AJ 

And 


{b)  Thf!  jurifdiclion  of  the  court  of  chancery  10  faiti  lor  1^ 
gacies  it  but  of  modern  date  compared  with  chat  of  the  ecde- 
tiallical  courts,  being  faid  to  have  commenced  in  the  tiinc  0^ 
lord  C  Nottingham  ;  but  wnen  aided  by  2,dijc&vtry  and ivnatf, 
it  it  more  effeclii  e,  and  therefore  more  generally  reforted  to. 
The  ccurt  .ilfn  conndtfrs  the  exfcutor  as  a  trafiee  for  the  le« 
gatee»  and  will  compel  him  (if  he  appears  10  have  waAedtke 
eflate  of  to  be  in  intolvcnt  circumftances)  to  give  fecurityibr 
the  legacy  if  payable  at  a  future  day,  or  to  bring  the  mxmy  WA 
court.     1  Cha,  Ca.  \z\,    3  Bro.  ^65.     Infra,  ^.  And  as  it  is  a 
rule  that  he  who  leeks  muit  do  equity,  if  a  hufband  and  wife 
fue  for  the  pcrlonal  legacy  left  to  the  wife,  the  court  wi!l  oot 
compel  the  payment  ot  it  li^l  a  proper  fettlement  be  made  oa 
her.     Brown  v.  EI  font  ^  P-  JVms,  202.     The  court  will  aHb 
fee  money  put  out  tor  children ;  which  excellent  provifions  couMI 
be  but  imperfe^Uy  obtained  in  the  ecclenaftieal  court,  and  with 
ftill  greater  diiHculty  in  an  ai^ion  for  a  legacy  at  common  lav» 
in  which  the  legatee  if  he  recovered  at  all  mail  recover  with- 
out any  terms.     Thr/e  reafons  induced  the  court  of  K.  B.  in  t 
late  cafe,  to  decide  that  an  action  for  a  legacy  does  not  lie  at 
common  law.    Decks  et  Ux.  v.  Strutt,  5  T.  Rep.  690.     fiutfock 
adion  will  lie  if  the  executor  having  alTets  in  his  hand  afTentto 
the  legacy,  for  the  moral  obligation  which  he  it  under  to  piy 
the  legacy  provided  he  has  alTets,  is  a  fuffictent  confideraM 
for   his    undertaking   to   pay  it.     Atkyns  et  Vx.  v.  Hill  uA 
Ha'wkes    eP   Ux,   v.  Satutdcrst   Co^jjp,   284—294.    Pearjou  V. 
Henry,  5  T.  Rep.  6.     Such  promife  mud,  however,  be  in  writ- 
ing, by  29  C.  2.  c,  3.^  §  4.     But  in  Camhden  v.  Turner,  C.  B. 
licungs  alter  Trin,  5  G.  i.  King,  C.  J.  held,  that  an  adioafor 
money  had  and  received  lay  againft  an  executor  for  a  lejracf 
which  he  had  owned  lay  ready  for  the  plaintiff  twhenc-vtr  bt  temi 
€a!l  fcr   :t;  cited  by  Bidtcr,  J.  in  Hawkes  v.  Samndirs,  di 
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out  a  fuit  to  the  laft,  before  they  make  fuch  payments  ;  but 
if  an  adion  is  taken  out  againft  them,  it  is  the  fame.  But 
if  an  executor  makes  a  voluntary  payment  of  a  debt  by 
fimple  contraft,  where  there  are  not  aflets  to  fatisfy  the 
bond  debts,  it  is  othcrwife,  though  he  hath  no  notice; 
for  thrre  are  many  cafes,  where  a  man's  voluntary  afi 
fhall  prejudice  him,  where  the  necefTity  of  law  would  not. 
Upon  the  whole,  judgment  was  given  for  the  defendant. 
J  Barnard.  1&61 

If  the  judgment  is  fafl'^fied  and  is  only  kept  on  foot  to 
wrong  other  creditors,  or  if  there  be  any  drfcafancc  of  the 
judgment  yet  in  force  ;  then  the  judgment  will  no*  avail 
to  keep  ojfF  nther  creditors  from  their  debts.  Siuin.  at 
456.     2  Bac.  Ahr.  433, 

And  of  two  jadgments,  he  who  firft  fucs  execution 
muft  be  preferred;  but  before,  i:  is  at  the  cledlion  of  the 
executor  to  pay  which  he  will  Rrft  :  On<y  a  judgment 
in  a  foreign  country,  as  France,  is  to  be  e  niiuL-rcd  but  as 
a  (imple  contract.  Treat,  of  Eq.  B,  ^.  /*/.  2.  c.  2- /I  2. 
Swin.  a.  436. 

And  it  is  not  necefTary,  that  the  judgment  he  limited 
to  the  courts  at  Wefiminfter ;  but  if  it  be  obtained  in 
any  court  of  record,  uhich  hath  power  to  hold  plea  bj 
charter  or  prefcription  of  debt  above  40  s.  it  is  fufficient* 
For  tho'  upon  fuch  a  judgment  execution  cannot  there  be 
had,  but  of  fuch  goods  as  arc  wiihin  the  jurifdi£lion  of 
that  court;  yet  if  the  record  be  removed  into  chancery  bj 
a  certiorari,  and  there  by  mittiirus  into  one  of  the  bencbes^ 
then  execution  may  be  had  upon  any  goods  In  any  county 
oi  England.     Swin.  a  456. 

But  a  judgment  not  doggtiedy  as  by  the  4  &  5  W.  c.  20* 

foall  not  ajjeci  any  lands  as  to  pur  chafers  or  mtrtgagm  % 

sr  have  any  preference  againjl  heirs^  execuU?  i^  cr  admini/lrm* 

tcrsy  in  the  adminijliation  of  the  ejlates   of  their  amtfUrif 

tcfiators^  or  intefhitcs. 

Which  act,  m  order  to  render  more  eafy  the  finding  of 
fuch  judgment  entered,  dirtcls  in  what  manner  alphabet!^ 
cal  lilts  (hail  be  made  of  judgments  by  confeifion,  nwfkm 
informatus^  or  nihil  dicity  in  any  of  the  courts  of  record  al 
Weitminfler ;  to  which  any  pcrfon  may  refort,  on  paying 
4d.  and  no  more  (//)• 

19.  la 


(«)  A  debt  on  judgment  not  docketed  according  to  the  direc- 
tions ol  tuis  act,  id  put  by  ic  on  a  level  with  fimpie  contraft 

debts. 
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and  appointed  to  fpecial  ufes  in  way  of  equity,  and  not  it 
a  legacy,  and  therefore  not  to  be  fued  for  in  the  ecdcfi* 
aflical  court,  but  in  a  court  of  equity :  and  ih^  cede* 
iiaftical  court  cannot  hold  plea  of  a  legacy  in  equity,  but 
where  it  is  a  legacy  in  law  indeed.  Cro>  Car.  395»  396. 
Swin.  a.  19. 

So  if  a  man  devife  lands  to  be  fold  for  the  payment  of 
debts,  and  difpofe  of  iht  furplus  to  feveral  perfons ;  tiiit 
cannot  be  fued  for  in  an  ecclefiaftical  court,  but  only  10  a 
court  of  equity ;  becaufe  that  is  not  a  legacy  merely  af 
goods  and  chaiteis,  but  it  arifeth  originally  out  of  lands 
and  tenements ;  and  they  have  a  teftamentary  jurifdidioif 
touching  chapels  only.     Str.  672. 

So  where  the  teftator  devifed  a  legacy  to  one,  Co  bepaid 
out  of  the  profits  of  bis  lands,  and  he  devifeth  chofe  voy 
lands  to  his  executor  for  a  term  of  years,  and  died;  id- 
judged,  that  this  was  a  temporal  matter,  and  not  cdb* 
mentary,  btcaufe  the  legacy  was  to  arife  out  of  the  pio* 
fits  of  the  lands.     Swin,  20. 

But  whore  the  tefiator  devifed  liofes  to  his  eldieft  Sm 
and  that  out  of  the  fame  he  fhouid  raife  fuch  a  iiim  01 
money  for  portions  for  his  daughters,  who  libelled  ja  the 
fpi ritual  court  for  cbeir  portions ;  it  was  adjudged,  that  chii 
fhouid  not  be  accounted  as  a  rent  ifiuing  out  of  the  hadij 
but  as  a  teftamentary  legacy,  and  to  be  recovered  in  ihit 
court.     I  Bui/i.  153. 

AL  2  Ah.  Ewtr  and  Joms.  It  was  held  by  Holt  chief 
juftice  clearly,  that  a  devifee  may  maintain  an  a&ioa  al 
common  law,  againft  a  tertenant  for  a  legacy  deirifed  oiit  of 
land  ;  for  where  a  ftatute,  as  the  ftatute  of  wills,  givci  a 
right ;  the  party  by  confequence  (hall  have  an  aSion  at 
law  to  recover  that  right.     2  Soli,  41 5. 

But  the  ufual  remedy  in  I'uch  like  cafes,  is  in  cqoiCyi 
3  SaU.  223. 

it  is  faid,  that  where  the  ecclefiafticar  court  and'  a  cooit 
of  equity  have  a  concurrent  jurifdidion,  whichever  it 
firft  poiTcfled  of  the  caufe  has  aright  to  proceed  :  ani  die 
fame  of  all  other  courts.     But  where  the  huAand  hadi 

■ 

fued  in  the  fpiritual  court  for  a  legacy  given  to  the  wifei 
the  court  of  chancery  hath  granted  an  injundioa  to  ftiy 
proceedings;  becsufe  the  fpiritual  court  cannot  obligl 
him  to  make  an  adequate  fettlement  on  her.    PrtimCbih 

546.  - 

So  where  a  perfonal  legacy  was  given  to  an  infiuit;  rt 
was  held,  that  the  fame  is  more  properly  GOgnisahle  k 
chancery  than  in  the  ecclefiaftical  court i  and  if  the  atfl" 

7  ler 
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ter  had  proceeded  to  fentence  in  the  ecclefiaftical  courts 
]pec  it  was  proper  to  come  into  chancery  for  the  executor^ 
indemnity;  for  in  the  chancery  legatees* are  to  give  fe- 
curity  for  the  money,  but  not  in  the  fpiritual  court ;  and 
clie  chancjtry  will  fee  the  money  put  out  for  the  children* 

I  Firn.  tbm 

So  wheie  there  is  a  trull,  or  any  thing  in  nature  of  a 
truft,  notwitbftanding  the  ecclefiaftical  court  hath  an  ori- 
ginal jurifdi&ion  in  legacies,  yet  the  chancery  will  srant 
an  injundion  to  ftay  the  proceedings  in  the  ecclefiaftical 
coart ;  trufts  being  properly  cognizable  only  in  equity • 

1  AA.  49<* 

So  where  a  will  is  fupprefled  or  deftroyed,  the  fuit  for  a 
perlbnal  legacy  may  be  in  equity  in  the  firft  inftance, 
without  reforting  to  the  fpiritual  court;  otherwife  it 
would  put  the  plaintiff  upon  great  difficulties  ;  for  in  the 
^ritual  court,  the  plaintiflF  muft  prove  it  a  will  in  writ* 
iog^  and  muft  likewife  prove  the  contents  in  the  voy 
voids,  and  muft  alfo  prove  the  whole  will,  though  the  re* 
naiiider  of  it  doth  not  at  all  belong  to,  or  regard  his  Ie» 
gacjr }  which  the  temporal  courts  do  not  put  a  peribn  up« 
oa  doing.  Much  more,  when  the  legacy  is  charged  both 
001  of  perfonal  and  real  eftate ;  for  as  to  the  real  eftatCt 
Ihiic  it  no  occafioa  to  refort  to  the  ecclefiaftical  court  at 
die     3  Jii.  3<i. 

Legacies  may  be  recovered  in  the  fpiritual  court  againft 
m  udmimifiratir  witb  tbi  willarmtMidjOi  againft  an  €X€tui§r 
tfUiwumtunng*     i  Roll's  Abr.  9x9. 

Where  the  executor,  being  fued  in  the  fpiritual  court 
fsr  a  legacy,  pleads  the  legatee's  releafe,  and  that  court 
tries  the  validity  of  that  releafe,  the  common  law  will  not 
prohibit  them,  provided  they  try  it  by  the  rules  of  the  com* 
monlaw;  becaufe  they  have  jurifdidion  of  the  legacy^ 
which  is  the  original  caufe.     2  RoWs  Abr.  307. 

But  where  pUm  adminiftravit  was  pleaded  in  the  fpiri* 
tufl  court,  and  proved  by  one  witnefs,  which  they  would 
■or  allow  ;  a  prohibition  was  granted.     Het.  87* 

.So  where  an  executor,  being  fued  for  a  legacy  in  the 
Uritual  court,  pleaded  the  plaintiPs  releafe,  which  was 
wallowed  there,  becaufe  the  witnefles  were  dead,  and 
Aat  court  refufed  to  allow  circumfiantial  proofs  of  the 
ideafe  ;  a  prohibition  was  granted.     2  RJPm  Abr.  302. 

4.  An  executor  may  in  fome  cafes  be  compelled  to  give  Ueantf  to  bt 
facvritf  CO  pay  a  legacy ;  as  where  1000  h  was  devifed  to  s^vca,  whcncht 
•  peffim  to  be  paid  at  the  age  of  twenty-one  years  ;  and  ^^jf^**^^ 
upon  a  bill  exhibited  againft  the  executor,  fuggefting  a 

Vol.  IV.  B  b  devaftavi^ 


Ulfaou 


(f)  But  per  lord  Thur/ov;,  C.  in  Gram  r.  Pigtett  I  ^^ 
103.9  the  Utter  c?.(qs  have  been,  that  the  'uod  ihoold  be  1^ 
propriated,  and  whether  a  Icrgacy  be  payable  at  a  Jizcd  or  a 
contififseni  future  davi  the  effed  is  the  fame  ;  and  his  lordOup 
approved  of  the  d9crcs  of  the  mailer  of  the  roI!i»  ordenDg  che 
legacy  to  be  laid  out  in  the  purchafe  of  Bank  3  per  ccbu  C0i« 
foiidated  £nnni:ies  in  the  nam:  of  the  accountant  gCKnL 
upcn  the  truAs,  and  fubjcift  to  the  conctngencies  of  tbe  ttlUtar'i 
m11].  See  alfo  Bilhvgs  v.  SMndom,  1  Bro.  39*^.  KarwloM  r.  AwS- 
gen,  IS.  j^^<)  ec  fupra  Fcrm  and M  anner,  3^.  jr. ;  and^hisitctc 
more  neceii'a-y,  as  in  cafe  of  the  executor's  bankruptcy  biicad- 
£ca'r  is  a  ba-,  and  the  reiiduary  legattes  are  not  iuible»^«^ 
V.  Haie,  2  Bro.  ^05. 

dear, 
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devaftavit,  and  praying  that  he  might  give  fecuritj  to  ftf 
the  legacy  when  due,  it  was  decreed  accordingly.  1  Gk. 
Ca.  121. 

The  teftator  devifed  800 1.  to  an  infant,  to  be  paid  by 
his  executor  when  the  faid  infant  fliould  attaia  to  the  age 
of  twenty*one  year«.  The  infant  by  his  gM|dun  exhi- 
bited a  biJI,  chat  the  executor  might  give  feontj  for  the 
payment  of  the  money.  And  To  jt  was  decreed.  Sm. 
*  a.  40*     law9fEKm  187. 

The  tefiacor  bequeathed  his  perfonal  eftate  to  hia  wife 
for  nfe,  and  what  (he  fliould  leave  at  her  death  10  he 
equally  diftributed  between  bis  own  kindred  and  hers;  if 
the  eftate' be  fo  fmall,  that  (he  cannot  live  upon  it  iridh 
out  fpending  the  ftock,  it  fcems  (be  (b^H  not  be  obligd 
to  give  fecurity  ;  other  wife  (he  (hall.     Prtt.  Cia.  71. 

//.  1 1  Ja.  Pr9wg*$  cafe.  If  a  perfon  poftflhl  of  a 
leafe  for  years,  devife  that  his  executor  out  of  the  prafis 
thereof  (hall  pay  to  every  one  of  his  daughters  aol.  at  their 
full  age ;  the  executor  m;«y  be  fued  in  the  fpiritual  coait^ 
to  put  in  furety  to  pay  the  legacies,  and  no  prohibitioa 
iball  be  granted  ;  for  this  is  to  ifliie  out  of  a  chaild. 
2  J^^irs  Mr.  285. 

But  in  the  cafe  oi  Pabmr  and  Mafin^  AL  17  37.  Wbeie 
5001*.  was  given  to  the  grand-daughter,  to  be  paid  atxi  or 
marriage  \  and  if  (he  died  before  either  of  thofe  cootia* 
gencics  happened,  then  to  go  over  to  another :  It  was 
faid  by  lord  Hardwicke,  as  the  legacy  was  devifed  over, 
nothing  veftcd  in  the  grand-daughter  till  one  of  the  con- 
tingencies (hould  happen  \  and  Lherefore  (he  was  not  en- 
titled to  have  the  legacy  fecured.  i  JtL  505.  (i } 
Pi>neottoan  5.  Mr.  IVentmrtb  fays,  In  cafe  an  infant  be  of  the 
age  of  difcretton,  to  wit,  fourteen  years,  he  holdeth  it 
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ctoir,  that  the  payment  of  a  legacy  to  him  made  will 
ftind  good,  whether  he  who  makes  fuch  payment  ha?e 
mtkf  acquittance  ornot ;  for  if  he  have  proof  of  the  pay* 
oicnt,  he  is  well  enough  acquitted  from  any  fecond  pay« 
nent.    lyent.  219. 

And  be  thinks  on  demand  and  acquittance  tendered, 
he  ought  to  pay  it  to  an  infant  of  tender  years  (in  pre* 
fence  of  his  guardian) ;    payment  according  to  the  tefta*     < 
tor's  appointment  being  the  matter  which  acquitteth  the 
payer.     //<rff/  220,  22  f. 

And  Mr.  CUrii  fays.  If  a  legacy  be  left  to  an  infiint 
■nder  feven  years  of  age, 'the  father  (or  next  of  kin) 
flull  appty  to  the  judge  before  whom  he  intends  to  fue 
ibr  the  legacy,  and  allege  that  fuch  a  perfon  deceafed 
made  his  will,  and  appointed  fuch  a  one  executor,  and  in 
the  faid  will  bequeathed  unto  his  fon  being  an  infant 
(odder  feven  years  of  age)  fuch  a  legacy;  and  that  by 
Itofon  of  fuch  age,  the  faid  infant  hath  not  a  perfon  able 
and  fit  to  fue  for  the  fame  ;  and  (hall  implore  the  office  of 
the  judge  in  that  behalf,  and  rrqueft  that  curators  be  af« 
iigned  to  the  infant,  to  fue  for  and  recover  the  faid  legacy 
from  the  executor:  Whereupon  the  judge  ufually  affign- 
eth  fuch  father  or  next  of  kin  to  be  curators  in  that  be- 
half.    I  Ought.  357. 

But  if  the  minor  is  above  feven  years  of  age,  the  judge 
doth  not,  ex  officio,  conftitute  a  curator,  but  the  minor  is 
to  choofe  one,  either  perlbnally,  or  by  commiffion  (as  in 
cafe  where  he  lives  at  a  great  diftance,  or  otherwife},  or 
fometimes  by  fpecial  proxy  under  his  hand  and  feal,  re* 
quefting  that  fuch  curator  may  be  affigned  by  the  judge  as 
aforefaid.     Id.  358,  359,  360. 

And  if  the  executor,  on  fuit  of  the  minor  by  fuch  cu- 
rator as  aforefaid,  pay  to  the  curator  the  legacy  dae  to 
the  minor,  he  is  difcharged  from  any  further  payment 
thereof  to  the  minor  when  he  comes  of  age  ;  although  the 
curator  never  pay  it  to  the  minor,  or  iball  become  infol- 
vent :  And  the  reafon  is,  becaufe  he  pays  it  by  the  de« 
cree  of  the  judge.  And  therefore  it  is  advifable  for  the 
executor,  not  to  pay  the  legacy  until  fuit  hath  been  com- 
menced againft  him  by  the  curator,  and  he  the  faid  ex- 
ecutor hath  been  cited :  and  then  let  him  offer  to  pay  the 
legacy  judicially^  that  is,  according  to  the  forms  of  the 
court ;  and  the  fame  being  entered  in  the  ads  of  the  judge^ 
the  executor  is  difcharged.     Id.  36a,  3. 

And  in  this  cafe  the  judge  is  not  wont,  nor  is  obliged9 
to  deliver  the  legacy  to  the  curator  tor  the  ufe  of  tne 

B  b  2  minor^ 
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minor*  until  he  htth  given  civticNi  for  the  indeamityet 
the  judge  and  of  the  executor  in  this  behtif,  and  far  Ai 
payment  thereof  to  the  minor  when  he  fliall  come  of  ifCb 

Af.  363. 

And  in  the  court  of  chancery,  in  the  cafe  of  JBalEdi  and 
Atttn^  T.  28  a  2.  An  infant  exhibited  a  bill  by  hb 
guardian*  for  a  legacy  of  100 1,  devifed  to  Urn.  The  d^ 
fendant  by  his  anfwer  confefled  the  legacy,  and  that  hi 
was  always  ready  to  pay  it*  To  as  he  might  be  lawMy 
difcharged,  which  the  plaintiff  by  reafon  of  his  intact 
could  not  do  :  and  therefore  infiflcd  that  it  might  be  pA 
without  iniereft.  Which'  was  decreed  accordingly,  and 
the  defendant  to  be  indemnified.     Cta.  C&,  FinA.  ib^ 

And  in  the  cafe  of  Dyh  and  Dyh^  H.  25  Obtu  % 
Where  legacies  were  deviled  to  infants  payable  at  a  cer- 
tain time,  which  expired  during  their  infancy,  and  the 
executor  refufed  to  pay  the  fame,  becaufe  the  leg^teB 
could  not  give  any  difchargcs  by  reafon  of  their  inbneyi 
it  was  decreed,  that  the  matter  fliould  put  out  the 
at  intereft  in  the  name  of  the  guardian,  or  of  fuch 
perfon  as  he  fhould  think  fit,  and  that  the  defendant 
fliould  be  indemnified  againfl  the  infants.  Cha.  C^*  Fimk 

95- 

In  the  cafe  of  Holloway  and  Ccllins^  H.  a6  &  27  C.  t. 

A  legacy  of  125].  was  given  to  the  plaintiff,  bcUigbot 
ten  years  old,  and  at  that  age  was  paid  to  the  plaintiffs 
fiftbtTj  who  died  infolvent.  This  was  held'  by  the  kid 
keeper  to  be  good  payment :  but  the  attorney  general 
urged  very  much  the  ill  confequenoe  of  this ;  for  the  law 
muft  be  the  fame  if  it  were  1000 1,  and  extends  toodKl 
cafes  of  like  nature,  not  to  legacies  only  ;  and  faid,  that 
the  executor  ought  to  have  fued  in  this  court  to  have  paid 
it*  And  the  lord  keeper  faid,  it  may  be  fo  where  the  le- 
gacy will  bear  the  charge  of  fuit,  but  not  othervrife. 
Mut  the  executor  having  taken  a  bond  to  fave  him  ham- 
lefs,  it  was  decreed  that  he  ihould  pay  it  over  again,  far 
he  had  paid  it  at  his  own  peril,     i  Cba.  Ca.  245. 

But  in  the  cafe  of  StrUkUmd  ^nd  Hudfin^  E.  ^  Ab, 
lord  chancellor  Cowper  faid,  that  the  maimer  of  the  rolls, 
who  had  longer  experience  than  himfelf,  would  never 
allow  a  child's  legacy  to  be  paid  to  the  father  or  modier 
upon  any  fecurity  whatever,  by  reafon  of  the  ftrife  it  nught 
occafion  in  a  famtly.     3  Cha.  Ce.  i68. 

And  in  the  cafe  of  ^er;)r/<|r  and  ToUf§rry^  M.  1715;  a 
legacy  of  1  co  I.  was  deviled  to  an  infant  of  about  ten  years 
of  age  1)  the  execHtor  paid  this  legacy  to  the  father,  wA 

took 
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ttok  bis  receiprfor  it.  When  the  infant  came  of  agf« 
hit  fatbtr  told  hfm  he  had  received  the  legacy,  but  could 
not  pay  k  him  immediately,  and  faid  he  would  not  have 
him  trouble  the  executor,  for  he  would  give  it  him. 
The  fotl  refted  fatisfied  with  this  for  about  fourteen  or  fif- 
teen years ;  and  his  father  and  he  having  carried  on  a 
joint  trade  together,  became  bankrupts.  This  legacy  of 
lOb  I*  being  amoneft  othjcr  things  affigned  by  the  commif* 
fionefS  for  the  benefit  of  the  creditors,  the  aflignee  brought 
a  bill  againft  the  executor  for  an  account  and  payment 
of  this-  legacy.  The  defendant  infifted  on  the  extreme 
bardfliip  of  his  cafe,  if  he  fhould  be  obliged  to  pay  the 
legacy  over  again  ;  that  he  had  juftly  paid  it  to  the  father^ 
whitft  be  was  in  good  circumftances ;  and  that  if  appli* 
cation  had  been  made  fooner,  he  might  have  had  hil  re« 
OMdy  over  againft  the  father  ^  that  the  father  was  by  na- 
ture guardian  to  hi&  child  ;  and  that  formerly  payment  to 
Um  was  allowed  to  be  good.  The  lord  chancellor  faiJ^ 
ihit  if  the  father  had  not  made  the  fon  fuch  promife  of 
leconpence,  and  the  fon  had  acquiefced  all  that  time, 
Um  cafe  might  have  been  more  doubtful ;  but  this  pro* 
taife  of  the  father  drew  him  to  forbear  applying  to  the 
eiecutor  fooner ;  and  fince  the  father  had  not  and  could 
Bot  now  malce  good  his  promife,  being  a  bankrupt,  the 
leafon  of  the  fon's  forbearance  was  at  an  end ;  he  thought 
the  rule  of  this  court  in  not  fuffering  parents  to  receive! 
Aeir  children's  legacies  was  founded  on  very  good  reafon  ; 
lod  therefore  left  hereafter  this  cafe  (hould  be  cited  as  a 
■precedent,  when  the  circumftances  attending  it  might  be 
isrgot,'  and  to  difcountenance  and  deter  others  from  pay- 
lag  fuch  legacies  to  the  parents  (tho*  he  did  not  deny  the 
ksrdfliip  of  that  particular  cafe)  he  decreed  for  the  plain- 
tiflF  againft  the  executor.       i  Abr.  Caf,  Eq.  300.     3  Bac* 

mbT%  4*4* 

Nov.  II,  1740  ;  Phillips  znA  Paget.  Mrs.  Paget  by 
ber  will  gives  &  legacy  of  100 1.  to  each  of  the  three  chiU 
dren  of  Mr.  Philips^  and  makes  the  defendant  her  exe- 
cutor, leaving  him  the  bulk  of  her  eftate,  provided  Yn 
Sys  the  three  legacies  of  100  K  within  a  year  after  her 
iatb,  purfuant  to  her  will.  The  defendant,  within  tbe 
time,  pays  to  the  children's  own  hands  their  legacies. 
The  eldeft  of  them  was  16  years  old  at  the  time,  the 
■est  14,  and  the  youngeft  q  only.  And  in  his  anfwer 
te  denies  that  he  knows  this  money  ever  came  to  tbe 
fMMr*a  bands.  But  the  children  have  now  brought  thdr 
^  tpiaA  the  defendant,  to  be  paid  their  feveral  le* 
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gicies,  fuggeding  that  their  father  had   embesilcd    tht 
money  paid  by  the  defendant  during  their  infancyi  ind 
is  infolvent;  and  that  ^his  was  a  fraudulent  payment  to 
the  father,   and   therefore  it  muft  be  paid   oVer  again. 
Lord  Hardwicke  afked  the  counfel  for  the  defendant,  if 
they  knew  any   inftance  where  an  executor   paying  fo 
large  a  fum  as  lOo).  into  the  hands  of  minors,  had  been 
allowed  fuch  payments:  Indeed,  in  cafes  where  the  le- 
gacies have  been  very  fmall,  the  payment  has  been  al- 
lowed by  the  court.     But  in  this  cafe,  notWithftandiog 
the  fum  is  above  icx}l.  yet  as  the  payment  by  the  cxe^ 
ci^tor  to  the  children  themftlves  is  fo  fully  proved*  and 
not  at  all  controverted  by  the  plaintiffs,  and  their  lofing 
the  benefit  of  it  is  owing  to  the  negligence  and  infol- 
vency  of  the  father,  I  will  not  ftrain  the  rules  of  this 
court  to  make  an  executor  pay  it  over  ag;ain ;  efpecialiy 
as  be  made  this  payment  to   fave  a  forfeiture,  it  being 
an  exprefs  condition  of  his  own  taking  under  the  wil^ 
that  he  fhould  difcharge  their  legacies  within  a  year  aftec 
Mrs.  Pagii*s  death.     But  the  next  day  the  lord  chan- 
cellor faid,  that  upon  looking  into  the   cafes,  he  ftwad 
this  a  very   doubtful   point ;   and   unlefs   the   defendant 
will  agree  to  give  the  plaintiffs  fomething,  he  wouU  not 
determine  it,  without  taking  lime  to  confider  it.    The 
defendant,  upon  this  recommendation  of  the  court,  agieed 
to  pay  in  501.  to  be  divided  between  the  three  plaimifis; 
and  each  fide  were  to  abide  by  their  cofis ;  and  it  WM 
made  part  of  the  decree  that  the  50!.  was  paid  by  con- 
fent  of  all   parties.      And  his  lordlhip  dire^ed  each  .of 
the  plaintilTs,  upon  receiving  their  refpeAive  (hares,  to 
releafe  the  legacies  under  the  will.     The  cafe  of  D§^ 
and  Toilferry^  he  faid,  muil  have  had  fome  other  circuni* 
ftances  ;  for  the  rule  is  laid  down  too  ftridly,  that, in 
all  cafes    where  executors    pay   infants   legacies  to  their 
fathers,  in  order  to  deter  executors  from  fuch  paymeotli 
it  ihall  be  paid  over  again.       Lord  Cowper  confirmed  the 
decree  of  the  mafter  of  the  rolls  in  that  cafe;    but  he 
feemeth  to  have  had  a  remorfe  of  judgment  at  the  tine} 
for  in  the  rcgiffer's  office  it  appears,  his  lord(hip  ordeied 
the  depolit   to  be  divided  between  the  parties.      2  JUt* 
80. 

And  in  the  cafe  of  Rotheram  and  Fan/haw^  Mar.  251 
1748  ;  lord  Hardwicke  faid,  arguendo^  that  where  a  foit 
is  inftituted  in  the  fpiritual  court,  fur  an  infant's  Icgac}^ 
by  a  father,  to  have  it  paid  into  his  hands ;  the  cotft 
will  grant  an  injunAion :  becaufe  it  will  not  allow  the 
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Jfifaht's  money'  to  come  into  the  father's  hands*     3  Atk* 
629. 

6.  By  the  civil  law,  a  tedator  cannot  enjoin  his  exe-  In  whir  cafe  ■ 
cutor  to  pay  intereft  for  the  non-payment  of  a  legacy.  b'**7nwft 
And  though  intereft  or  ufury  be  only  forbidden  by  the  civil  and  from  what 
law  beyond  fuch  a  funt,  yet  it  being  entirely. prohibice^j  <'"^^ 
by  the  canon  law,  pit  follows  afortitri  that  h^  cannot  do  * 
U  by  that  law,     jlyL  Par.  342. 

And  by  the  laws  of  this  realm,  the  receiving  cf.intereft 
for  money  was  for  a  long  rime  prohibited  :.  but  afterwardfs 
from  the  unreafonablenefs  of  the  thing  itfelf,  and'  the  in- 
convenience thereof  to  fociety,  thefe  reftriAign^  v^piih^ 
by  degrees,,  and  it  became  lawful  to  receive  intereft  withid 
certain  bounds  prefcribed  by  the  legiflature;  and  at  in 
other  matters,  fo  alfo  in  the  caftr  df  legacies,  iht  courti' 
both  cccleftaftical  and  temporal  have  allowed  t^iteceft  to 
be-paid  for  legacies  withheld  in  certain   inftanccs...    Anc^ 

Srnerally,  it  is  faid,  if  a  legacy  be  bequeathed  to  bp  paid 
vers,  years  after  the  teftator's  di^ath,  this  difference  is.  to 
be;  ohTerved  ;  .if  the  day  were  given  in  favour  of  the  Icr 
gatee  being  an  infant,  who  could. not  fafely  receive  jt 
ao^fooner,  then  he  fhall  have  the  profit;  but  if  the  re« 
(pite  was  in  favour  of  the  executor,,  then  the  legatee  (ball 
have  the  bare  legacy  without  intereft.     fFent,  35;^.. 

M^  l?^?*  Bilfin  and  Sanders,  •  A  legacy  wasgivfn  to 
ao  infant,  the  teftator  having  a. great  deal  of  mpo/ey  in 
bebk  flock.  The  executor  was  refiduary  legfitfe.  ^  A 
UU  was  brought  in  the  exchequer  for  the  legacy.  -And 
the  queftion  was.  Whether  it  (hould  bear  intereft,  and 
firom  what  time  ?  Chief  baron  Pengelly  and  baron  Hale  ; 
It  is  a  certain  rule,  that  where  a  fund  is  certain,  as  where 
iharged  on  land,  it  ftiall  bear  intereft,  becaufe  it  plainly 
ippears  the  rents  are  received  :  So  the  fund  on  which  it  it 
dbarged  produces  a  profit  here,  it  is  equally  certain,  and 
therefore  ibould  bear  intereft,  and  ftiould  be  from  the 
[eftator's  death.  But  this  was  oppofed  by  Carter  and  Co* 
njns,  barons,  that  it  ihould  only  bear  intereft  from  a 
fcur  after  the  teftator's  death  ;  for  as  legacies  are  to  be  paid 
ifter  debts,  the  executor  has  that  time  to  inquire,  till 
vhich  time  they  are  not  payable,  fo  not  to  bear  intereft  : 
vhich  was  agreed.  A  difference  was  offered  to  be  made^ 
hmt  a»^there  was  a  legacy  to  an  infant,  it  could  not  be 
•Mjr  paid,  and  therefore  could  not  bear  intereft.  To 
ibich  it  wasanfwered  by  the  chief  baron,  that  it  might  be 
afely  paid  into  the  hands  of  an  infant,  having  proper  evi* 
knee  of  the  payment,  as  in  fVentworibU  Ewvtnry   313, 
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And  by  Carter ;  it  may  be  piid  into  the  bamb  of.  Ae 
guardian,  having  evidence  ;  but  if  he  takes  fecurity  twm 
the  guardian  which  fliould  prove  defeAivct  there,  at  he 
doth  not  rely  on  the  fecuriry  the  law  gives,  he  nuft  deii 
pend  on  that  taken  at  his  peril.  SiUff  Cafu  in  Ckammj^  7a« 
Bunh.  240* 

June  22f  1743-  Butlir  and  Frtgmau.   The  grmndlather 
of  the  plaintiflF,  by  will,  after  direding  his  debts  and  le« 

gcies  to  be  paid,  gives  all  the  reft  and  refidiie  of  his  per- 
lal  eftate  to  his  grandfon  the  plaintiff  at  his  age  of  ai| 
and  if  he  die  before  that  age,  then  to  the  defendant 
Freeman,  whom  he  makes  his  executor.  The  plaintiff 
brought  his  bill  for  the  intercft  of  the  refidue,  to  be  paid 
to  him  during  his  infancy.  The  defendant  Freeman  by 
bis  anfwer  infiftcd,  that  the  plaintiff  is  not  entitled  to  11^ 
vnlefs  he  attains  his  age  of  21  :  but  that  it  ought  to 
accumulate:  and  if  the  plaintiff  dies  before  ai,  that  i| 
will  equally  belong  to  the  defendant  with  the  refidaei 
The  father  of  the  plaintiff  infiAed,  that  the  refidue  miii 
be  con6ned  to  what  the  teftator  left  at  the  time  of  Ub 
death,  and  that  the  interefl  made  after  his  death  ought  Ml 
be  confidered  as  an  undifpofed  part,  and  go  to  him  as  neat 
of  kin  to  the  teftator,  according  to  the  ftatute  of  UtotU 
bution:  or  if  the  court  fhould  be  againfl  him  in  ihs 
point,  that  then  he  is  entitled  to  receive  it  for  the  mria-  . 
tenance  of  the  plaintiff.  By  the  lord  chancellor  IIar4» 
wicke :  I  am  of  opinion,  that  the  plaintiff  is  not  entiiM 
to  the  intereft  that  arifes  from  this  refidue ;  and  tbo'  A0 
words  reft  find  rifidui  muft  be  confined  to  what  ihall  ba 
found  at  the  death  of  the  teftator,  after  his  debts,  funeni 
expences,  and  legacies  are  paid,  yet  that  the  imereA 
ought  to  accumulate  till  the  plaintiff  arrives  at  bia  ago 
of  2 1,  and  as  often  as  it  amounts  to  a  comf^ent  in 
to  be  placed  out  by  a  truftee  appointed  by  the  mafttr.  .1 
am  not  quite  fo  clear  how  the  intereft  would  go,  if  Iha 
accident  (hould  happen  of  the  plaintiff's  dying  bcfoit  4ly 
whether  to  the  reprefentative  of  the  plaintiff,  or  to  the  da-: 
fendant  Freeman  :  but  that  is  notncceffary  to  be  inquMcd 
into  at  this  time.  As  to  the  father's  claim,  I  aoa  of  opi* 
nion  he  has  no  right  to  the  intereft,  becaufe  the  teftatar 
has  given  all  the  reft  and  refidui  of  his  perfonal  eftate,  ^ 
that  he  cannot  be  laid  to  have  left  any  part  undifpofed,  and 
eonfequcntly  can  have  no  title  to  it  as  next  of  kin  under 
the  ftatute  of  diilribution.  For  as  the  devife  of  die  vi^ 
Adue  is  contingent,  it  not  vefting  till  the  grandlbn'a  age 
of  %i%  the  intereft  is  fo  likewtfe,  and  muft  rmmmlafg  hi 
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the  mam  time :  nor  can  the  father  by  the  rules  of  thit 
Coort  entitle  himfclf  to  it  as  maintenance  for  the  infant^ 
kecnufe  it  is  given  by  a  grandfather  to  a  grandfon  apon  a 
contingency  of  attaining  his  age  of  21 ;  and  as  nothing 
ft  faid  how  the  produce  of  it  Siall  be  applied,  he  is  not 
CttCitled  as  a  grandfon  to  be  maintained  out  of  the  pro* 
duce.  The  law  of  nature  obliges  only  fathers  to  main- 
tain their  children }  and  unlcfs  the  child,  from  the  mean 
circumftances  of  the  parent,  is  in  danger  of  perifbing  for 
vrantf  the  court  will  not  dire£t  the  incereft  that  (hall  be 
■nde  of  a  contingent  legacy  Co  be  applied  for  that  pur* 
fotc  z  So  that  unlefs  the  parent  is  totally  incapable,  or 
nnder  particular  circumftances,  as  having  a  numerous  fa* 
ailjr  oif  children,  and  is  bordering  upon  heceffity,  Ui€ 
law  of  the  land  and  of  nature  make  it  incumbrnt  on  thn 
parent  co  maintain  his  ^hild.  In  the  cafe  of  Acbirief  and 
Vmrmm^  1  P.  t^  ill.  783,  where  the  teftator  Mr.  Verooo 
had  left  6000I.  to  the  plaintiff  his  niece,  to  be  paid  to  her 
at  her  age  of  21,  and*  (he  infiftedthat  the  intereft  of  this 
money  ought  to  be  allowed  for  her  maintenance }  lord 
Macclesfield  was  of  opinion,  that  the  interdt  in  that 
CBttfe  ought  to  follow  the  principal,  for  it  was  a  vefted  le- 
gKy^and  payable  at  ai.  But  there  it  was  a  fum  of 
money  feparated  and  detached  from  the  reft  of  the  eftate, 
and  a  Tcfted  Iqgacy;  here  it  is  a  contingent  one,  aou  not 
a  fpect&c  fum,  but  of  the  refidue  of  his  perfonal  eftate^ 
which  makes  a  difference  between  the  cafes  ;  and  the  fa* 
Cher  likewife  in  the  prefent  cafe  pofiefled  of  a  good  eftate, 
and  in  confiderable  circumftances.  Tlierefbre  his  lord^ 
fllip  decreed  the  intereft  which  has  arifen  upon  the  re* 
fidne  of  the  teftator's  perfonal  eflate  fince.his  death,  or 
which  may  arife,  to  be  paid  into  the  hands  of  a  tmftee,  to 
be  laid  out  in  real  or  government  fecunties  as  often  as  it 
fliall  amount  to  a  competent  fum.     3  Jtih   {8. 

July  2>  1744  }  Hiatb  and  Pgrry.  The  teftator  by  hia 
will  gave  loool.  a- piece  to  hve  brothers  and  fifters^ 
(bvc  who  were  no  relations  to  him^)  to  be  paid  to  thena 
M  tlieir  refpeAive  ages  of  21,  in  cafe  they  (hould  refpec- 
fMiy  attain  that  age,  and  not  otherwife  )  and  U  any  of 
liiem  fliould  happen  to  die  before  they  attain  their  reipec- 
livn  ages  of  ai,  that  then  and  in  fuch  cafie  the  ieaacy  or 
legacies  of  loool.  fo  given  to  them  refpedively  (hall  be 
vmd.  The  legatees  brought  a  bill  for  intereft  on  tneir  le- 
gades*  By  lord  Hardwicke:  Cafes  of  this  kind,  how 
fir  a  kgatce,  who  is  not  entitled  to  the  pay  men  a  of  the 
l^facj  immoliatelyy  (hall  have  intereft  in  the  mean  time, 
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depend  spbn  puticalar  circimftancietw    Sone 
tionlhip,  Ibme -upon  the  neceffiiiet  of  Icgatccs^raad 
of  them  upon  the  particular  penning  of  wills  j  sod 
i^  hardly  one  cafe  which  can  be  cited  that  iit  a 
for  another.     Some  things  arc  ceruin  in  thefe  cnfce  ^  ^ 
if  a  leg*cy  i*  given  generally  at  man iage,  or  at  ai«  tkm 
Che  vefting  and  time  of  paynieat.are  the  fame,  and  Ad 
not  veft  till  marriage  or  ai.     To  go  one  ftep  fiinheri 
where  a  legacy  it  adiially  vefted^  es  if  given  to  an  ii 
payable  at.21,  yet  it  Ihall  not  carry  intereft,  iiolefi 
thing  is  faid  in  the  will  that  fliews  the  teflaior^s  i 
to  give  intereft  in  the  mean  time;  '■  But  all  thefe  cafes^aiv 
fubjeA  to  this  exception,  if  it  is  in  the  cafe  .of  a  child ;  tm 
then  let  a  teftator  give  it  how  he  wiU.i  either  at  21,  or  tf 
marriage^or  payable  at  21,  or  payable  at  marriage,  ui 
the  child  has  no  other  provifion,  the  court  will  give  ims- 
left  by  way  of  maintenance,  for  they  will  not  prefuaae  tk 
Cither  fo  unnatural  as  to  leave  a  child  deftitute.     Bat  ii 
the  prefcnt  cafe,  the  legatees  are  mere  ftrangers  to  the 
teftator ;  and  nothing  (hall  be  taken  out  of  the  eftaie  Im 
their  benefit  during  their  non*age.     3  j/tL  ioi«    . 

Suppofing  intereft  to  be  due,  another  queftion  -ari&if 
From  what  timi  the  intereft  (hall  accrue.  CoMonviiig 
which,  in  the  cafe  of  JoHiffi  and  CnWf  £.  IJOU  ^ 
determined  as  follows  :  viz.  If  a  legacy  be  d< 
rally,  and  no  time  afcertained  for  the  payment,  and  the 
legatee  be  an  infant;  he  fliall  be  paid  intereft  from  the 
expiration  of  the  fir  ft  year  after  the  teftator's  death;  hat 
k  feems  a  year  thall  be  allowed  for  fo  long  the  ftacuw  af 
diftribution  allows  before  the  diftribution  be  compellable^ 
and  fo  long  the  executor  fliall  have,  that  it  nuy  ap« 
pear  whether  there  be  any  debts  :  But,  if  the  legatee  be 
of  full  age,  he  Oiall  only  have  intereft  from  the  time  of 
his  demand  after  the  >ear;  for  no  time  of  payment  be- 
ing fet,  it  is  not  payable  but  upon  demand,  and  he  flull 
not  have  intereft  but  from  the  time  of  his  demand:  othet^ 
wife  it  is  in  cafe  of  an  infant,  becaufe  no  laches  are  ia^ 
pated  to  him.  But  where  a  certain  legacy  is  left  payable  | 
at  a  day  certain  ;  it  muft  be  paid  with  intereft  from  AU  \ 
day.     2  SalJk.  415.     Prec.  Cka.  161. 

And  in  the  cafe  of  Maxwell  and  Wiettenball^  T*  1723 1 
the  following  points  were  refolved,  i.  If  one  gives  a  le» 
gacy  charged  upon  land,  which  yields  rents  and.  profitSp 
and  there  is  no  time  of  payment  mentioned  in  the  will  | 
the  legacy  fliall  carry  intereft  from  the  teftator'a  dttthf 
becaufe  the  land  yields  profit  from  that  time,     a*  But 
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Fm  legacy  be  given  out  of  a  peVronal  eftate,  and  no  time 
if  ptyment  mentioned  in  the  will ;  this  legacy  (hall  carry 
nfereft  only  from  the  end  of  the  year  after  the  death  oif 
he  teftator.  S^'lf  &  legacy  be  given,  charged  upon  a 
kj  reverfion  : '  here  it  (ball  carry  intereft  only  from  a  year 
lAer  the  death  of  the  teftator,  a  year  being  a  convenient 
ime  for  fale.  4.  If  a  legacy  be  given  out  of  a  perfonal 
efttte,  confifting  of  mortgages  carrying  intcrcft,  or  of 
locks  yielding  profits  half  yearly;  it  feems  in  this  cafe 
ibe  legacy  (hall  carry  intereft  from  the  death  of  the  tefta* 
tor.     5^  if  a  legacy  be  brought  into  court,  and  the  le* 

Elee  hath  notice  of  it,  fo  that  it  is  his  fault  not  to  pray  to 
ve  the  money,  or  that  the  money  (hould  be  put  out; 
the  legatee  in  fuch  cafe  (hall  lofe  the  intereft  from  the 
tine  the  money  was  brought  into  court:  but  if  tha 
Boney  was  put  out,  ^  the  legatee  (hall  have  the  intereft 
which  the  money  put  out  by  the  court  did  yield.  2  P* 
WitL  a6.  (k) 

As  to  the  quantum  of  intereft,  the  determination!  have 
been  various :  in  the  cafe  of  GuilUm  and  Holland^  OQu 
14,  1741  ;  Lord  Hardwicke  faid,  where  a  portioa  It 
charged  upon  land,  and  the  will  doth  not  mention  intereft, 
thecour^  will  not  give  any  more  than  4  pit  cent,  tho'  the 
Iqpd  intereft  is  5  per  cent,  and  this  rule  hath  alfo  been  ex- 
taded  to  the  cafes  of  legacies  and  portions  charged  upon 
p9(bnal  eftate.     2  Jti.  343. 

In  the  cafe  of  Incledon  and  Northcote^  Mar.  2,  1746; 
Lord  Hardwicke  faid  at  iirft,  as  no  more  had  been  al- 
lo«ved  for  many  years  than  i^per  cent,  intereft  to  children 
Cor  maintenance,  he  did  not  care  to  break  through  the  > 

r^loi  But  afterwards,  in  confideration  of  the  intereft  of 
Money  being  altered   lately,   mortgages   being  then  at 


(i)  Where  a  parent  gives  a  legacy  to  a  child  anprovided  fbr« 
lie  ^ild  (hall  have  intereft  from  the  day  of  the  parent's  death. 
-At  Sir  L.  Kenyon,  M.  R.  in  Carey  v,  JJkew,  2  £ro,  59.  And 
hGnn  v.  Pigot,  1  Bro.  103*  a  legacy  being  given  to. a  female 
iifiMtp  tobe  paid  at  2l«  or  roarriagep  with  intereft  at  4^  r#«i. 

et  if  (he  died  before,  to  fink  into  the  refidue) ;  Lord  Thur* 
,  C.  ordered  the  money  to  be  paid  into  the  Bank,  in  order 
Ipibcnre  the  legacy,  and  if  greater  intereft  was  made,  that  it 
■Olid  be  for  the  bene6t  of  the  child.  But  an  executor  cannot 
appiopriate  a  legacy  in  this  manner  without  the  direction  of  the 
ttiart,  for  if  the  ftock  fall  in  valne,  his  efiate  maft  make  good 
Ao  dUerence.     Cowfer  v.  Domglas,  l  Brw.  231. 

four 
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four  and  a  half,  and  feveral  at  five  fir  mi/,  be  onhnd  iba 
children  fliould  have  four  and  a  half  ptr  am.  imttdL 
3  Atk.  438» 

In  Bryant  and  Sptke^  Dec.  6f  1748  s  Lord  Hardvicb 
faid,  The  general  rule  it,  that  legacies  out  of  real  ttel 
carry  one  per  anU  lower  than  legal  intereft  ;  but  if  eat 
of  perfonal  eftate,  becaufe  of  the  higher  intereft  cfmanf 
than  land^.it  fliall  carrv  the  legal  intereft,  unlets  pani- 
cular  circumftances  induce  the  court  to  vary  cheieiiPQak 
And  thiSt  he  faid*  was  in  conformity  to  the  ecdcfiaftiai 
court,  which  gives  legal  incereft  upon  legacies  out  of  jKih 
fonai  eftate.     iVt%  171. 

In  Beekf9rd  and  Tohin^  Nov.  4,  174^  s  It  was  ttl 
by  the  lord  chancellor  Hardwiclce,  that  in  geonrai  As 
court  exercifes  as  large  a  difcretion  as  to  the  rate  of  iMS* 
reft  upon  legacies,  where  intereft  is  not  pirfiirdlsrty 
given,  as  in  any  cafe;  and  that  ,\t  is  difficult  to  radnos 
it  to  a  certain  rule.  ~  The  moft  general  rule  hafh  hM% 
between  intereft  of  legacies  charged  on  land»  and  on  per- 
fonal eftate  ;  and  where  liothing  more,  the  court  bas  bii^ 
that  land  never  produces  prdfit  equal  to  the  MMCicftof 
money,  and  will  follow  the  courfc  of  things,  and  gift  M« 
tereft,  where  charged  on  land,  one  ptr  cent*  lower  thaa 
the  legal  intereft.  So  it  was  when  the  legal  intflfcft  WM 
at  fix  ;  but  in  general,  where  a  legacy  is  out  of  perfiMsl 
eftate,  the  court  gives  five  \  and  unlcfs  that  is'  caken  tk  to 
a  fort  of  rule,  there  will  be  no  diftinAion  betweeo  Aest-^ 
Neverthelefs,  in  the  prefent  cafe  the  fund  out  of  whtc^  Al 
intereft  was  to  arife  yielding  no  more  than  four,  she 
allowed  but  four  per  cent,     i  Vex*,  ^8« 

j|£  1733-  Ferrers  ^Tid  Ferrers*  ThecounteA 
of  Ferrers  was  by  fettlement  and  will  of  her  lato  hyAwri 
earl  Robert,  entitled  to  a  Jointure  eftate  of  icooK  a  ycsTi 
but  was  kept  out  of  poffefllon  by  earl  Wafhidgioil^  rii 
fon  of  earl  Robert  by  a  former  venter ;  and  now  mfiM* 
upon  the  arrears,  and  intereft,  from  the  time  of  her  to(t 
band's  death;  comparing  it  to  the  cafe  of  arreart  of  A 
annuity,  or  rent  charge,  which  are  decreed  to  bo  pril 
with  intereft.  By  Talbot  lord  chancellor :  The  acM* 
of  an  annuity  or  rent  charge  are  never  decreed  to  bi  piM 
with  intereft,  but  where  the  fum  is  certain  and  fijted)  wA 
alfo  where  there  is  either  a  claufe  of  entry,  or  nodUtt 
poense,  or  fome  penalty  upon  the  grantor  which  he  mI 
undergo,  if  the  grantee  fued  at  law :  and  which  woiH 
oblige  him  to  come  into  this  court  for  relief,  which,  tks 
court  will  not  grant  but  upon  equal  terms,  and  thofecsB 
be  no  other  but  decreeing  the  grantor  to  pay  the  arrears, 

with 
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became  due ;  then  the  lands  were  aliened  bjr  fine  and  pro* 
clamations,  and  five  years  pafled.  The  devifee  fued  for 
the  whole.  But  it  was  decreed,  that  what  became  due 
after  the  fine,  was  barred  by  the  fine ;  but  not  the  5oh 
due  before  :  For  a  truft  is  barred  by  fi[ie.  if-  30  &  31 
C  2.  Wakelin  and  Wamtr^  2  Cha.  Ca.  247. 

Legacy  given  out  of  a  term  for  years  \  if  the  term  de- 
termines, the  legacy  is  extin£t,  Cha.  Ca.  Finch^  464. 

A  legacy  of  a  Uafe  of  tithes  is  txiin^uifhed  by  a  renewal 
of  the  leafe  \  but  a  republication  of  the  will  after  the  re- 
newal reflores  the  legacy*     2  Vixey^  418.  (/) 

A  legacy  was  devifed  out  of  debts  due  in  feveral  coan* 
ties,  and  they  were  all  called  in  before  ihe  teflator*s  death} 
yet  the  kgacy  remained  good.  And  a  difference  was  takto 
between  a  pecuniary  and  a  fpecific  legac\  :  for  in  the  firft 
cafe  the  Irgacy  will  reir.ain,  though  the  drbt  upon  which 
it  is  chaiged  be  paid  in  :  but  the  fpecific  legacy  may  be 
lofl  by  being  altered.  So  where  the  legacy  was  greater 
than  the  debt  out  of  which  it  was  Jiie&cd  to  be  paid  did 
amount  unto ;  yet  fkich  fum  being  cxprefsiy  devifed,  and 
there  being  afTets,  it  was  decreed  to  be  paid.  Ck^^Cs* 
Finch,  152.     Raym,  335. 

T.  1728,  Ford  sktid  Fleming.  One  by  will  deviied  thus: 
I  give  to  my  grand -daughter  Mary  Ford  (the  plaintilF} 
the  fum  of  40].,  being  part  of  a  debt  due  and  owing  ID 
me  for  rent  from  G.  M.  fhe  allowing  what  charges  fliaB 
be  expended  in  getting  the  fame;  alfo,  I  giv«  unto  my 
two  grandfons  the  relt  and  rcfidue  of  what 'is  owing  cone 
from  the  faid  G.  M.  which  is  about  40I.  more,  to  be 
equally  divided  between  them,  they  allowing  charges  af 
afjrefaid.  Afterwards,  the  teftator  received  the  wholt 
-debt  owing  for  rent  from  G.  M.  For  the  plaintiff  it  was 
infilled,  that  there  was  a  difference  between  a  fpecific  aad 
a  pecuniary  legacy ;  that  though  the  difpofing  of  a  Ijpc* 
cific  might  be  an  ademption  of  it,  yet  this  being  a  pt> 
cunijry  legacy,  the  paying  the  money  to  the  l^aior 
would  be  a  lofs  of  it.  On  the  other  fide  it  wai  inmb^ 
that  there  is  a  difference  between  a  voluntary  and  a  com- 
pulfory  payment ;  that  though  the  firft  was  no  adenoptipBi 
yet  the  fecond  was,  and  that  the  teftator  compelled  Q.  ML 
to  pay  in  the  money.  But  the  lord  chancellor  was  of  opi- 
nion, that  there  was  no  foundation  for  the  dificrttioe 
taken  in  the  books  between  a  voluntary  and  ccnnpiiUbij 


(#)  Videjkpra%  Ofivkat  things ^  i8. 

payment : 


382  SS{iUfi^«     Payment  of  legacies  • 

reft,  if  the  eftate  would  bear  it;  for  every  one  aiQft.lifp- 
pofe  it  to  have  been  the  intention  of  the  father,  tha^t  his 
children  (hould  not  waiit  bread  during  their  infancy :  Thit 
for  this  reafon  it  had  been  held,  that  though  a  legacy  otr 
devifed  over  in  cafe  of  the  legatee's  dying  before  twentj* 
one,  yet  the  infant  legatee  ought  to  have  intereft  allfmcd 
him  during  his  infancy,  in  order  for  his  maintenance  | 
with  this  diflTerence  only,  that  where  the  eftate  has  ap» 
peared  to  be  fmall,  the  court,  in  whofe  difcretion  it  alw^l 
lies  to  determine  the  quantum  of  intereft,  has  ordered  the 
lower  intereft :  And  it  feemeth,  that  if  one,  not  a  paienli 
gives  a  legacy  to  an  infant,  payable  at  twenty  one,  with* 
out  any  devife  over,  and  the  infant  has  nothing  elfett 
fubfift  on ;  the  court  will  order  part  of  this  legacy,  h 
order  co  provide  bread  for  the  infant,  to  be  paid  preCmidf, 
allowing  intereft  for  the  fame  to  the  perfon  paying  it, 
of  the  remaining  principal ;  though  this  is  done  nxf 
fparingly.     2  P.  fFilL  21. 

M.  1684.  Barlow  and  Grant.  Upon  a  bill  for  lOoL 
legacy  given  to  a  child,  the  defendant  infified  upon  !■ 
allowance  of  16 1.  a  year,  for  keeping  the  legatee  aticlioaL 
It  was  obje£ted,  that  only  the  bare  intereft  of  the  mooej 
ought  to  have  been  expended  in  his  education,  uA  not 
to  have  funk  the  principal,  as  in  this  cafe  iheddeadnC 
had  done.  But  the  lord  keeper  thought  it  fit  «nd  R^Im- 
able  to  be  allowed ;  and  faid,  the  money  laid  out  ia  the 
child's  education  was  moft  advantageous  and  bencfaad 
for  the  infant,  and  therefore  he  fliould  make  no  fcmpbof 
breaking  into  the  principal,  where  fo  fmall  a  fum  was  dc^ 
vifed,  that  the  intereft  thereof  would  notfufEce  togivctk 
legatee  a  competent  maintenance  and  educatien;  butia 
cafe  of  a  legacy  of  icoo  K,  or  the  like,  there  it  might  be 
reafonable  to  reftrain  the  maintenance  to  the  intereft  sf 
the  money,     i  Vgrn.  255, 

But  if  the  legacy  is  devifed  over,  it  feemeth  to  k 
otherwife;  and  that  the  court  in  fuch  cafe  will  Bit  dk 
minifti  the  principal  but  only  allow  the  intereft  thcmf 
to  the  firft  legatee,  until  the  time  that  the.  legacy  fld 
become  payable.  i  Cba,  Ca,  Leech  and  Leicb^  IL  |6 
^  27  C,  2*  Prec.  Cha.  195.  Brewin  and  Bnvua^  A 
1702. 

Alfo  a  legacy  in  the  hands  of  the  father  given  lohil 
children  by  a  1  elation  or  other,  fliall  not  be  dimiaifliel 
by  the  father;  l)ecaufehe  is  obliged  to  maintain  his  Ofi 
children :  As  in  the  cafe  of  Darlej  and  DarUy^  Dectf|t 
1 746.     A  bill  was  brought  by  the  plaintiff  for  two  kp- 

del 
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eiet  of  50  ].  each,  left  to  himftlf  and  his  After  -under  Che 
irill  of  their  grandfather, and  for  theintereft  that  has  been 
made  thereof.  The  fitter's  legacy  he  ciaiins  by  aiEgament 
from  her.  The  defeRdant,  being  executor  to  the  father, 
infift&^bc  is  not  obliged  to  account  to  the  plaintiff  for 
principal  or  intereft,  one  hundred  and  five  pounds  being 
expended  for  putting  hioi  out  apprentice,  and  much  more 
than  ^fty  pounds  in  the  maintenance  and  clotfsing  of 
the  fitter.  By  the  lord  chancellor  Hardwicke :  Where 
l^acies  are  given  to  a  child  by  a  relation,  a  father  can- 
not make  ufe  of  fuch  legacy  in  maintenance  of  the  child, 
but  mutt  provide  for  him  out  of  his  own  pocket;  nor 
can  he  fet  him  out  in  the  world,  or  put  him  out  an  ap- 
prentice, or  clerk,  with  the  money  arifmg  from  the 
kgacy  s  and  if  he  does,  he  fhail  not  be  allowed  it*  And 
he  ordered  interett  to  be  computed  on  the  legacies  given' 
ID  the  plaintiff  and  his  fitter,  from  the  time  they  refpec* 
tively  atuined  their  ages  of  ai,  at  5  per  ant.  and  that 
what  (ball  be  found  due  for  principal  and  interett  of  thefe 
legacies  be  paid  by  the  defendant  to  the  plaintiff,  he  hav- 
ing  admitted  aflets  of  the  father  for  that  purpofe.     3  jtti* 

399- 

8*  Nov.  4.  1684.  Pa/nur  2Lnd  Trtutr.     Morley  devifed  p,-,„„|,,4 

idoL  to  his  daughter  Lliz.  Palmer,  a  feme  covert^  and  fcmtcomt. 

(lies.     The  executor  pays  it  to  Elizabeth,  who  fpends  it 

in  her  own  maintenance.     Her  hufl>and  fues  for  it ;  and 

the  queftion  was,  whether  this  was  a  good  payment  to 

Ae  wife,  it  being  in  proof  that  at  the  time  of  making 

the  will.  Palmer  and  his  wife  lived  apart,  and  the  huf- 

bnnd  did  not  allow  her  maintenance,  and  fo  it  is  a  ftrong 

pRfomption  that  the  devifor  intended  this  for  her  feparate 

irfb.     By  the  lord  keeper :  If  it  had  been  fo  given  in  ex- 

fvefil  terms,  the  payment  to  her  had  been  good  ;  but  as 

il  it,  the  hufl)and  mutt  have  it  decreed  :  he  faid,  thiit  in 

cafe  where  a  tenant  paid  his  rent  to  his  landlady^  not 

hnowing  that  flie  was  married,  yet  the  hufb  md  made  bim 

paj  it  over  again,  and  no  help  for  it.     Moreover  the^will 

appointing  the  legacy  to  be  paid  within  fix  months  after 

die  teftator's  deceafe  ;  the  lord   kjeper  decreed  the  biif- 

band  interett  from  that  time,  but  if  no  time  limited,  no 

intncft.     1  Firn.  261.  (/) 

^■^^~  ■     ■  ■  ■   I     ■  ■     ■    ■        

{I)  Bnt  if  the  hufband  foe  for  a  perfonal  legacy  pven  to  the 
irifep  the  court  w'*l  not  compel  the  payment  of  it  t:]l  a  proper 
ietdeneDt  be  made  on  her.  Brofwn  v.  Elton,  3  P.  if'7/u»  203. 
cked^fij^A  3.  in  not. 

7  9*  In 
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Sflcmi/toit-*       9.  In  the  cafe  of  Gravi  and  Banfin^  M.  21  C&r*    It 
^*^  it  faid  generally,  that  an  executor  ii  riot  bouiHi  to  ^kj  a 

legacy,  without  fecuricy  to  refund,  in  cafe  chcfe  be  a 
defed  of  aflets.     i  Cha.  Caf.  149. 

And  in  the  cafe  of  Noel  and  RoUnfon^  M.  itf St,  it  il 
faid,  that  if  they  give  fentence  in  the  ecciefiaftical  cowC 
fur  the  payment  of  a  legacy,  a  prohibition  will  licy  mi- 
lefs  they  talce  fecurity  to  refund  in  cafe  of  infufficieney  of 
goods  to  difcharge  debts,  and  the  like;  for  a  diminutiw 
of  legacies  is  to  be  made^r^  rata^  if  the  teftator's  ellalo 
will  not  extend  to  pay  them  all.  2  Ventr.  358.  3  BiU 
Jhr*  483.     AyL  Par.  343. 

And  Mr.  Oughton  fays.  If  the  teftator  hath  given  bail 
with  any  perfon,  for  the  payment  of  a  debt  after  ccr* 
tain  years  to  come,  or  for  the  performance  of  any  coi^ 
nants  or  contra£is  at  a  future  day  ;  although  the  execonr 
in  this  cafe  hath  goods  in  his  hands  fufScient  to  pay  the 
legacies,  yet  if  the  faid  fum  for  which  the  teftator  ma 
bound  is  not  paid,  or  the  faid  covenants  be  not  M- 
filled,  in  fuch  cafe,  the  executor  for  his  indemnity  n^- 
offer  judicially  the  legacy  upon  this  condition^  that  tbt 
legatary  firft  give  proper  fecurity  to  Iceep  him  indemnificii 
with  refped  to  the  debts  and  covenants  aforefaid^  tt 
leaft  proportionably,  regard  being  had  to  the  other  kga» 
cies*  Which  if  the  legatary  (hall  refufc,  the  exaMor. 
may  leave  the  fame  with  the  regifter  upon  the  condilioafe 
1  Oif^A/.  369,  370. 

The  form  of  which  fecurity  to  be  given  as  afiBie&iii  . 
may  be  this : 

^^  Know  all  men  by  thefe  prefents,  &c.''  (u  itt  At 
common  form  of  bonds)  : 

««  Whereas  £.  F.  late  of  ^  deceafed,  did  on  the— -dif 
<c  Qf  —  July  make  and  execute  his  laft  will  and  teftimetflr 
^  and  did  therein,  amongft  other  legacies,  give  and  be* 
*^  queatb  unto  the  above  bounden  A.  B.  the  fum  of  —aid. 
*<  therein  and  thereof  did  name  and  appoint  the  «baim» 
^  named  C.  D.  executor,  who  hath  proved  the  faaae  ii 
*<  the  confiftory  court  of  —  and  taken  upon  himself  Al; 
«^  execution  thereof:  And  whereas  the  faid  C.  D.lMJI 
*^  at  the  requeft  of  the  faid  A.  B.  a&ially  paid  10  Wt 
<^  the  faid  A.  B.  the  whole  legacy  of  —  altho'  there Biqf 
*^  be  caufe  to  apprehend  a  deficiency  of  afleta  for  pif* 
**  ment  of  the  other  legacies  :  The  condition  of  tliiBOW 
**  gation  is  fuch,  that  if  fuch  deficiency  (hall  aftoaj^^ 
*^  and  boni  fide  happen,  the  faid  A.  B,  his  cjiecatwa  < 
**  adminiitrators,  (hall  within  —  days  next  after 
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in  chat  behalf  to  him  made,   refund  and  pay  back  unto 
him  the  faid  C.  D.  his  executor  or  executors,  adminU 
ftrator  or  admininrators,  his  or  their  rateable  part  or 
(hare  of  fuch  deficiency.  Then  this  obligation  to  be 
'  void,  other  wife  of  force." 
And  in  a  court  of  equity,  common  juftice  will  compel 
legatee  to  refund,  although  no  fecurity  hath  been  givea 
nir  that  purpofe.     i  Fern.  93, 94.  1 

And  by  the  lord  chancellor  Hardwicke,  legatees  are 
M  obliged  to  give  fecurity  to  refund  upon  a  deficiency  of 
dfets.     I  Jti,  491.     I  fvz.  342.' 

And  the  rule  is,  where  an  executor  pays  a  legacy,  the 
gumption  is,  that  he  hath  fufficient  to  pay  all  legacies^ 
lod  the  court  will  oblige  him,  if  folvent,  to  pay  the 
irft,  and  not  permit  him  to  bring  a  bill  to  compel  the  le- 

re,  whom  he  voluntarily  paid,  to  refund  ;  although,  if 
executor  prove  infolvent,  fo  that  there  is  no  other 
#iy,  the  court  will  admit  a  bill  by  the  other  legatees  to 
(ooipel  that  legatee  to  refund.     2  Fi%*  194. 

10.  The  ancient  law  was,  that  if  a  man  bequeath  20  L  if  aflfctifill 
|6;oiie,   arid  izoL  to  another,  and  20 1.  to  a  third,  and  Aort,  in  wbn 
ndbes  his  executor  and  dies,  having  goods  but  to  ^he  JjIuaSMfc* 
vidue  of  10 1,  in  all ;  of  which  goods  the  executor  maketh 
ki inventory:  in  this  cafe  he  may  pay  which  of  the  three 
he  pleafeth  his  whole  legacy,  and  the  other  two  are  with- 
jpitt  remedy  :  01  he  may,  if  he  pleafe,  pay  every  one  of 
a  rateable  part :   and  in  cafe  the  executor  make  no 
itorj,  yet  he  is  chargeable  no  further  than  the  value 

die  goods  ;  and  fo  if  every  legatary  in  fuch  cafe  fliould 
iie^him,  they  muft  prove  fufHciency  of  goods,  or  othcr- 
vHetbey  fliall  get  nothing.     Curf  i86. 

tint  Mr.  Clark  fays  (agreeable  to  the  rule  in  the  courts 
ffccjaity)  If  afterpayment  of  the  debts  and  funeral  ex- 
fcacet  there  be  not  fufficient  for  all  the  legataries,  there 
soft  be  a  proportionable  diftribution  according  to  the 
^■antity  of  each  legacy,     i  Ought,  3  65. 

And  Dr.  Swinburne  fays.  If  the  executor  do  make  an  in- 
^luty  according  to  the  laws  and  ftatutes  of  this  realm  ; 
iilctt  he  need  not  pay  to  any  legatary  his  whole  legacy, 
i^lie  be  firft  named  in  the  will,  in  cafe  there  is  not  fuffi- 
jrieat  to  anfwer  unto  every  legatary  his  whole  legacy ;  but 
Ihj  retain  a  rateable  part  or  proportionable  deduction 
boB  every  legacy;  faving  in  certain  cafes:  whereof  one 
|^  .when  fome  fpecial  thing  is  bequeathed,  as  the  tefta- 
\i^B  fignet,  or  his  white  horfe ;  which  fpecial  legacy  (as 
Vp*.  IV.  C  c  fome 
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focne  do  deem)  is  to  be  fatisfied  and  paid  wholly  widw 
diminution,  in  refpefl  of  any  other  general  legacies,  1 
of  legacies  which  confift  in  quantity.  Another  cafe' 
WheA  the  father  doth  bequeath  fomething  to  his  daugbl 
for  her  dower,  or  towards  her  marriage.  Another 
when  the  teftator  doth  bequeath  any  thing  in  fatisfaftii 
or  recompence  for  fome  injury  by  him  done,  or  of  goo 
evil  gotten.  For  thofe  legacies  are  not  to  be  diminiih 
by  reafon  of  other  general  legacies,  or  legacies  confifiu 
in  quantity,  which  fliall  remain  wholly  unfatisfiedy  i 
ther  than  thofe  aforefaid  legacies  (hall  be  dimini(hed;  li 
eonfequentiy  in  thefe  cafes,  it  is  not  iii  the  power  it  t 
executor  to  gratify  any  other  legatary  at  his  eleSio 
SfUifi.  227,  228. 

And  he  fays  further,  that  if  the  executor  enter  tod 
teftator's  goods,  and  will  make  no  inventory  theie^ 
then  may  every  legatary  recover  his  whole  legacy  at  i 
bands;  for  in  this  cUfe  the  law  prefumetKythaC  there 
fUiHcicnt  goods  to  pay  all  the  legacies,  and  that  the  es 
cuter  doth  fecretiy  and  fraudulently  fubtrafi  the  IUm 
whei'eas  othcrwife  the  executor  is  prefumed  hot  tp  ^ 
any  more  goods  whicli  were  the  teftator's  than  are  A 
fcfibed  in  the  inventory,  the  fame  being  lawfiilly  mad 
SwiH.  228,  229. 

And  altho'  the  teftator  made  no  provifion  for  refundioj 
yet  the  common  judice  of  a  court  of  equity  will  couip 
a  legatee  to  refund  ;  ;ind  it  is  certain  that  a  creditor  flis 
compel  a  legatee,  and  t^iat  one  legatee  (hall  compel  anc 
ther  to  refund,  wh^re  there  is  a  d'efedl  oF  aflcts,  i  ftr 

94* 

And  even  if  one  of  the  legatees  get -a  decree  for  his  h 

gacy,  and  is  paid,  and  afterwards  a  deficiency  happens 

the  legatee  who  recovered  fhall  refund  notwithftaiidi.ni 

1  P.  miL  495. 

But  if  the  executor  had  at  firft  enough  to  pay  all  the  ic 
gacies  and  afterwards,  by  his  wafting  the  afleis,  occi 
(ions  a  deficiency ;  the  legatee  who  has  recovered  hisk 
gacy.  (liall  have  the  advantage  of  his  legal  diligena 
which  the  otht^r  legatees  negleded  by  not  bringing  tbci 
fuit  in  time.     Id. 

And  although  a  legatee  (hall  refund  againft  creditors,  i 
there  be  net  fufRcient  aiTets  to  pay  all  the  debts  2  m 
likewife  againft  legatees,  where  all  of  them  have  not  a 
equal  (hare,  in  regard  of  a(rets  falling  (hort  %  yet  it  htl 
been  faid,  that  an  executor  himfclf  ihall  never  bring 

7  Icgac 
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legacy  back  when  he  hath  once  aflented  to  it,  unlefs  he 
pifd  the  dehts  of  the  teflator  by  compullion.  M.  1682* 
Mm/ and  Robin/hn,     i  Fern.  90.     2  Ventr,  358. 

And  the  aiKhor  of  the  Law  of  Executors  faith  ;^^t  if  an 
BRCutor  voluntarily  pay  a  legacy,  and  afterwards  debts 
i^^ar,  he  cannot  compel  the  legatee  in  equity  to  refund. 
brtp  rf  hx.  1 86. 

But  more  particularly,  the  author  of  the  Law  ofTeJfa^ 
WMas  obferveth,  that  if  an  executor  applies  the  aflets  in 
(ktisfiidion  of  legacies,  and  afterwards  debts  appear  of 
fMAbibadno  notice  at  the  time  of  paying  th6  legacies, 
hcoiay  compel  the  legatees  to  refund,  i  ChaMCaf  136* 
Bo  be  may,  if  compelUd  by  a  decree  in  chancery  to  pay 
laa^acies  :  But  if  an  executor  voluntarily  pays  a  legacy^ 
!■■  afterwards  aflets  prove  deficient  to  pay  the  other  le- 
fcidel ;  neither  the  executor  nor  any  of  the  other  legatees 
Ibll  compel  fuc^  legatee  to  refund.     2  Virn.  205.    Len(9 

^T^fi.  260,  '/61. 

.  ;%iic  in  the  cafe  of  Noel  2nd  Rohinfon  before  mentioned^ 
||  was  laid  by  the  lord,  chant-eUor  (o  be  a  point  not  as  yet 
Ittermined,  wLetber  the  cxecutjr  hirafcif,  after  be  lyatl| 
vduntarily  aflented  to  a  legacy,  (hall  compel  the  lc-» 
to  refund.  1  Fern.  94.. 
Atad  in  the  cafe  of  Davis  and  Davis^  E,  4  G,  Oa  1 
by  an  executor  againft  a  legatee,  to  refund  a  legacy 
IQlMitarily  paid  him  by  the  executor,  the  aflets  falling 
flbrt  to  fatisfy  the  teflator's  debts  ;  it  was  decreed  by  Sir 
'J[oleph  Jekyl),  mafter  of  the  rolls,  that  the  defendant 
Id  refund  to  the  plaintifF;  and  that  an  executor  may 
bripg  a  bill  againft  a  legatee  to  refund  a  legacy  voluntas 
sily  paid  him,  as  well  as  a  creditor;  for  the  executor^ 
ft^pi^g  a  debt  of  the  teliator  out  of  his  own  pocket,  ftands 
m  fbe  place  of  the  creditor,  and  has  the  fame  equity 
Ijl^rilift  a  legatee  to  compel  him  to  refund.  Viner^  De« 
W,  Qid.  35. 

"  /So  where  ^ifpeci fie  \eg\cy  is  devifed,  the  legatee  muft  Specific  Itgte; 
miit  it  ti>;ire,  though  there  are  not  fufficient  aflets  to  pay  <>'^*^*^ 
JKe  left  of  the  legacies  (777) :  But  if  100 1.  is  devifed  to  one, 

and 


pi]  Tf  one  gives  a  fpecific  legacy  of  a  horfe,  diamond,  or 
I.  and  alfo  a  pecuniary  legacy,  and  there  are  not  aflecs  to 
bv  both,  the  fpecific  legatee  (hall  be  preferred,  and  have  his 
Mole  legacy  :  for  were  ths  executor  to  make  him  contribute 
DOwards  the  pecuniary  legacy,  this  would  be,  fro  tanto,  to  make 

C  c  2  fuch 
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and  feveral  money  legacies  to  others,  and  the  teftatar  di- 
rects that  the  legacy  of  lool.  iball  be  paid  in  th9firftfiMU\ 
yet  if  the  other  legacies  fall  fhort,  the  legatee  of  lOol. 
muft  make  a  proportionable  abatement  of  this  legacy. 
H.  168 1.  Brown  and  Alien.     I  Vern.  31. 

In  the  cafe  of  Blower  and  Momt^  July  io»  1751; 
Lands  were  devifed  to  truftecs  to  be  fold,  for  pymeot 
of  debts  and  legacies ;  the  teftator  afterwards  gives  to  his 
wife  a  general  legacy  of  50ol.>  to  be  paid  to  her  imme- 
diately after  his  deceafe,  out  of  the  firft  money  that  fliooU 
be  got   in  after  his  death.     It  was  infifted  this  500  L 


fuch  fpeclfic  legatee  buy  his  legacy*  a^ainft  the  manifeft  i 
of  the  tester,  Cliftim  v.  Burft  1  P.  Wms,  678.  But  if  te 
quellion  is  between  two  or  more  fpecific  devifeer.  they  fliil 
contribute  equally  on  a  de6ciency  of  aflets  :  Thus  one  Cn(cd  il 
fee  of  landy  and  pofTcfled  of  a  leafe  for  years,  deviffd  the  fee  10 
^.  and  the  leafe  to  B,^  and  died  indebted  by  bond  ;  on  adef* 
ciency  of  aflfets,  both  devifees  were  ordered  to  contiibotc  to  de 
payment  of  the  bond>  bat  the  fimple  contrad  debts  to  fiill  oa 
the  leafehold  eflate.  Long  v.  ^bort^  i.  P.  Wms.  403.  Bnthsd 
the  fee  been  mortgaged*  A.  would  have  taken  wammm* 
Infra*  Oneal  v.  Meade^  nnlefs  the  teftator  had  added  *'  after 
**  payment  of  all  debts/'  Carter  v.  Barnar^ftom,  iP.Wm* 
50c.   in  which  cafe  the  fpeci£c  devifees  of  land  incoBbcRd 


and  land  unincumbered  fhall  contribute  to  difcharge  the 
gage.  But  where  the  queftion  was  not  between  two  fpedEcdi- 
viiees,  but  a  fpf  cific  devifce  of  land  incumbered  by  mortgsgC» 
and  the  heir  taking  by  defcent,  lord  Hardwicke  C.  after  great 
confi deration,  decreed  that  the  land  devifed  fhoold  be  eiOM- 
rated  out  of  the  real  alTets  defcended.  Galton  v.  Haneock,  tdtk 
430.  If  lands  be  devifed  to  pay  debts*  a  legatee*  whether 
fpecific  or  pecuniary*  ihall  be  paid  out  of  the  lands,  ifthefimffe 
contrail  creditors  have  exhaufted  the  perfonalty.  Hmfmami^. 
Pope,  3  P.  Wms.  322.  In  order  to  give  effeA  to  thefe  niJcs  ftr 
the  payment  of  legacies,  the  court  either  makes  an  equitabksr- 
MtffhalUjis  rangcmcnt  of  the  afTets  in  the  nature  of  marfhalling  them ;  thtf 
"^<<**  19,  if  there  are  two  claimants^  one  of  whom  can  reforc  to  die  rol 

eftatc  and  the  other  cannot,  directs  the  firft  to  refort  to  thatfial 
on  which  the  fccond  has  no  lien  ;  or,  if  the  firft  receive  ftnste- 
tion  out  of  the  perfonalty,  allows  the  fecond  to  ftand  in  hispfatti 
pro  tanto,  againft  the  real  eftate.  But  the  court  doea  not  pnasii* 
ly  fubjedt  any  fund  to  a  claim  to  which  it  is  not  fubjeA  bv  dtf 
nature  of  the  claim.  Sec  the  cafes  cited  by  Mr,  Coxe,  nUl 
note  to  the  cafe  of  Clijion  v.  B.trt,  1  P.  //W.  679.  ;  and  Si  IS 
what  is  a  fufRclcnt  delcription  to  render  a  legacy  {pccifiCi  fes 
the  cafes  colleiled  by  Mr.  Forblanqdc  in  hi;  note  to  ?r«iif«  j^ffi 

^»  ■*  •  it*  If  t«  2*^*  '\  % 

lepcy 
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legacy  fliould  not  abate  in  proportion  with  others,  from 
the  ^particular  diredions  attending  it.  By  lord  Hard- 
wickc :  Cafes  of  this  kind,  of  a  claim  by  pecuniary  le- 
gatees of  a  priority  of  fatisfa£iion,  fo  as  not  to  abate  in 
pri^rtion  with  others,  feldom  come  before  the  court ; 
and  there  are  jfewer  in  which  the  court  has  given  way  to 
daims  of  that  kind  ;  there  muft  be  therefore  very  ilrone 
words  to  induce  the  court  to  give  way  to  it ;  for  in  moS  - 
cafeSy  the  court  has  difclaimed  the  laying  weight  on  par* 
ocular  words,  as  the  faying  imprimis^  or  in  tbt  firft  place^ 
oradireAion  for  the  time  of  payment;  becaufe  if  the 
Court  was  upon  fuch  grounds  to  give  a  preference  to  one 
fecaaiary  legatee,  there  would  be  no  end  of  it,  confider- 
ing  the  variety  of  expreflion,  and  the  incorre£lnefs  with 
which  wills  are  frequently  drawn.  And  I  am  of  opinion, 
that  the  dire£lion  to  be  paid  to  his  wife  immediately  after 
his  deceafe,  is  not  fulBcient  to  give  her  a  preference  ;•  for 
that  only  relates  to  the  time  of  payment :  He  dire£b^ 
fhat  whereas  the  general  rule  of  law  is,  that  legacies 
flioiild  not  be  paid  until  a  year,  this  (hall  be  paid  inoi- 
Bcdiately.  The  confequence  is,  that  if  it  is  not  thea 
^aidf  it  ihould  carry  intereft  immediately ;  which  is  al- 
irajs   confidered  as  a  compenfation  for  delay  of  pay- 

•  amitt  and  puts  her  in  :he  fame  condition  as  if  it  was  paid. 

.  &#%!•  420. 
.  In  the  cafe  of  Onealt  and  Meaie^  H.  1720.  A  man 
'mfed  €S  an  eftate  in  fee  which  he  had  mortgaged  for  • 
50b  l.t  and  tf^  poflefled  of  a  leafehold^  devifed  the  mort-* 
gig^  eftate  to  his  elded  fon  in  fee,  and  the  leafehold 
Wate  to  his  wife,  and  died,  leaving  debts  which  would 
csbauft  all  his  perfonal  eftate,  except  the  leafehold  given 
to  his  wife.  The  queftion  was,  whether  there  being  (as 
IIJB19I)  a  covenant  to  pay  the  mortgage  money,  the  leafe- 
told  premifes  devifed  to  his  wife  (hould  be  liable  to  dif- 
ji^arge  the  mortgage.     It  was  decreed,  by  the  mafter  of 

'ifhe  roils,  that  as  the  teftator  had  charged  his  real  eftate 
Ijy  this  mortgage,  and  alfo  fpecifically  bequeathed  the 
' '  old  to  his  wife,  the  heir  ftiall  not  difappoint  her 
S  by  laying  the  mortgage  debt  upon  it,  as  he  might 
ive  done  had  it  not  been  fpecifically  devifed  ;  and  though 
the  mortgaged  premifes  were  alfo  fpecifically  given  to  the 
lieiry  yet  he  muft  take  them  with  their  burden,  as  proba- 
lly  they  were  intended  ;  and  that  by  this  conftrudlion^ 
hach  dcvife  would  take  cfFed :  And  that  this  refolution 
fA  not  in  the  leaft  interfere  with  the  cafe  of  Clifton  and 

Ccj  Burt, 
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Burt^  M.  1720.  ( I  P.  TP'ilh  67B.  itfup.  in  not.)hzc2XX^t  \\i 
that  cafe  there  was  no  mortgage,     i  P.  fVilL  6Q3. 

And  as  there  is  a  benefit  to  a  fpccific  legatee  that  he 
{hall  not  contribute,  fo  iheie  is  a  hazard  the  other  way; 
for  inftance,  if  fuch  fpecific  legacy,  being  a  leafc,  be 
cvi<£lcd,  or  being  goods  l.e  loft  or  burnt,  or  beii>g  a  debt 
be  led  by  the  infolvency  of  the  debtor,  in  all  the fe  cafes 
the  fprciF.c  legatee  (hall  l.ave  no  contribution  from  the 
other  legatees,  and  therefore  (hall  pay  no  contribution  to* 
wards  them,     i  P.  IVlll.  5.^0 

But  the  devifee  of  an  <>nnuiry  for  life,  charged  on  the 

peifonal    cftate,  where  there   is    a   deficiency  of  aifetSi 

ihall  abate  in  proportion   v;ith   the   other  Icg:itees;   for 

'        this  is  not  to  be  confidcTed  as  a  fpccific  legacy.     3  Atks 

693- 

Alfo  charities,  tho'  preferred  by  the  civil  law,  yet  tbej 

OU{?ht  to  abate  in  proportion.     2  P.  If^ilL  25. 

Aiid  if  the  teilatcr's  perfonal  eftate  is  not  fuIEcicnt  to 
pay  ail  legacies,  the  executors  having  legacies  bequeathed 
them  {ball  abate  in  proportion  wiih  the  other  legatee!, 
(^vcn  though  the  legacies  he  given  then)  for  tneir  care  and 
trouble,  and  not  gcceially;  for  thofe  are  only  words  of 
courfe;  and  as  they  need  not  t^ke  upon  them  the  office 
iinlefs  they  pleafe,  they  accept  the  legacies  fu^jedl  to.  thtt 
contingency.  2  P.  IFilL  25.  Barnard.  Cha,  Rtp.  435* 
%  Atk.  .'71. 

In  like  manner  land  legatees  and  money  legatees  fllil^ 
abate  proportionably,     2  Cha.  Ca.  155. 

If  the  executor  hath  only  bad  debts,  he  may  afivr  fo 
af&gn  thtm  to  the  legatee,  and  {hall  be  quit,  j  Ougk* 
3;o,  1. 

If  a  man  by  will  gives  a  ieafe,  or  a  horfc,  or  any  fpe- 
cific  legacy,  and  leaves  a  debt  by  mortgage  or  bond  in 
wliich  the  hu^ir  is  bound  ;  the  heir  (hall  not  compel  the 
fpecific  Icgacee  to  part  with  his  legacy  in  cafe  of  the  ml 
eftatc;  for  tho' the  creditor  may  fubjedl  this  fpecific  br 
gacytohis  debt,  yet  the  (pccific  or  other  legatee  (haU  19 
equity  ftand  in  the  place  of  the  bond  creditor  or  mort* 
*  gagee,  and   take  as  much  out  of  the  real  aflets,  as  fuck 

creditor  by  oond  or  niortgaire  fliall  have  taken  from  hil 
fpecific  or  other  legacy.     1  P.  fVill.  730. 

But  if  one  owes  debts  by  bond  or  mortgage,  and  de« 
vifeth  his  lands  to  another  in  fee,  and  leaves  a  fpecific  ky 
gacy,  and  dief,  and  the  bond  creditor  or  mortgagee  comcs 
upon  the  fpecific  legacy  for  payment  of  his  debt  j  the  fpe- 
cific 
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afic  legatee  (hall  not  ftand  in  the  place  of  the  bond  ere- 
Jitor  or  mortgagee  to  charge  the  land  :  becaufe  the  devifee 
)f  the  land  is  as  much  a  Tpecific  devifee  as  the  legatee  of 
I  ijpecific  legacy ;  for  it  was  as  much  the  teftator's  inten* 
ion  that  the  devifee  (hould  have  the  land,  as  that  the 
3ther  fliould  have  the  legacy ;  and  a  fpecific  legacy  it 
never  broke  in  upon,  in  order  to  make  good  a  pecuniary 
Mae.  3  P.  fyili.  324.  H'JIrwood  v.  Pgpg.  %  Salt  4i6« 
£{rr;i  v.  Adirui  («)• 

But  if  a  man,  indebted  by  mortgage,  devifeth  his  lands 
to  another  in  fee  (after  payment  of  bis  debts  and  funeral 
cbarges)»  and  alfo  doth  bequeath  divers  pecuniary  legar 
cies,  and  the  perfonal  eftate  is  not  fufficient  to  fatisfy  both 
the  legacies  and  the  mortgage ;  in  fuch  cafe,  if  the  mort«- 
gagpe  {ball  not  hold  to  the  real,  but  fliall  fall  uppn  the 
perfonal  eftate,  the  legatees  (hall  ftand  in  his  room  for  fo 
much  out  of  the  real  eftate,  as  he  (hall  take  out  of  the 
perfonal ;  that  being  a  proper  fund  for  their  payment. 
Off  Tali.  s^. 

So  if  a  man  give  legacies  to  his  daughters,  charging 
his  real  eftate  with  the  payment  thereof;  and  other  lega* 
cies  to  his  brother,  without  charging  his  real  eftate  with 
the  payment  of  thefe  :  if  the  daughters  recover  their  le- 
ncies  out  of  the  perfonal  eftate,  then  the  brother  (hall 
Sand  in  the  place  of  the  daughters,  and  take  fo  much  out 
of  die  land  for  his  legacy,  as  the  daughters  had  exhaufted 
out  of  the  perfonal  aSets.     a  P.  ^//.  (619). 


(9)  It  does  not  appear  in  Hem  v,  Merick,  as  in  HaJle-^:ood 
T*  Pgfe$  that  the  pecaniary  legacy  was  fpecific.  The  cafe, 
with- the  reafon  of  the  deciiion,  is  thus  dated  by  C.  B.  Gil- 
bert, in  Lex  Pr^tmria^  §  WiUs.'^'*  A.  feifed  in  fee  and 
iwlcbted  by  bond$>  gives  by  his  will  legacies  to  hit  younger 
d^dreii  (whom  be  nad  otherwife  provided  for  before) »  and 
IJkviies  his  land  to  his  elded  fon  in  tail,  whom  he  alfo  made 
tyeciftor.  The  eldeft  fon  pays  the  bonds  with  the  perfonal 
clate»  whereapon  the  legatees.  in[the  place  of  the  bond  creditors, 
briiiE  their  bill  agaioft  the  real  eftate,  to  be  paid  out  of  it ;  ^nd 
the  Sill  was  difmifTedy  frji,  Becaufe  where  there  is  an  expr^fs 
Ipecific  legacy  of  any  pardcular  thine>  they  do  not  commonly 
break  into  fuch  fpecific  legacies  in  favour  of  the  pecuniary  Icga- 
dcs :  hutfjicottiily,  Becaufe  the  children  in  this  cafe  being  pro- 
vided for  in  the  life  of  the  telUtor,  their  legacies  are  not  upon 
Mntorioas  coofideration,  (as  in  fatisfadtion  of  a  debt,  or  at  pro- 
vifion  for  younger  children,)  and  therefore  according  to  a  for- 
mer mle  being  mere  volunteers,  they  are  not  to  induce  a  charge 
OQ  the  rpal  eftate.'* 

C  c  4  |i.  Wherv 
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Co-executor  II.  Where  there  are  divers  executors,  and  fome  of  theiq 

J>*"!»»  ***•  ^*^^   arc  dead,  the  legatary  mu ft  fue  the  furviving  executort| 

*  and  not  the  executors  or  adminiftrators  of  tbofe  tbar  lit 

dead.     And  if  all  the  executors  are  dead,   be   miaft  foe 

the  executors  or  adminiftrators  of  him  that  died  laft,  and 

not  the  executors  or  adminiftrators  of  the  reft  :   And  the 

reafon  is,  becaufe  it  is  prefumed,  that  the  goods  of  Cbc 

.    deceafed*not  adminiftered  by  the  other  executors^  remained 

with  the  furviving  executor;  or  if  they  did  not,  it  wn 

through  his  own  default;  becaufe  when  the  other  exiecu- 

tors  were  dead,  he  might  and  ought  to  have  proceeded 

againft  their  executors'or  adminiftrators  for  refiitutioa  of 

the  goods  not  adminiftered.     i  Ought.  364* 

//.  Concerning  the  diJiribuHon  of  intejlaies  effeBu 

And  herein 

i.  Of  the  ftatutes  of  dijiribution. 
ii.  Of  cujloms  in  partictdcr  places. 
iii.  Ofthecuftom  of  the  city  o/'^London  inpf* 
ticular. 

I V.  Of  the  cuftom  of  the  province  of  York. 

V.  Of  the  cuftom  yji thin  the  principality  cfVf^ 

i.  Of  the  ftatutes  of  diftribution  (^6). 

By  the  29  ^  23  C  2.  c.  jo.  commonly  called  rin 
ilatttte  of  diftribution,  it  is  enabled  as  folioweth:  M 
0r dinar iesy  as  well  (U  judges  of  tht  pnrpgative  C9urt$  4 
Canterbury  and  York,  as  ether  ordinaries  and  eedefi^- 
cal  judges^  and  every  of  them^  having  power  t9  commiii^ 
minijlration  of  the  goods  ofperfons  dying  inteftatty  JhaU  mi 
may  and  are  enabled  to  proceed  and  call  adminiftrmtors  t9  if- 
county  for  and  touching  the  goods  of  any  perfon  dying  intifiehi 
and  upon  hearing  and  due  ccnfederation  thereof^  to  erier  mi 
make  juft  and  equal  dijiribution  ofuhat  remameth  clear  {^ 


(c)  By  the  ftatutes  quoted  by  the  author,  the  diftribntiDi 
of  a  tedator's  perfonal  eftate  is  given  to  the  ecclefiaftical  covti; 
but  a  bill  for  that  purpofe  is  very  proper  in  the  court  of  chsB* 
eery,  for  the  fpiritaal  court  ha*  but  a  lane  jurifdiAion  in  that 
cafe.     Treai.  0/  Eq,  Ed.  Foab.  323. 
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M  dihts^  fumralsj  and  jujl  expences  of  every  fort  firjt  allowed 
mmd  didvSfed  (amongfi  the  wife  and  children^  or  children^ $ 
Mldreny  if  any  fuch  be^  or  otherwife  to  the  next  of  kindred  to 
the  dead  perfon  in  equal  degree^  or  legally  reprefenting  their 
flocks  pro  fuo  CMique  jure,  according  to  the  laws  in  Jkeh 
€mfes^  and  the  rules  and  limitations  hereafter  fet  down  \  and 
thefanu  diftrihutions  to  decree  and  fettle^  and  to  compel  fucb 
adminiflrators  to  ohferve  and  pay  the  fame  by  the  due  courfe  of 
ins  majeflfs  ecclejiaflical  laws :  faving  to  every  one  fuppofing 
tim  or  themfelves  aggrieved^  their  right  of  appeal^  as  was  al^ 
ways  in  fuch  cafes  ufed.     f.   3. 

Provided f  that  this  a£},  or  any  thing  herein  contained^  JhaU 
not  any  ways  prejudice  or  hinder  the  cufloms  obferved  within 
the  tity  of  London,  or  within  the  province  of  York,  or 
§tber  places^  having  known  and  received  cujloms  peculiar  to 
ibem ;  but  that  the  fame  cufloms  may  be  obferved  as  for^^ 
morly^  any  thing  herein  contained  to  the  contrary  notwithfand^ 

ittg.    f.  4. 

And  ail  ordinaries  and  other  perfons  by  this  aSf  enabled  to 
make  difiribution  of  the  furplufage  of  the  eftate  of  any  perfon 
djying  inteflate^  Jhall  difribute  the  whole  furplufage  of  fuch  eflate 
lor  eflates^  in  manner  and  form  following  j  that  is  to  fay  ^  one 
$lnrd  part  of  the  faid  furplufage  to  the  wife  of  the  tntefiate^ 
mid  all  the  refidue  by  equal  portions^  to  and  amongfi  the  chsl^ 
iron  of  fuch  perfons  dying  intefiate^  and  fuch  perfons  as  legally 
Toprejeni  fuch  children^  in  cafe  any  of  the  faid  children  he  then 
diod^  other  than  fuch  child  or  children  (not  being  heir  at  law) 
vAo  Jhall  haye  any  eflate  by  the  fetthment  of  the  inteflate^  or 
Jhedl  be  advanced  by  the  intejlate  in  his  lifetimcy  by  portion 
ir  portions  equal  to  the  Jbare  which  Jhall  by  fuch  difiribution  be 
edmtedto  the  other  children  to  whom  fuch  dijlribution  is  to  be 
0§do:  And  in  cafe  any  child^  father  than  the  heir  at  law,  who 
fM  have  any  eflate  by  fettlement  from  the  faid  intejlate^  or 
fetdl  be  advanced  by  the  faid  intejlate  in  his  lifetime  by  portion 
mi  equal  to  the  fhare  which  will  be  due  to  the  otbtr  children 
hfucb  difiribution  as  aforefaid^  then  fo  much  ofthefurplu^ 
Jage  of  the  eftate  of  fucb  intejlate^  to  be  dijlribuud  to  Juch 
mid  or  children  as  Jhall  have  any  land  by  fettlement  from  the 
isie/ldtef  or  were  advanced  in  the  lifetime  of  the  intejlate^ 
as  JhaU  make  the  eftate  of  all  the  faid  children  to  be  equal  as 
mmr  as  can  be  eftimated :  But  the  heir  at  law,  noHuithftanding 
mey  land  that  he  JhaU  have  by  dejcent  or  otherwife  from  the 
itUiftate^  is  to  have  an  equal  part  in  the  difiribution  with 
Aorefl  of  the  children^  without  any  confideration  of  the  value 
^tho  land  which  he  bath  by  defcent  or  otherwife  from  thg 
^etto.    f.  5. 

Jln4 
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Afid  in  cmfi  thm  it  no  cbiUriH\  tnr  amj  Ugd  rifr^nli^\ 
iiviS9ftbem\  ibsn  one  moiity  9f  tbi  fold  tftau  t§  fe  ^lb$t(('\ 
U  thi  wife  ofthi  inttfiate^  tbi  refidue  •fthi  fiud  efitti$  u\ 
difiribuud  equally  to  tuery  of  the  next  of  kindred  of  the  imif/blai ' 
wbo  are  in  equal  degree,  and  tbofe  who  Ugally  refnjmi  tkim^ 

f.  6. 

Provided^  tbat  ibfre  be  no  reprejeniation  mebmiiiod  tfMiH 
iollaterals^  after  breibers  andfifleri  cbildren.     f.  y. 

And  in  cafe  tbere  be  no  wife^  then  all  the  fiud  tfiaU  to  If   1 
eUflributed  equally  to  and  amongft  ibe  cbildren.     f.  7.  i 

jind  in  cafe  there  be  no  child,  then  to  the  next  if  Kadn^ 
in  equal  degree  of  or  unto  the  intefiate,  and  their  bgaf  n^ 
preJentativeSf  as  afore/aid,  and  in  no  other  manmr  vAtifh 
over,     f.  7. 

Provided  alfi,  and  he  it  enaQed^  to  the  end  that  a  dmn^ 
gardbe  bad  to  creditors,  that  nofuch  difiribution  of  tbef/mk 
of  any  perfn  dying  intejiate  be  madct  till  after  one  year  if 
fully  expired  after  the  intejiate  s  death  \  and  that fucb  and  etfoy 
one  to  whom  any  diftribution  and  Jhare  fhall  be  allotted^  fim 
give  bond  with  fufficient  fureties  in  the  faid  courts^  tbat  if 
any  debt  or  debts  truly  owing  by  the  inteftate  Jball  be  after" 
wards  fuedfor  and  recovered^  or  otherwife  duly  made  ii  ap- 
pear ^  tbat  then  and  in  everv  fucb  cafe  he  or  Jhe  Jhall  rejpect 
tively  refund  ani  pay  back  to  the  adaun-Jlrator  bis  or  bar  r^:  * 
able  part  of  that  debt  or  debts,  and  of  the  cofls  of  fiat  m^ 
charges  rf  the  adminiji  rater  by  reafon  of  fucb  debt,  out  of  da 
part  and  Jhare  fo  as  afore  faid  allotted  to  him  or  her,  thereij  t$ 
enable  the  faid  adminiftrator  to  fay  and  fatisfy  the  faid  dek 
or  debts  fo  dijcovered  after  the  di/lribution  made  as  aforcJei/L 
f.  8. 

Provided  always,  and  he  it  enabled,  that  in  all  cafes  uAeri 
the  ordinary  bath  ufed  eretofore  to  grant  adminiJlr$tion  cum 
teilaniento  aniuxo  ;  he  fhall  continue  fo  to  do^  and  the  vilt 
of  the  deceafed  in  fuch  tejiument  cxprcfjcd  fhall  be  perfomud 
and  ohferved^  in  fuch  manner  as  it  fhould  have  been  if  tiis 
a^  bad  never  been  made,     f.  9. 

And  by  the  29  C  .2.  c.  3.  f  25.  for  explaining  the 
faid  ftatute,  ic  is  declared,  that  nothing  therein  Jhall  en* 
tend  to  the  eflates  of  feme  covert  i  that  Jhall  die  inte/late,  but 
that  their  hujbands  m^y  demand  and  have  adminifiration  ef 
their  rights,  credits,  and  other  perfonal  ejiates,  and  recover 
and  enjoy  the  fame j  as  they  might  have  done  before  the  making 
of  the  Jaid  aSl. 

And  by  the  i  J.  2.  c.  17.  If  after  the  death  ^  a  father 
any  of  bis  children  fhall  die  inte/late  without  wife  or  cbiUnn% 
in  the  lifetime  of  the  mother  \  every  brother  anidfifler^  andtht 

rtprt" 
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four  and  a  half,  and  fevefal  at  five  ftr  on/,  be  ordered  liie 
children  ihould  have  four  and  a  half  ptr  anim  iolenfta 
3  Jtt.  4.38. 

In  Bryant  and  Speit^  Dec.  69  1748  i  Lord  Hardwiche 
faid,  The  general  rule  is,  that  legacies  out  of  real  eflaH 
carry  one  pir  ant.  lower  than  legal  intereft  ;  but  if  eet 
of  perfonal  eft  ate,  becaufe  of  the  higher  intereft  of  mooeir 
than  land,  it  flball  carry  the  legal  intereft,  unlefs  parti* 
cular  circumftances  induce  the  court  to  vary  ChereliroBb 
And  this,  he  faid,  was  in  conformity  to  the  ecclcfiaftical 
court,  which  gives  legal  intereft  upon  legacies  outof  pi»i 
fenal  eftate.     i  Fez   1 7 1  • 

In  Betk/crJ  and  Tobin^  Nov.  4,  1749 ;  It  was  Ui 
by  the  lord  chancellor  Hardwicke,  that  in  general  tho 
court  exercifes  as  large  a  difcretion  as  to  the  rate  of  ieia* 
reft  upon  legacies,  where  intereft  is  not  particiilariy 
given,  as  in  any  cafe ;  and  that  it  is  difficult  to  rednot 
it  to  a  certain  rule.  ~  The  moft  general  rule  hatb  bett^ 
between  intereft  of  legacies  charged  on  land,  and  on  per- 
fonal eftate ;  and  where  nothing  more,  the  court  baa  Aiil^ 
that  land  never  produces  profit  equal  to  the  nHeicftcf 
money,  and  will  fijllow  the  courfe  of  things,  and  gifeie« 
tereft,  where  charged  on  land,  one  per  ant*  lower  ihaa 
the  legal  intereft.  So  it  was  when  the  legal  intereft  was 
at  fix  ;  but  in  general,  where  a  legacy  is  out  of  perteal 
eftate,  the  court  gives  five ;  and  unlefs  that  is'  cakea  le  to 
a  fort  of  rule,  there  will  be  no  diftindion  between  sheas— 
NeverthelefSf  in  the  prefent  cafe  the  fund  out  of  whicb  fkk 
intereft  was  to  arife  yielding  no  more  than  four,  ihe 
allowed  but  four  per  ant.     i  Vex^  }o8. 

M.  1733.  Ferrers  ^Ti^  Ferrers.  ThecounteA 
of  Ferrers  was  by  fettlement  and  will  of  her  late  buftsed 
earl  Robert,  entitled  to  a  Jointure  eftate  of  icool.  a  J9M% 
but  was  kept  out  of  poffefflon  by  earl  Wafhington'i  dM 
fon  of  earl  Robert  by  a  former  venter ;  and  now  iniW 
upon  the  arrears,  and  intereft,  from  the  time  of  herlM* 
band's  death;  comparing  it  to  the  cafe  of  arrears  ef  a 
annuity,  or  rent  charge,  which  are  decreed  ta  be 
with  intereft.  By  Talbot  lord  chancellor :  The 
of  an  annuity  or  rent  charge  are  never  decreed  10  bl  fM. 
with  intereft,  but  where  the  fum  is  ceruin  and  fixed;  Jtl 
alfo  where  there  is  either  a  claufe  of  entry,  or  iMfeill 
poenar,  or  fome  penalty  upon  the  grantor  which  he  Ail 
undergo,  if  the  grantee  fued  at  law :  and  whicb  woiB 
oblige  him  to  come  into  this  court  for  relief,  which,  dll 
court  will  not  grant  but  upon  equal  terms,  and  tbofe  caa 
be  no  other  but  decreeing  the  grantor  to  pay  the  arrearf, 

with 
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report  of  the  fame  cafe  in  Comi.  378.  it  is  faid  by  Holt 
chief  juftice^  they  never  pretended  to  diftribution  in  the 
cafe  of  an  executor ;  and  they  only  do  it  in  the  cafe  of  an 
adoiiniftrator  by  virtue  of  the  ftatute ;  and  he  denied  die 
notion  in  2  In/l»  33.  that  executors  muft  divide.    Dr. 
Sayer  on  the  contrary  endeavoured  to  maintain,  that  die 
fpiritual  court  had  concurrent  jurifdif^ion  with  the  court 
of  chancery  in  this  cafe,  as  well  as  in  legacies  ;  and  in- 
lifted  that  this  is  a  partial  inteftacy,  as  to  the  furplus. 
But  the  court  was  clearly  of  opinion,  that  the  rpiritual 
court  CQuld  not  intermeddle  ;  and  faid,  that  in  cafe  of  aa 
inteftacy,  they  ufed  to  be  prohibited,  as  in  Cartit  125. 
I  Lev,  233.  and  that  the  ftatute  of  diftribution  inlargcd| 
and  not  barely  confirmed  their  power,  as  appears  by  the 
hiflory  of  that  ftatute  in  Raym,  496,  &c.     And  the  mk 
for  a  prohibition  was  made  abfolute.     And  the  court  of- 
fered, that  if  the  common  lawyers  on  the  dolor's  fide^ 
who  were  Recvty  Lie^  and  Fazakerley^VfOMM  fay  that  liMy 
thought  there  was  any  thing  in  it,  the  plaintiff  fliouM  de- 
clare in  prohibition;  but  they  declined  it.     Str,  865. 
[Nor  order  the         y^  QjrJcr  and  make  ju ft  and  equal  diftribution]  T^  10  ^. 
tobiTrouJht'^*    C/f^vff  and  Gierke.    Gierke  died  intcftate.    His  wife  Cook 
ia.]  out  letters  of  adminiftration  to  him.     Gierke,  brother  to 

the  inteftate,  cited  the  defendant  into  the  fpiritual  court, 
to  make  diftribution  of  the  intefiate's  eftate.  The  de- 
fendant there  fuggefts,  that  the  brother  hath  goods  oftke 
inteftate  in  his  hands  to  the  value  of  2oo!.  And  apon 
this  the  rpiritual  court  orders  him  to  bring  the  200L  iofii 
court,  to  the  end  it  may  be  diftributed.  And  for  act 
bringing  it  in  they  excommunicate  him.  Upon  which 
he  moves  in  the  king's  bench  for  a  prohibition  |  and  it 
was  granted  as  to  the  whole  procefs  that  compelled  bin 
to  bring  in  the  2C0I.  For  by  the  court;  The  fpirilid 
court  hath  power  to  make  diftribution  of  the  eftate,  vhea 
it  is  come  in,  but  not  to  fetch  it  in ;  becaufe  that  is  10 
hold  plea  of  debt :  but  the  fpiritual  court  might  refiifein 
this  caie  to  proceed  to  the  diftribution,  until  the  brodier 
had  brought  in  the  200I.  but  they  cannot  excoannaiiicsie 
him  for  not  bringing  it  in.     L.  Raym,  585. 

Diftribution']  Where  there  is  only  om  perfon  that  cm 
take,  the  ftatute  vefts  the  right  in  that  perfon;  ahho*io 
fuch  cafe  it  is  not  ftridily  and  literally  a  diftribotioit 
3  P.  Will.  50. 

Shall  not  any  ways  prejudice  or  hinder  the  cuftoms  eipnd 
within  the  city  of  London,  or  within  tht  provim  tf  Yw^ 
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rr  9tber  places]  Which  cuftoms  will  be  confidered  in  their 
drder  afterwards. 

Om  third  part  of  the  fatd  furplufage  to  the  wife  of  the  in* 
ajlate]  And  this,  it  is  faid,  altho'  (he  be  a  papift.  For 
In  the  cafe  of  dying  inteftate,  it  is  the  a£t  of  the  law.  It 
is  chelegiflature  that  gives  thefe  diftributive  fliares  to  the 
widow  and  next  of  kin.  It  is  a  fucceffion  ah  intefiato  to 
a  perfonal  eftate,  (imilar  to  a  defccnt  of  land,  where  an 
heir,  tho'  a  papift,  if  above  the  age  of  i8  years  and  6 
months,  may  inherit.  T.  1730*  Davers  and  Dewes. 
3  P.  Will.  48. 

By  the  fame  reafon,  it  fliould  feem,  that  a  papift  is  ca- 
pable of  taking  as  tenant  by  the  curtefy,  or  tenant  in 
dower.     Ibid,  49.  in  a  note  by  the  editor. 

The  refidue — to  and  amongfl  the  children']  An  infant  in 
wmrefa  mere^  at  the  time  of  the  death  of  the  father,  was 
heM  Clearly,  by  the  lord  chancellor,  to  be  intftled  to  a 
flure  by  the  (latute  of  Jifiribution  ;  for  he  is,  in  the  eye 
of  the  law,  a  child,  and  oaght  to  be  provided  for  as  well 
as  the  reft.     M.  1698.  BallznA  Smith.    2  Freem.  aw. 

Other  than  fuch  child  or  children^  not  being  heir  at  law] 
Altbo*  by  this  ftatute  the  heir  at  law  Ihall  not  abate,  in 
rcfpeft  of  the  land  which  he  hath  by  defcent  or  otberwife 
firoQi  the  inteftate ;  yet  if  he  hath  had  any  advancement 
fircmi  his  father  in  his  lifetime,  other  wife  than  by  land  as 
sdTorefatd,  he  (hall  abate  for  the  fame,  in  like  manner  as  the 
other  children. 

In  like  manner  it  feemeth  that  coheirej/is  (hall  bring  to*  [Hoccbp«t«f 
gether  into  hotchpot  fuch  auvancement  (not  being  lands)  w^^'^^b*"*" 
as  they  ihall  refpeiSivcly  have  received  from  their  father,  """*^ 
before  they  ihall  be  intitled  to  receive  their  feveral  diftri- 
butive (hares  ;  agreeably  to  the  general  purport  of  the  2St, 
which  is,  evidently,  to  promote  an  equality  as  much  as 
nay  be. 

Note,  Littleton  faith  (i  Injl.  176.)  that  hotchpot  figni- 
fieth  a  pudding  ;  unto  which  his  learned  commentator 
aflenteth  :  but  this  doth  not  explain  to  us  the  meaning  of 
the  word,  but  carries  us  further  from  it ;  for  it  doth  not 
import  that  kind  of  food  in  general,  but  metaphorically 
fuch  only  as  is  compounded  of  divers  ingredients.  Notch 
is  a  Saxon  word,  not  yet  altogether  out  of  ufc,  and  fig-  . 
nifietb  xojhakei  And  pot  is  a  word  well  known.  And 
the  compound  hotch-pot  is  nothing  but  (baking  things  to- 
gether in  an  urn  or  other  veffel ;  and  is  eafiiy  transferred 
CO  a  commixture  of  the  children's  portions.  And  this  is 
what  by  the  civilians  is  called  collatio  bonorum. 

Heir 
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Htir  at  law]  E.  5  G.  2.     Pratt  and  Pratt  at  the  niBi 

Lord  chic:  juttice  Prate  disi  feiicti  ur  borough  Englift 
lan-is,  leaving  leveral  childreo.  Aod  having  niide  ao 
will,  it  became  a  point  upon  the  fiatute  of  dittribatiooi 
whether  the  ycur.ge^  Ton  (to  vhom  the  lands  dcfccoded 
by  the  cuft^-n^.  of  borouzh  Lngliih)  (hculd  abate  fbrthde 
]ar.d<,  cr  fhould  be  conndsred  as  an  heir  at  Uv,  who  hi 
the  ftatu:e  is  to  have  a  diftributive  flure  without  anjal- 
lowacce  for  Unds  bv  dercer.t.  And  it  was  ru2cd  bj  Sir 
Jofeph  Jek}ll,  mafter  of  the  ruhs,  th«t  he  (hould  allow 
for  thefe  i«ndc.  For  he  faid,  the  ftatute  only  intended  to 
provide  for  the  heir  of  the  family,  who  is  the  comaioo 
law  heir,  and  not  for  one  who  is  only  heir  by  cuftom  in 
fome  particular  pUces.     Str.  935. 

but  in  the  cafe  of  LutW)cbi  and  Luttcycbe^  £.  1733. 
Thomas  Luiwyche,  efquire,  died  intcliatt*,  poflefledofa 
perfona!  eiiatc,  and  ieifed  of  a  copyhold  in  fee,  at  Tuni- 
kam  Green,  which  was  in  the  nature  cf  borough  Eng'iflu 
The  qucftinn  was,  wheihcr  iheyoungeft  for.,  upon  wbon 
the  copyhold  dcfw ended,  (hould  have  an  equal  fhare  with 
the  other  children  of  the  peifonal  eflate,  cxcluliveof  the 
copyhold,  or  on!y  lo  much  as  with  that  copyhc4d  wouM 
make  his  portion  equal  to  that  of  the  other  chiidiei. 
By  Talbot  lord  chancellor:  The  heir  at  Jaw  is  the  eUcft 
fon,  and  not  the  heir  in  borough  Englifh  ;  and  the  excep- 
tion in  the  ILiute  extends  only  to  the  eldtft  fon.  Yet 
nevertheitfs  the  your.geft  fon,  who  is  heir  in  borough 
Ln<^ii<h,  (hall  not  bring  the  borough  £ng]:(h  eftate  into 
hotchpot.  7  here  is  no  law  to  oblige  him  ro  do  this,  but 
only  ihif^  flatutc  ;  &r.d  there  are  no  words  in  the  fiatute 
that  require  it ;  for  the  ftatute  fpeaketh  only  of  fuch  eifaue 
as  a  child  hath  by  feCtlcmcnt,  or  by  the  aovancement  of 
the  irtefi^te  in  his  lifetime.  And  it  was  decreed,  that  the 
youngeil  fon  (hould  i.ave  an  equal  (hare  with  the  other 
children,  without  regard  to  the  value  of  the  borough  £og- 
lifb  efiate. 

And  the  cafe  of  Prait  and  Pratt  came  after  this  cafe 
before  the  lord  chancellor  Talbot ;  and  he  reverfed  the 
decree  of  the  maftcr  of  the  rolls,  and  decreed  agreeable  to 
this  cafe.     Caf,  Taib>  276. 

fp'ho  Jhall  have  any  ifi'te  Ij  the  fetilemtnt  of  the  inteftatii 
«r  Jhall  be  advanced  by  thi  intejhu  in  his  lifetime'^  It  hath 
been  determined,  that  fmall  inconfiderable  fums,  occa- 
fionally  given  to  a  child,  cannot  be  deemed  an  advance- 
ment or  part  thereof.  Thus  maintenance  money,  or  al- 
lowance made  by  the  father  to  his  fon  at  the  univeiiity> 

or 
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3r  in  travelling,  or  the  lilcc,  is  not  to  be  taken  as  any 
part  of  his  advancement ;  this  being  only  his  education  : 
ind  it  would  create  charge  and  uncertainty,  to  inquire 
Diinutely  into  fuch  oiaitcrs.  So,  putting  out  a  child  ap* 
prentice,  is  no  part  of  his  advancement;  for  it  is  only 
procuring  the  maffcr  to  keep  him  for  feven  years  inftead 
of  the  parent.  Hinder  ^nd  Rofe^  at  the  Rolls,  T.  1718. 
But  the  father's  buying  an  office  for  the  f6n,  tho'  but  at 
ivillt  as  a  gentleman  penfioner*s  place,  or  a  commiffion  in 
the  army,  thefe  are  advancements  pro  t'ailto.  Norton  and 
Nhrton,  if'  1692.  By  the  fords  commiflioners,  Rawlins- 
f§u  and  Hutchins,     3  P.  Will.  3 1^. 

Alio  a  provifion  made  by  a  marruige  fettlementy  although 
it  is  in  the  nature  of  a  purchafe,  ye:  is  fuch  an  advance- 
ment, as  that  a  child  claiming  a  dilhibutive  fhare  (hall 
lirft  bring  the  faid  advancement  into  hotchpot.  As  ill 
the  cafe  of  Phyty  and  Phyney^  H.  1708.  The  father,  on 
bis  fon's  marriage,  covenanted  in  cafe  of  a  fecond  mar« 
riage^  to  pay  to  the  firft  fon  by  the  firft  wife  500K  There 
was  a^on,  and  feveral  other  children  of  the  iirft  marriage. 
The  father  of  thefe  children  died  inieftate.  By  the  court: 
Thb  heir  mud  bring  the  500K  into  hotchpot,  although 
in  nature  of  a  purchafer  under  a  marriage  fettlement. 
2  Vim.  638. 

So  in  the  cafe  of  Edwards  and  Freeman^  M.  1727* 
Before  King  lord  chancellor,  aififted  by  Raymond  chief 
jufiice,  and  the  mader  of  the  rolls,  and  Price  and  Fortef- 
cue  juftices.     Mr.  Freeman,  on  his  marriage,  entered  into 
articles,  in  consideration  of  the  faid   marriage,  and   of 
400ol-  portion,  to  fettle  an  eftate  to  raife  portions  for 
dHughters,  in  cafe  there  were  no  fons,  that  is  to  fay,  if 
but  one  daughter  the  fum  of  5000).  if  two  or  more  then 
the   fum  of  6000I.  equally  amongft  them,  to  be  paid  at 
their  refpedlive  ages  of   18  years,  or  days  of  marriage^ 
which  Ihould  firft  happen :  and  Sol.  a  year  maintenance 
in  the  mean  time  to  each  daughter.     The  marriage  took 
cfleA  \  and  they  had  iiTue  one  daughter  only,  and  no  fon. 
Then  the  wife  dies.     Afterwards  Mr.  Freeman  married  a 
fecond  wife;  and  had  by  her  a  fon  and  a  daughter;  and 
died  inteftate,  leaving  a  peifonal  efiate  to  the  amount  of 
20,oool.  The  daughter  by  his  firft  wife,  at  that  time  was 
about  12  years  of  age  ;  and  fome  time  after,  married  the 
piaindff  Mr.  Edwards :  And  they  brought  their  bill,  to 
have  an  account  of  the  perfonal  eftate  of  Mr.  Freeman^ 
and  their  diftributory  (hare  thereof.     And  the  only  quef. 
tion  wu>  whether  this  joocU  ihould  not  be  looked  upon 

to 
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to  be  To  far  an  advancement  of  the  plaintiff  the  wife  o^ 
Mr.  Edwards,  that  if  (he  would  have  any  farther  Ihare 
of  her  father*s  perfonal  eftate,  they  mutt  bring  this  50dbl, 

into  hotchpot. For  the  plaintiiFs  it  was  argued,  that 

they  were  intitled  to  a  diftributory  (hare,  without  regard 
to  this  500o1.  which  was  no  advancement,  either  within 
the  words  or  meaning  of  the  aft,  wnich  intended  only  an 
advancement  of  children  after  they  are  in   being,  and 
when  they  are  about  being  married  or  difpofed  of  in  the 
world  ;  but  this,  if  any,  was  an  advancement  long  befbre 
the  plaintiff  was  born,  and  when  it  wa$  wholly  unknowii 
and  uncertain  whether  there  ever  would  be  fuch  a  daugh- 
ter.    That  it  was  likewife  contingent  and  uncertaioi 
after  fhe  was  born,  whether  (he  would  ever  be  intitled  to 
this  fortune  or  not;  for  if  (he  had  died  before  i8  or  mar- 
riage,  it  would  have  funk  into  the  inheritance  for  the  be* 
nent  of  the  heir  ;  and  (he  was  but  12  years  of  age  at  the 
time  of  her  father's  death,  and  there(bre  might  have  did 
before  (he  was  intitled  to  this  50001.     That  thg  ftatole 
muft  operate,  either  at  the  time  of  the  father's  death,  or 
within  a  year  after  at  furtheft  ;  but  in  this  cafe  the  plain- 
tiff was  not  intitled  to  her  5000I.  either  in  her  Ather's 
lifetime,  or  within  a  year  after ;  and  the  diflribuHoa  wn 
not  to  wait,  till  it  (hould  appear  whether  (he  would  •»f«iq 
18  or  be  married:  That  this  5C00I.  was  not  a  volofittfy 
providon    moving   from    the    father,    but   the  plaintiff 
was  a  purchafer  thereof,  in  confideration  of  h'er'mothet^ 
portion  ;  and  fuppofe  a  child  had  money  of  his  own,  aod 
agreed  with  his  father,  in  confideration  thereof,  to  bare  a 
portion  from  his  father  after  his  death  ;  or  if  a  collateral 
relation  had  purcbafed  fuch  a  portion  from  the  fiither  JTor 
his  child,  certainly  this  would  not  be  an  advancement; 
and  the  intent  of  the  (latute  was,  to  make  (hem  all  eqittl 
out  of  the  father's  perfonal  eftate,  not  out  of  what  wis 
purchafed  for  them  by  others,  or  by  the  mother,  as  in  tUl 
cafe. — On  the  other  fide,  it  was  argued  for  the  defbndafiA^ 
that  the  5000!.  thus  provided  for  by  the  fettlemen^  WM 
an   advancement   within   the  meaning  of   the  ftatnttY 
which  appears  throughout  to  intend  and  preferve  an  equa- 
lity between  the  children  :  That  the  ftatute  makes  no  dit. 
tin<9ion,  whether  it  was  a  voluntary  provifio(i  of  the  ft* 
ther,  or  arofe  from  the  contract  of  the  parties ;  and  a' 
child  provided  for  cither  way,  is  provided  for  ;  and  it  b 
not  like  the  cafes  put,  v/hcre  a  child,  either  with  hit  oijri 
or  a  relation's  money,  purchafes  an  eftate,  or  a  Tudi  df 
money  from  the  father,  but  a  dircfl  fale,  as  mltch  ai  it 

WMid 


StOiillfif^     Diilributipn. ,  40 1 

il^  have  been  to  any  ftranger :  That  this   portion^  ' 
not  payable  till  after  the  father's  death,  was  never- 
efs  a  provifion  for  her  by  him,  in  his  lifetime,  as  the 
Tpeaks  ;  as  the  principal  par^  of  it,  to  wit,  the  fecu« 
I  was  executed  by  him,  in  his  lifetime ;  and  as  he 
not  at  liberty  to  controul  it)  and  fuppofe  he  had 
m  fuch  a  portioti  payable  at  his  death,  this  would  cef^ 
iy<  have  been  a  good  provifion  within  the  ftatute ;  and 
\  the  portion  is  payable  as  foon  as  poffibly  it  can  be 
ited,  namely,   at  1 8  or  niarriagej'  and  a    mainte* 
ce  of  8ol.  a  year  in  the  mean  time ;  and  tho'  it  is 
r,  that  a  poVtion  out  of  lands  finks  in  the  inherit- 
e,  if  the  party  dies  before  it  becomes  payable,  which  if 
rere  a  perfonal  eftate  it  would  not,  yet  that  is  not  ma<« 
al  here,  fince  the  ftatute  makes  no  diftin^ibn  whether; 
portion  is  payable  out  of  the  real  or  perfonal  eftate  : 
at  if  a  bill  had  been  brought  immediately  after  the  fii« 
r't  death  for  a  diftribution,  there  could  be  no  incon* 
lience  in  fitting  apart  a  fum  to  anfwer  the  contin- 
icy,  when  it  fliould  happen,  no  more  than  in  the  cafe 
debet,  which  is  every  day  done ;  and  there  are  fome 
o(e  eftates  are  not  got  in  till  feveral  years  after  their 
dw,  and  a  diftribution  may  very  properly  be  made 
reoffrom  time  to  time,  as  they  come  in«*-A|id>  tbev 
irt  were  all  clear  of  opinion,  that  this  was  an  advanoe- 
mt  by  the  father  in  his  lifetime,  within  the  meaning  of 
\  ftatute  tho'  contingent  and  future,  fo  that  (he  could 
thive  that  and  her  diftributory  (hare  likewife.    And 
•  oufter  of  the  rolls  (aid,  that   the   civil    law  made 
diflRerence  between  a  real  and  perfonal  eftate,  but  only 
ifwble  and  immoveable:  and  the  words  of  the  aA, 
Hdi  fpeak  of  a  provifion  niade  by  the  father  in  his  life- 
ae^  ar^  very  proper  to  diftinguiu  between  that  and  e 
Binfion  made  by  his  will.     And  the  chief  juftice  fsud, 
p^^  the  father  had  left  but  2000L  perfonal  eftate,  jt 
inid  be  extremely  hard,  that  the  cldeft  daughter  (bould 
«e  her  50iDoh  and  a  fliare  of  the  aoool.  alfo.     And  the 
ri  chancellor  faid,  he  thought  any  fettlement  in   or 
t  of  lands,  either  by  annuity,  rent,  or  portion,  would 
I  i  provifion  within  the  ftatute^  and  that  fuch  provifion 
ight  be  valued  and  brought  into  the  collatio  bonorum, 
tlMy  ihtnk  it  worth  their  while ;  that  the  5000L  whe- 
tr  odled  contingent  or  not,  is  an  intereft,  and  fuch  a 
m  IS  would  happen  within  a  reafonable  time,  to  wit,  fix 
'  feven  years  after  the  father's  death )  that  the  diftri- 
itido  muft  be  nude  as  the  eftate  ftands  at  the  father's 
Voft.IV.  Dd  death. 
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ileith«  and  the  parties  are  to  give  bond  to  refund,  if  dcbtf 
afterwards  appear;  and  future  debts  due  to  the  inteftaie 
muft  be  diftrtbuted  as  they  can  be  ^ot  in  ;  that  here  the 
contingency  has  happened,  and  (he  is  now  at  liberty  Id 
fay,  whether  flie  will  fticlc  to  that  provifion,  or  bring  it 
into  the  computation  of  collatio  bonorum,  in  order  ta 
have  an  equal  fhare  with  the  reft.  But  as  to  the  8ol«  a 
year  maintenance,  that  is  not  to  be  brought  in,  bciag 
only  for  the  education  and  niaintcnance  of  the  daughtcTv 
which  the  parents  were  bcft  judges  of.— And  accordingly 
the  decree  was  pronounced,    i  Mr.  Ep  Cmf,.2A9'  C^-C. 

2  P.  fFms.  42S^] 

So  in  the  cafe  of  Lloyd  and  Twhjham^  H.  1715;  the 

lord  chancellor  Cowper  was  of  opinion,  that  the  word 
fortion  in  the  ftatute,  with  refpcd  to  younger  childrea, 
includes  an  eftate  in  lan4  ss  well  as  in  money;  and  that 
this  land,  in  the  computation  of  the  eftate  to  be  diAri* 
buted,  is  to  be  added  to,  and  computed  with  the  other 
parts  of  it :  hut  with  refpcfi  to  the  eldeft  fon,  whatever 
]and  came  to  him  from  his  father,  by  defcent,  or  other- 
wife  ;  he  is  to  have  his  (bare,  without  any  confideraiion  of 
the  value  of  fuch  land.     Vimr^  Executors,  (Z.  ic.)3. 

So  if  the  father  fettles  a  r/»<  out  of  his  lands  upoix 
a  younger  child,  this  is  an  advancement,      a  P.  WiU* 

Likewife  if  the  father  by  deed  fettles  an  annmty  upon  a 
child,  to  commence  after  his  death  \  this  is  an  advascev* 
ment  fra  iant§ :  and  by  the  fame  reafon,  a  returfin  fettled 
on  a  child,  as  it  may  be  valued,  is  an  advancement alfab 
^  P.  mil  442. 

But  whatever  a  child  receives  out  of  the  m§tier^$  eftale^ 
it  is  faid,  (hall  not  be  brought  into  hotchpot.  As  in  the 
cafe  of  Halt  and  Fnderick^  T.  1726.  A  man  married,  asd 
had  three  children,  two  fons  and  a  daughter.  His  wife 
(urvived  b  m ;  and  having,  out  of  her  own  eftate,  given 
2000L  to  her  daughter  in  marriage,  died  inteftate,  ieav-  , 
ing  thofe  three  children.  The  queftion  was,  whether  dK 
daughter,  who  had  received  this  icooL  ought  to  brisg 
it  into  hotchpot,  before  ihe  Should  receive  any  furthef 
(hare  of  her  mother's  perfonal  eftate.  The  lord  chancetlol 
King  fard,  it  weighed  with  him,  that  the  a£l  of  diftribu* 
tion  was  grounded  upon  the  cuftum  of  London,  which 
never  afteded  a  widow*s  perfonal  eftate  ;  and  that  the  sA 
feems  to  include  thole  within  the  claufe  of  hotchpot  who 
are  capable  of  having  a  wife  as  well  as  children,  which 
muft  be  hu(bands  only.  And  £6  m  thia  cafe  (though 
7  witbout 
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without  mach  debate)  his  Icrdfliip  ruled,  that  the  daugh- 
ter fhould  not  bring  the  loool.  which  (he  had  received  in 
her  mother's  lifetime,  into  hotchpot.     2  P.  ff^ll.  356. 

And  if  a  child  who  has  received  any  advancement  front 
hfB  father  (hall  die  in  his  father's  lifetime,  leaving  chil- 
dren ;  fuch  children  (hall  not  be^admitted  to  their  father's 
diftributive  (hare,  without  bringing  their  father's  advance* 
ment  into  hotchpot :  As  in  the  cafe  of  Proud  and  Turfter^ 
Mi  1729.  A  father  had  feveral  children,  and  in  his  life- 
time advanced  in  part  one  of  them.  The  child  thus  ad- 
vanced in  part' died  in  hi^  father's  lifetime,  leaving  ifltie. 
Afterwards  ihe  father  died  inteOate,  pofleffed  of  a  confi- 
derable  perfonal  eftate.  It  was  rul^,  that  the  ifiue  of 
the  dead  child  muft  bring  into  hotchpot  what  their. fa- 
ther received  in  part  of  advancement,  as  he,  if  livings 
muft  have  done ;  in  regard  the  ifiue  (lands  in  the  place 
and  fteid  of  the  father,  claims  under  him,  and  cannot 
be  in  a  better  condition  than  the  father,  if  living,  would 
bave  been,  and  had  claimed  his  diftributive  (hare,  t  P« 
XPi//.  560. 

And  the  reafon  is,  becaufe  fuch  children  do  not  take 
in  their  own  right,  but  as  reprefenting  their  father  de« 
eealcd. — But  whether  thofe  grandchildren,  having  been 
advanced  fome  more  fome  lefs  by  their  father  in  his  Kfe- 
tine,  (hall  bring  their  feveral  advancements  into  hotch- 
pfn  one  with  the  other,  before  thej  (ball  diftrtbute  their 
decoled  father's  (hare  of  their  grandfather's  perfonal 
eftatc,  doth  not  appear  to  have  been  determined.  If 
Ibeir  father  alfo  died  inteftate,  then  it  feemeth  that  they 
Ibalt  be  required  to  bring  into  hotchpot ;  for  in  fuch  cafb 
tbej  take,  not  from  their  grandfather,  but  from  their 
iklber :  and  this  brings  it  within  the  general  rule  afore- 
^rig. 

But  where  there  are  only  grandchildren,  their  fathert 
W^mothers  refpedively  having  died  in  the  lifetimt!  of 
Adr  grandfather ;  in  fuch  cafe  they  take  in  their  own 
t^i,  and  not  by  reprefentation  of  their  father  or  mother 
deceailed.  Whether  thefe  alfo  (hall  bring  into  hotchpot, 
either  all  together,  or  thofe  defcended  from  the  fame 
lfiMk.atnongft  themfelves  refpedively,  may  upon  the  like 
jmiiiiidb  be  matter  of  doubt.  But  it  feemeth  that  this  cafe 
la^^kridier  off  from  the  rule  than  the  former.  For  here 
jter  do  not  take  by  reprefentation,  but  each  in  his  own 
l^^ti  And  the  ftatute  doth  not  feem  to  require  that  the 
coUatio  bonorum  fliall  extend  furthec^than  to  children,  or 
Ae  nfrefmtativa  of  fuch  children  :  In  like  manner  as  the 
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cuftom  of  London  doth  not  extend  to  grandchildren  (u 
will  appear  afterwards)  i  fo  neither  doth  the  cuftom  of 
the  province  of  York. 

A  doubt  likewife  may  arife,  and  the  folution  thereof 
will  be  the  fame,  where  a  grandchild  hath  received  fornix 
advancement,  not  froin  his  father,  but  from  his  grand* 
father ;  whether  or  no  fuch  grandchild  (hall  bring  his 
faid  advancement  into  hotchpot  with  the  brothers  and 
lifters  of  his  father  deceafed.  The  grandchild  in  this 
cafe  taketh  not  in  his  own  right,  but  as  reprefentative  of 
his  father ;  and  therefore,  as  it  feemetb,  fliould  not  bring 
bis  own  portion,  but  only  his  father's  portion^  into  botch* 
pot-»But  concerning  tbefe  points,  no  adjudicadon  bach 
occurred  (p). 

By  portion  net  equal  to  thi  Jhan  which  would  hi  don  to  Ao 
other  children']  A  child  partly  advanced  (hall  bring  in  its 
advancement  only  amongft  the  other  children ;  but  the 
wife  (hall  have  no  advantage  of  it.  H.  1701.  JFarduA 
Lent.     Prec.  Cha.  182*  184. 

To  every  of  the  next  of  kindred  to  tie  intejlate^  who  mt  n 
equal  degree'},  Here  it  is  very  material  to  inquire,  whofic 
thefe  next  of  kindred  in  equal  degree.  For  the  peifeQ  uni 
derftandiag  whereof,  it  is  to  be  obferved,  that  kindred  oxt, 
diftinguifhed  either  by  the  right  line,  or  by  the  coHkunii 
The  right  line  is  ef  parents  and  children,  computing  bf 
ajiendents  and  defcendents :  The  collateral  line  is  betweeo 
brothers  and  filters,  and  the  reft  of  the  kindred  among 
themfelvcs.     JyL  Par.  327, 

And  forafmuch  as  proximity  between  two  perfbos  pr9» 
ceeds  either  from  this,  that  they  are  defcended  one'firooi 
the  other  (which  makes  the  connexion  betweeo  afond- 
aots  and  defcendants),  or  from  their  being  both  defeeaM 
of  one  and  the  fame  perfon  (which  makes  that  of  coBi^ 
terals)  ;  we  judge  therefore  of  the  proximity  bctweeiiliio 
perfons,  by  the  number  of  generations  which  make  \uk 
the  one  and  the  other  of  the  faid  connexions.  And  theft 
generations  are  called  degrees^  by  which  we  ftep  firoa  ooe   { 


(/)  This  queflion  is  difcufTed  by  Vinniua  in  Lis  TraA  ii 
Cduitiomlujf  r.  12.  wiiere  he  quotes  the  opinion  of  (one  iein* 
lians,  that  if  a  grandfather  leave  a  fon  and  daughter,  and  graid* 
children  by  a  deceafed  daughter>  which  grandchildren  had  ft- 
ceived  ad  van  cement  from  their  grandfather  in  his  lifetimei  ikof 
fhall  collate  their  advancements  one  with  another,  bot  notiM 
their  uncle  and  aunt»  but  he  himfelf  is  of  opinion  that  they  Asl 
collate  with  the  brother  and  fifter  of  their  deceafed  noihcr.    * 
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pcrfon  to  another^  in  order  to  mike  the  computitiim  of 
their  kindred,  in  the  manner  hereafter  explained,  i  f/m- 
han^s  D$m*  631. 

ThoTe  of  the  right  line  ane  reckoned  upwards,  at  pa- 
rents ;  or  downwards  as  children :  thofe  of  the  collateral 
line  are  reckoned  ex  tranjverfo  or  fide-ways^  as  brotkert 
and  fiAers,  uncles  and  aunts,  and  fuch  as  are  tx>rn  from 
them.  .  JyL  Par.  327. 

And  there  is  no  difierence  between  the  6v\l  and  cawn 
iKVJn  the  afcending  and  defcending  line ;  but  every  ge- 
neration, whether  afcending  or  defcending  conftitutes  a 
diflferent  degree :  Thus  the  father  of  John  is  related  to  « 

bioi  in  the  firft  degree,  and  fo  likewife  is  his  fon  \  hit 
grandfather  and  grandfon  in  the  fecond  ;  his  greatgrand-  . 
father  and  greatgrandfon  in  the  third*  This  is  the  only, 
natural  way  of  reckoning  the  degrees  in  the  dire£l  line,  and 
(hctf  fore  univerfally  obtains,  as  well  in  the  civil  and  can^n^ 
as  in  the  common  law.    Blackft.  Difantt^  8. 

But  there  is  a  difference  in  reckoning  the  c^Uaitral  line. 
Thus,  if  we  would  know  in  what  degree  of  collateral 
kindred  two  perfons  ftand  according  to  the  civil  law ;  we 
inttft  begin  our  reckoning  from  the  one  of  them,  by 
afoending  to  the  pcrfon  from  whom  both  are  branched, 
and  then  by  defcending  to  the  other  to  whom  we  do 
count,  and  it  will  appear  in  what  degree  they  are :  For 
example.— In  brother's  and  fiftetsfons;  take  one  of  them, 
and  afccnd  to  his  father,  there  is  one  degree ;  from  the 
fuber  tt>  the  grandfather,  that  is  the  fecond  degree  \  then 
4efe«nd  from  the  grandfather  to  his  fan,  that  is  the  third 
degree ;  then  from  his  fon  to  his  fon,  that  is  the  fourth 
degree.     1  Inji.  23. 

But  by  the  canon  law,  there  is  another  computation. 
For  the  canonifts  do  ever  begin  from  the  dock,  namely. 
from  the  perfon  of  whom  they  da  defcend,  of  wbofe  dif-  ^ 
tance  the  quefiion  is :  For  example,  if  the  queftion  be. 
In  what  degree  the  fons  of  the  two  brothers  ftand  by  the 
canon  law,  we  muft  begin  from  the  grandfither,  and  de- 
fcend to  one  fon,  that  is  one  degree ;  then  defcend  to  his 
Cdo,  th^t  is  another  degree;  then  defcend  again  from 
the. grandfather  to  his  other  fon,  that  is  one  degree;  then 
defcend  to  his  fon,  that  is  a  fecond  degree.  So  in  what 
degree  either  of  them  are  diftant  from  the  common  ftock, 
id  the  fame  degree  they  are  diftant  between  themfelves. 
And  if  they  be  not  equally  diftant,  then  we  muft  obferve  • 
another  rule,  viz.  in  what  degree  the  moft  remote  is  dif- 
Cant  from  the  common  ftock,  in  the  fame  degree  they  are 
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diftant  between  thetnfelFes ;  and  fo  the  moft  nuMttmikm 
the  degree,     i  Infl.  24. 

Collateral  kinfmen  agree  with  the  lineal  in  Cfaby  thu 
they  defcerid  from  the  fame  ftock  or  tnceftor  $  but  tbef 
diiFer  in  thh,  that  they  do  not  defcend  from  each  ocbcr. 
Collateral  kinfmen  then  are  fuch  as  lineally  fpring  from 
one  and  the  fame  ancefior*  who  is  the  ftiff$^  roof,  or 
common  fti  ck,  from  whence  thcfe  relations  are  branched 
out.  As  if  John  has  two  fons,  who  have  each  a  na- 
inerous  iflue ;  both  thsfe  ifllies  are  lineally  defccnded  from 
John  as  their  common  anceltor ;  and  they  are  cdlaceral 
kinfmen  to  each  other,  becaufe  they  are  all  defcendcd 
from  this  common  anccRor,  and  all  have  a  portion  of  kis 
blood  in  their  veins,  which  denominates  them  tcnfama* 
neu     Black  (I.  Defc,  9,  10. 

And  the  very  being  of  collateral  confanguinity  confills 
in  this  defccnt  from  one  and  the  fame  common  anceftor. 
Thus  John  and  bis  brother  are  related  ;  why  f  becaufe 
both  are  derived  from  one  father :  John  and  his  fiift 
coufin  are  related  ;  why  r  becaufe  both  defcend  from  the 
fame  grandfather:  And  his  fecond  coufin*s  claim  to  con- 
fanguinity is  this,  that  they  both  are  derived  from  one 
and  the  Tame  greatgrano father.  In  fhort,  as  many  an- 
ceRors  as  a  man  hath,  fo  many  common  flocks  he  hsth, 
from  which  cullateral  k'nfn  en  may  be  derived.  And  is 
we  are  taugh:  by  holy  wiir,  that  there  is  one  couple  of 
anceflors  belonging  to  us  all,  from  whom  the  whole  race 
of  mankind  is  defccnded  \  the  obvioua  and  undeniable 
confcquL-nrc  i^,  that  all  men  are  in  fome  degree  related  to 
each  other.     /^.  ic,  11. 

The  difFcrtnt  manner  of  calculating  the  degrees,  may 
perhaps  be  better  apprehended  by  the  following  taUe; 
Wherein  it  is  to  be  obferved,  that  the  numeral  roaUA 
letters  at  the  top  exprifs  the  degrees  by  the  awl  Is^i 
and  the  figures  at  the  bottom  exprefs  the  degrees  by  ik 
canon  law. 


a  ;;and 
Father., 

Qrea^ 
Grand 

Fatlier 
3 

Grand  - 
leather 
2. 


Great 

Great 
Uncle. 
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And  here  it  is  evident,  that  the  degrees  in  the  diggip/ 
hg  and  afcinding  lines  are  by  both  lavs  the  fiune. 
the  Ton  i»  in  the  f.ril  degree,  the  grandfon  in  the 
and  the  grcacgrandfon  m  the  third,  bj  both  laws,  in  tiie 
dcfctttding  line.     So  the  father  is  in  the  firft  degree,  iIk 
grandfather  in  the  fccond)  spd  the  greatgrandEatfo  in  ^ 
third,  and  fo  on,  by  both  laws,  in  the  af€im£mg  linei. 
But  in  die  collateral  line  the  calculation  is  'different; 
Thus  the  coufin  german  is  in  the  fourth  degree  by  die 
civil  law,  and  in  the  fecood  degree  by  the  canon  lav. 
For  by  the  civil  law,  we  afcend  firft  to  the  father,  which 
is  one  degree ;  from  him  to  the  common  anceftor  the 
grandfather,  which  is  thefccdnd  degrees  from 'the  grand- 
father we  defcend  to  the  uncle,  which  is  the  third  degiee; 
and  from  the  uncle  to  the  coufin  german,  which  is  the 
fourth  degree.     But  by  the  canon  law,  we  begin  at  the 
common    anceftor    the  grandfather,  and  reckon  down- 
wards  from  him  to  the  father,  which  is  one  degree  ;  firom 
the  father  to  the  intefiate  is  the  fecond  degree :  fo,  on 
the  ether  fide,  from  the  grandfather  to  the  uncle  is  the 
firft  degree ;  and  from  the  uncle  to  the  coufin  gernian  is 
the  fecond  degree:  And  by  what  degree  they  are  diftant 
from  the  common  anceftor,  by  the  fame  degree  they  ire 
difiant  from  each  other,  that  is,  in  the  fecond  canouicil 
degree.— *  So  in  reckoning  to  the  fon  of  the  nephew^  or 
brother's  grandfon :  By  the  civil  law,  we  afcoid  to  the 
father,  which  is  one  degree  ;  from'  the  father  we  defcend 
to  the  brother,  which  is  the  fecond  degree ;  from  the  bro- 
ther to  the  nephew,  which  is  the  third  degree  ;  and  firom 
the  nephew  to  the  fon  of  the  nephew,  which  is  the  fboVtb 
degree.     But  by  the  canon  law  we  begin  at  thecommoo 
anceftor  the  father,  and  reckon  down  from  him  to  the  in* 
teftate,  which  is  oiit  degree :  Then  on'  the  other  fide« 
from  the  fame  common  anceftor  the  father  to  the  brotiKT 
is  one  degree  ;  from  the  brother  to  the  nepheir  is  the  fe* 
cond  degree^  and  from  the  nephew  to  the  fon  of  the  ot- 
phew  i&  the  third  degree  :  And  by  the  rule  before  laid  dovn» 
in  what  degree  the  further  of  them  is  diftant  from  the  com- 
mon anceftor,  in  the  fame  degree  they  are  diftant  from 
each  other ;  fo  that  here  the  inteftate  artd  the  fbn  of  bis 
nephew,  or  brother's  grandfon,  are  diftaht'by  the  canod 
law  hi  the  third  degree  of  kindred.  ^         ' 

And  the  reafon  of  the  different  methods  of  computing 
the  degrees  of  confanguinity  in  the  collateral  line,  bc« 
tween  the  civil  law  on  the  one  hand,  and  the  canon  1>^ 
on  the  oiher,  fccmcih  to  be  this :  The  civil  law  regtf*'^ 


394-  8X9ilU2f«     Diftribution. 

And  in  cafe  there  be  no  children^  nor  any  legal  reprtfentm* 
iives  of  them  ;  then  one  moiety  of  the  faid  eftaie  to  be  allottel 
to  the  wife  of  the  intc/iatc^  the  rtftdue  of  the  faid  eft  ate  to  bo 
difiributed  equally  to  tucry  of  the  next  of  kindred  of  the  inteftate^ 
who  are  in  equal  degree ^  and  ihofe  who  legally  reprefent  them. 

f.  6. 

Provided,  that  there  be  no  refrefcntation  admitted  among 
iollateralsy  after  brothers  and  ffiers  children,     f.  7. 

yfnd  in  cafe  there  he  no  wife^  then  all  the  faid  eflate  to  hi 
dijirihuted  equally  to  and  a?ncugfl  the  children,     f.   7. 

jfnd  in  cafe  there  be  no  childy  then  to  the  next  of  kindrti 
in  equal  degree  of  or  unto  the  inteftate,  and  their  legal  ft* 
prejentatives^  as  aforefuid^  and  in  no  other  manner  wbatfi' 
$'uer.     f.   7- 

Proyidtd  alfs^  and  be  it  ena£!edy  to  the  end  that  a  due  n* 
gardbe  had  to  creditors^  that  nofuch  di/iribution  of  the  gtodt 
of  any  perfon  dying  intefiate  be  mctde^  till  after  one  year  if 
fully  expired  after  the  inteftate*s  death  ;  and  thatfuch  and  eviry 
one  to  whom  any  di/iribution  and  Jhnre  Jhall  be  allotted^  fijall 
give  bond  with  fuffuient  furcties  in  the  faid  courts^  that  if 
any  debt  or  debts  truly  owing  by  the  intc/iate  Jhall  be  afters 
wards  fuedfor  and  recovered^  or  otherivife  duly  madi  to  op* 
pear 9  that  then  and  in  everv  fuch  cafe  he  or  Jhe  Jhall  rejpecv 
tively  refund  and  pay  back  to  the  admin-Jirator  his  or  bit  rater  ' 
able  part  of  that  debt  or  debts,  and  of  the  coJIs  offuit  oji^ 
charges  rf  the  adminijlrator  by  reafon  of  fuch  debt^  out  oflho 
part  andjharefo  as  af ore/aid  allotted  to  him  or  her^  therely  to 
enable  the  faid  adminiftrator  to  fay  arid  fat  isfy  the  faid  dihl 
or  dibts  fo  dif covered  after  the  dijlribution  made  as  aforeJ/aijL 
f.  8. 

Provided  always,  ami  be  it  enabled,  tijat  in  all  cafes  wberg 
the  ordinary  hath  uj'ed  •  erctofore  to  grant  adwinijlration  CUBi 
teilantento  annt  xo  ;  he  Jhall  continue  fo  to  do,  and  the  vffl 
of  the  deceafcd  in  fuch  tcjiument  cxpreffed  Jhall  be  performei 
and  obferved^  in  fuch  tnanner  as  it  Jhould  have  been  iftKs 
a^  had  never  been  made.     f.  q. 

And  by  the  29  C.  .2.  c.  3.  f  25.  for  explaining  ck^  • 
faid  ftatule,  it  is  dccbrcd,  that  nothing  therein  JbttUot^ 
tend  to  the  efiates  of  feme  coverts  that  Jhall  die  inteflato^  k$ 
that  their  hujbaiids  m^y  demand  and  have  admimftratiw  tf 
their  rights,  credits,  and  other  perfonal  ejiateSj  and  recover 
and  efijoy  the  fame,  as  they  might  have  done  before  the  makotg 
of  the  faid  a£l. 

And  by  the  i  J.  2.  c.  17.  If  after  the  death  of  a  foAff 
any  of  his  children  Jhall  die  intefiate  without  wife  or  cbiU^ 
in  the  lifetime  of  the  mother  i  every  brother  arid  fifitr^  ami  th 
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adiy  the  fame  degrees  of  kindred,  as  (for  inftance)  un*. 
cies  and  nephews  of  the  deceafed;  which  multiplicity, 
though  no  inconvenience  iathe  Koman  law  of  partible  in* 
heritances,  yet  would  have  been  produdlive  of  endieft 
confufion,  where  the  right  of  fole  fucceflion,  as  with  ui, 
IS  eftablifhed.  The  iflue  or  defcendants  therefore  of  the 
brother  of  John,  are  all  of  them  in  the  firft  degree  of 
^  kindred,  with  rttpcd  to  inheritances,  as  their  father  when 
living  was  :  thofe  of  his  uncle  in  the  fecond  \  and  fo  on ; 
and  are  CiilJed  to  the  fucceffion  in  right  of  fuch  their  re- 
prefentative  proximity. 

The  right  of  reprefentation  being  thus  eRablithed,  thc^ 
rule  with  regard  to  the  defcent  of  real  eftaies  amounts 
to  this  ;  that,  on  failure  of  iflue  of  the  perfon  laft  (eiied« 
the  inheritance  fhiill  defctnd  to  the  iflTue  of  his  next  mr 
mediate  anceftor.  Thus  if  John  dies  witSout  iflue,  his 
efl:iie  fhall  defccnd  to  his  brother  who  is  lineally  de- 
fcended  from  his  next  immediate  anccflor,  their  father. 
On  failure  of  bieihren,  or  fifters,  and  their  iflue,  it  fliiij 
defcciid  to  the  uncle  of  John,  the  lineal  defcendant  of 
their  commcn  anceftor,  the  giandfather;  and  fo  on, 
Blackjl,  ibid. 

But  this  repiefentittion  in  infinitum  amongft  collaterals, 
is  not  admitted  in  the  fucceflion  to  perfunal  eftatCt  the 
fame  being  t.^ltrr.ined  and  limited  by  the  ftatute  (as  will 
appear  afcciw; .  :«i). 

In  tb  cafe  -i  Wingate  and  FUch^  M.  21  Ja.  Admini- 
flratiop  upon  the  itatute  of  Hen.  8.  was  granted  to.tte 
brother  o.  the  half  blood.  The  brother  of  the  whok 
blood  appealed  to  the  dJegatcs,  aJIcdging  that  he  wa| 
nearer  of  kin  by  the  ecclefiairical  law  \  and  the  delegates 
inclining  to  repeal  the  adminiflration,  and  to  grant  it  tQ 
the  brother  of  the  whole  blood,  a  prohibition  was  granlcd 
to  try  the  matter  thereupon  by  the  common  law  :  fur  this 
being  oruained  by  ilatute,  it  was  faid,  that  it  ought  to 
be  interpreted  according  to  the  common  law.  a  {ifl 
Abr.  303. 

And  in  the  cafe  of  BlaMorough  and  Davis^  B*  13  Ir. 
Holt  chief  jufiice  faid,  that  the  conftrudion  of  fibe  fa- 
tute  of  diftribution,  on  the  proximity  of  degrees,  omft  b^ 
according  to  the  common  law.     12  Mod*  616.. 

But  the  more  modern  cafes  feem  to  fuppofe,  that  tk 
faid  ftatute,  being  made  in  an  eccleflaftical  matter^  ftsU 
be  conftrucd  according  to  the  rules  of  the  civil  laW. 

Upon  which  account,  the  learned  Dr.  Harris  ohipf^ 
that  the  three  firft  chapters  of  the  ii8tb  Novdof  ji»>' 
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riitn  dtferve  the  reader's  attentive  conftderation ;  ncft 
only  .becaure  they  contain  the  lateft  policy  of  (he  civil 
law,  in  regard  to  the  difpofition  of  inteilisites  eftates ;  but 
becaufe  they  are  the  foundation  of  our  ftatiite  law  in  this 
reiped.  And  they  are  ftill  (he  fays)  almoft  of  continual 
nfe,  by  being  the  general  guide  of  the  courts  in  Englaqdf 
which  hold  cognisance  of  diftribution<|  in  all  thofe  cafes^ 
concerning  which  our  own  laws  have  been  either  filent^ 
or  not  fufficiently  exprefs.     Har.  Juftln.  ad  finem. 

And  therefore  it  is  judged  reqaime  to  infert  the  faid 
three  chapurs  here  at  length,  and  in  the  progrefs  to  ob- 
ftrve  what  alterations  have  been  made  by  the  ftatute  afore- 
iaid)  and  by  the  other  laws  of  this  realm,  and  how  far 
die  faid  Novel  with  xt^^Q,  to  ti^is  matter  feemeth  to  b^ 
a  rule  and  direction. 


CHAPTER    THE    FIRST, 

Of  the  Jucceffion  ^/descendents. 

^*  IF  a  pcrfon  dicth  intcftatc,  leaving  a  d«* 
^  fcendent  of  cither  fex,  or  of  whatfocvcr  dcjgree  1 
*'  fuch  defcendcnc  is  to  be  preferred  to  all  aicend* 
*'  ents  and  collaterals.  And  if  any  of  the  dcfcend- 
f*  ents  of  the  deceafed  (hould  die,  leaving  fons  or 
-^«  daughters  or  other  dcfccndcnts,  they  (hall  fucceec} 
'*  in  the  place  of  their  parent,  and  (hall  be  intitled 
"  to  the  fame  fharc  of  the  inteftate's  eftate,  which 
^  their  parent  would  have  had  if  fuch  parent  had 
**  lived.  And  this  kind  of  fuccedlon  is  termed  a 
*•  fucceflion  inj{irpes\  for  in  the  fuccclfion  of  d^- 
*'  fcendents  we  allow  no  priority  of  degree,  but 
^*  admit  the  grandchildren  of  any  perfon  by  a  de- 
**  ceafed  fon  or  daughter  to  be  called  to  inherit  that 
♦*  pcrfon  together  with  his  fons  or  daughters,  with- 
**  out  making  any  diftindlibn  between  males  and  fe<^ 
f  males,  or  the  dcfccndents  of  males  and  females.*' 

And  what  the  civil  law  diftributes  in  this  manner 
^mongft  the  children  and  other  defcendenis,  the  ftatute 
clearly  enough  apportioneth  amongft  them,  taking  in  to- 
other with  them  the  wife  of  the  deceafed  where  there  is 

a  wife 
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H  wife  furviving.  And  herein  the  ciTil,  S^non,  common, 
and  ftatute  laws  do  all  agree,  in  giving  this. preference  to 
dcfcendents,  cxclufive  of  all  afcendanti  and'collaterals. 

Only  with  refpcfl  to  grandcbildreny^  thefe.'  by  the  civil 
law,  even  when  alone,  although  they  defcend  from  various 
Itocjcs,  and  are  unequal  in  their  numfacrs,'  will  tike  die 
Mate  of  their  deceafed  grandfather  f^^^flj^pfh  and  not  pit 
iopiia ;  as  fuppofe  a  man  fliould  die,"  leaving  grandchil- 
dren by  three  different  Ton;,  already  dead,  to  wit,  three 
by  one  On,  fix  by  another,  and  twelve  by  another,  each 
of  thefe  clafles  of  grandchildien  would  take  a  third  of  the 
cftate,  without  any  regard  to  the  inequality  of  the  num- 
bers in  each  clafs.  But  as  to  this  point  in  England,  the 
courts  in  which  diftributions  are  cognizable,  will  order 
thediviHon  of  an  eftate  in  fuch  cafe  to  be  made  per  etpiu\ 
and  this,  partly  from  a  motive  of  equity,  and  partly  frcm 
a  confideracion  of  the  intent  of  the  ftatute,  which  dirrds 
an  equal  and  juft  difiribution  :  and  when  the  ad  mencion<E 
reprefentation,  it  muft  be  underftood  to  refer  to  ic,  in 
thofe  cafes  only,  where  reprefentation  is  neceflary  to  pre- 
vent cxclufion,  but  not  to  refer  to  it  in  thofe  cafes,  where 
all  the  claimants  are  in  equal  degree,  and  therefoic  an 
take  each  in  his  own  right.     Hmtt.  Juji,  ibid. 

And  if  in  the  cafe  of  the  fuocciSon  of  a  father,  who 
leaves  behind  him  one  or  more  children,  his  widow  fluwid 
happen  to  be  big  with  child,  the  child  in  the  mother's 
womb  would  be  reckoned  among  the  children  of  thede- 
ceafed.-  And  if  the  other  children  flioiuld  proceed  to  a 
partition  of  theeftate,  it  would  be  neceifary  to  Iaya6de 
one  (hare  for  the  child  that  is  to  be  born,  and  to  name  a 
curator  to  it,  who  may  take  care. of  its  intrreft;  unleft 
they  (bould  think  it  more  convenient  to  delay  the  partition 
unto  the  birth  of  the  child,  either  by  re^fon  of  the  ujicer- 
tainty  whether  the  child  will  be  born  alive  or  not,  or  he- 
caufe  it  may  happen  that  there  may  be  more  children  than 
one  of  this  birth,     i  Strah  Dom.  674. 

But  this  provifion  is  rendred  more  effefiual  by  the  fta- 
tute  aforefaid,  which  requires  that  no  diftribution  ihall  be 
made  till  after  the  expiration  of  one  year  from  the  intef- 
tare's  death,  within  which  time  fuch  child  or  children  iriil 
be  born. 
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CHAPTER    THB    SECOND. 

Of  the  Juccejfion  of  ascendi;nts. 

«*  WHEN  the  deceafcd   leaves   no   defcend- 
entS)  if  a  faiher  or  mother  or  other  afcend- 
cnt    furvive    him,  we  decree,   that   they  (hall 
be  preferred  to  all  collateral  relations ;  excepc 
brothers  or  fifters,  as   (hall  be  hereafter  more 
particularly  declared.     And  if  divers  afcendents 
are  living,  we  prefer  thofe  who  are  in  the  ncarefl: 
degree,  whether  they  are  male  or  female,  pater- 
nal or  itiaternal.     And  when,  feverd  afcendents 
concur  in  the  fame  degree,  the  inheriiiiance  of  the    . 
deceaifed  mud  be  fo  divided,  that. tne: afcendents 
on  the.  part  of  the  father  may  receive  one  half^ 
and  the  afcendents  on  the  part  of  the  mother  the 
other  "half,  without  regard  to  the  number  of  per- 
fons  on  either  fide.     But  if  the  deceafcd  leaves 
brothers  or  fillers  of  the  whole  blood,  together 
,  with  afcendents,  thefe  collaterals  of  the  deceafed 
fhall  be  called  with  the  neareft  afcendents  \  and 
altho'  the  furviving  parents  arc  a  father  and  mo- 
ther, the  inheritance  muft  be  fo  divided  according 
to  the  number  of  perfons,  that  each  of  the  af- 
cendents, and  each  of  the  brothers  and  fitters, 
may  have  an  equal  portion  (y)." 
If  a  father  or  mother]  By  the  law  of  England,  when 
child  dietb  inteftate  leaving  ^  father ;  the  father  is  fold/ 


(^)  This  Novel  excludes  the  children  of  a  deceafed  brother  of 
le  arlMle  blood,  when  they  concur  with  brothers  and  k%im 
id  afeeadcntc;  but  by  Novel  1^7.  c.  1.  They  are  ad- 
lined  by  reprefentaiion  to  take  the  fame  (hare  which  their  £&- 
icr  would  h;.ve  uken  had  he  lived.  Both  Novels  require 
hole  blood  ODiy  in  brothers  and  fillers  of  the  deceafed  and  their 
bildren,  when  they  concur  with  afcendents,  or  with  a  brother 
ad  filler  of  the  whole  blood ;  but  not  in  any  other  degree ;  and 
lerefore  civilians  admit  brothers  and  fifters  of  the  half  blood  to 
ike  equally,  andean  uncle  of  the  half  blood  to  concur  with  one 
f  the  whole,  and  prefer  him  to  the  fon  of  an  uncle  of  the 
rllde  Mood.  Vimiut  ad  Infi.  3.  5.  4.  Uuhtr.  ii.  di  Sac.  ok 
ai^oft     Sandi  D$^is.  lit.  ^  dtf^t. 
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intidcd  to  the  whole  perfonal  eftate  of  the  ioteflatti  ct* 
clufive  of  all  others ;  and  anctendf,  thai  if,  in  the  ragn 
of  king  Henry  the  Hrft,  a  furriring  fathtr^  or 
could  have  taken  even  the  real  eftate  of  ffacir 
child.  But  this  law  of  fucceiSon  was  altered  fooa  after- 
wards ;  for  we  find  by  GlanviKe  that  in  the  time  of  kiog 
Henry  the  fecond,  a  father  or  mother  coold  not  have 
taken  the  real  eftate  of  their  deceaM  chiMren,  the  iahe- 
riuncc  being  then  carried  over  to  the  collateral  bae.  Aol 
it  hath  ever  fince  been  held  as  an  inviolable  mwrim,  Ait 
an  inheritance  cannot  afcend.  But  this  aleetmtHMi  ia  iha 
law  made  fince  the  reign  of  king  Henry  the  firft,  did  not 
extend  to  perfonal  edatc;  fo  that  before  the  ftatuteof  the 
1  Jac>  2.  c.  17.  if  a  child  had  died  inteftate,  without  1 
wife,  child,  or  father,  the  msfter  would  have  been  in- 
titlcd  to  the  whole  perfonal  eftate ;  but  by  that  AatBte| 
every  brother  and  After,  and  their  reprefimtativcSf  iw 
have  an  equal  (hare  with  her.     Harr,  Jl^*  Md* 

Or  other  alcendcnc]  Here  it  is  manifeft  by  thecivS 
law,  that  afcendents,  of  whatever  degree,  fludl  be  piP- 
ferred  before  a]]  collaterals  (except  in  the  cafe  of  brottat 
and  fifters  2S  aforefaid^  But  by  Hultchief  juftice,ia  the 
cafe  of  Blackbirongb  and  Davii^  it  was  holdcn,  that  this 
is  altered  by  the  iiatute  ;  which  prefers  the  next  of  kio 
tho'  collaterals,  before  one  tho'  lineal  that  is  more  re- 
mote.    I  P.  ^ilL  51. 

In  the  laid  cafe  of  Blackberwugb  and  Davis^  £1  1 3 
Adminiftration  being  granted  to  the  grandmother,  the 
srunt  moved  for  a  mandamus  to  have  it  granted  to  her, 
urging  that  the  firll  adminiftration  was  void,  flie  beiog 
nearer  in  degree.  But  by  Holt  chief  juftice:  In  fuch 
cafe  it  is  not  void,  but  only  voidable ;  and  it  Is  a  matter 
properly  conteftibie  in  the  fpiritual  court.  And  if  tfaej 
arc  in  equal  degree,  the  fpiritual  court  hath  cleft  ion. 
AnJ  the  'grandmother  is  as  near  as  the  aunt,  becaufe  the 
defccnt  to  either  would  be  a  mediate  defcent,  tbe  mediam 
of  which  is  the  father.  But  the  court  thought  the  ad- 
vantage on  the  grandmother's  fide,  in  this  refped,  that 
fhe  ftands  in  the  right  line.  Afterwards  the  aunt  moved 
for  a  maridamus  to  have  dijlributiony  being  in  equal  de- 
gree. C)n  the  contrary,  it  was  argued,  that  (he  was  not 
iniitled  to  it,  being  not  fo  near  as  the  grandmother,  CdT 
the  grandmother  ftands  in  the  place  of  the  mother,  and  is 
in  the  fecond  degree  to  the  inteftate ;  the  aunts  are  the 
daughters  of  the  grandmother,  and  the  daughters  canntf 
be  in  equal  degree  with  their  mother.    And  by  Holt  chief 
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uftice :  No  mandamus  ought  to  be  in  this  cafe.  And  he 
ai4^  a€  by  the  common  law,  father  and  mother  were 
nearer  than  brother  and  fifter,  fo  grandfather  and  grand- 
mother are  nearer  than  uncle  and  aunt.  And  the  grand- 
mother in  this  cafe  is  the  root  of  the  icindred,  whereas  the 
sunt  is  only  a  branch,  i  Sali.  38, 25 1.  Pnc,  Cbg.  527. 
I  a  Mti.  623.     I  P.  IVilL  51,     Ld.  Raym.  684. 

So  in  the  cafe  of  Wooir^ffe  and  Wlchwarth^  in  the  court 
of  ebancery,  7*.  17 10,  it  was  clearly  agreed,  that  if  one 
dies  inielUtCy  feaving  a  grandmother  and  uncles  afid 
auQts;  'the  grandmother  is  intitled  to  the  perfonal  eftate^ 
in  exclusion  of  the  uncles  and  aunts.     Pnc.  Cba,  527 

If  divers  afccndents  are  living^  we  prefer  choie 
who  arc  in  thcnearcft  degree,  whether  they  arc 
male  or  female,  paternal  or  maternal]  And  con- 
^mable  hereunto  are  the  words  of  the  ftatute,  and  ia 
liich  cafo  the  diftribution  (haM  btf-madeamongft  the  next 
of  kindred  who  are  in  equal  degree.  So  in  the  cafe  cif 
Mib&r  and  Barkham^  Mof  13,  17239  where  the  next  of 
kindred  to  the  inteftate  were  a  grandfather  by  the  father*^ 
fijc,  and  a  grandmother  by  the  mother's  fide }  it  was  de« 
creed,  that  they  fhall  take  in  equal  moieties,  as  being  in 
flqoal  degree  \  for  tho'  the  grandfather  by  the  father's  fide 
aay  in  fome  refpe&  be  more  worthy  of  blood  (as  in  cafe 
of  the  dcfceot  of  lands);  yet  in  this  refped,  dignity  of  ^ 

blood  it  not  materiah     t  P.  WiU.  53. 

And  when  feverai  afcendencs  concur  in  the  fame 
degree,  the  inheritance  of  the  deceafed  mud  be  fo 
divided,  that  the  afcendents  oh  the  part  of  the  fiEi« 
dier  n\%y  deceive  one  half,  aind  the  afcendencs  on  the 
part  .of  the  mother  the  other  half,  without  regard 
tp  the  number  of  perfons  on  either  fide]  By  the 
Ci^flpB  of  France  (Mr.  Domat  tells  us),  in  purfuanee  of 
tkie  f  ulc  pMUma  patirnit^  maiirna  matermt^  the  remotcft 
atbendents  are  preferred  to  thofe  that  are  nearer,  with  rQ« 
IjpcA  to  the  goods  dcfcended  from  their  ftock.  Andthis^ 
he  fsyiv  feemech  to  be  more  equitable  and'  natural ;  gnd 
then  tfcen^th.  even  to  be  fomething  of  a  hard(hip  in  the 
ciM|l4Ary  ruloi     i  Struh.  Dom.  639. 

A«4-with  OS,  .in  lefped  of  me  defcent  of  lands,  the 
ffvio  hoMeib,  that  lands  which  came  by  the  father  (ball 
dcfcend  to  the  heirs  on  the  part  of  the  father,  and  the 
lands  which  came  by  the  mother  fliall  defcend  to  the  heirs 
W  the  part  of  the  mother.    But  with  rdpe^  to  the  diftri- 
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biition'  of  perfonal  eftate,  the  ftitute  ttfqUirM  eft  eqail 
diftribution  amongft  all  fuch  afceodenu  as  Mtt  in  equal 
degree. 

If  the  deceafed  leaves  brothers  and  fillers — toge- 
ther with  afcendents,  thefe  collaterah  of  the  de- 
ceafed fhall  be  called  with  the  neareft  afceiklents] 
If  it  (hould  here  be  aflced,  whether  the  brother  of  ao  in- 
teftate  would  exclude  the  grandfather  by  the  cltiI  law ; 
the  Novel  appears  ^t  firft  fight  to  anfwer  it  V6rv  fullj  id 
the  negative,  by  enabling,  that  if  the  deceam  katcs 
brothers  and  fiflers,  together  with  afcendants  in  the  right 
line,  thefe  collaterals  Iball  be  called  With  the  neareft  A 
cendentf.    And  the  generality  of  writer!  have  imderflood 
this  paiTage,  as  admitting  afcendents  and  brothers  to  take 
jointly  :  Yet  a  contrary  intcrpreution  bath  been  gifcabj 
ibme  civilians,  and  for  this,  amongft  other  realbns,  tiuk 
as  a  benefit  is  hereby  intended  to  tte  brothers  and  fifleni 
this  benefit  to  them  would  be  fo  much  the  lefs,  as  the  al^ 
cendents  are   farther  diftant  from  the  perfon  decaaftd^ 
whereas  on  the  contrary  in  reafon  it  ought  to  be  fa 
much  the  more.     As  for  example;  fuppofe  there  are  t«S 
brothers,  and  a  father  and  mother,  in  this  cafe  each  ko^ 
ther  would  receive  a  fourth  part  i  but  If  there  be  no  Mcr 
or  mother,  it  may  happen  that  there  fliall  be  fear  graai- 
fathers  and  grandmothers,  and  then  each  brother  woaM 
have  but  a  fixth  part ;  fo  there  may  be  eight  grtatgrtai 
fathers  and  greatgrandmothers,  in  which  cafe  each  kfia- 
ther  would  receive  but  a  tenth  part;  and  fooa«— BnttUi 
queftion  feems  now  to  be  fetded  in  England^  in  ei 
quence  of  three  determinations;  the  firft  of  vhtch 
given  in  the  exchequer,  in  the  cafe  of  Pm&  and  ffTflhp, 
T.  1708 ;  the  fecond,  in  the  cafe  of  N§riwj  and  /MM 
before  Fortefcue,  mafter  of  the  rolls,  M.  17491  anil  da 
third  was  delivered  by  the  lord  chancellor  nardwidbe^  li 
the  cafe  of  Evelyn  and  Evityn^  H.  1754*     Hmrr.  Ji^ 
ibid. 

Which  cafe  of  Evelyn  and  Evifyn  waa  tbii;«*Bf  #t 
lord  chancellor  HardwUh :  This  cafe  •  ia  betwcca'  As 
grandfather  and  the  brother  of  the  decc^Ued.'  It  ia  iaiM 
on  the  behalf  of  the  grandfatbery'thaf  he  is  in  ti^fttit' 
gree  of  confimguinity  with  the^  brother  of  the  -  dteoaU 
and  intitled  to  an  equal  fhare  of  his  eftate  imdar  ifaaftl- 
tute  of  diftribution.  The  ftatute  (ays»  that  tiw  ajrikriv^ 
(in  cafe  there  (hall  be  no  wife,  children,  orcbiMNin 
children)  (hall  malce  a  juft  and  equal  diftribudM  a^m 
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the  next  of  kindred  to  the  dead  perfoh  in  equal  degree* 
or  legally  reprefenting  their  ftocks  pro  fuo  cuiquejure» 
««  according  to  the  laws  in  fuch  cafes,  and  the  rules  and 
**  limitations  hereafter  fet  down.*'  Which  licnitation  is 
only  t  particolar  fpecificttion  in  what  cafes  reprefentttion 
ihall  be  allowed ;  and  there  is  nothing  more  exprefled  in  tht 
flattttet  than  that  the  eftate  (hall  be  diftributed equally  to  ere* 
tj  the  next  of  kin  to  the  inteftate,  who  are  in  equal  degree 

This  point  has  been  already  twice  determined  in  courtt 
of  equity.  Firft,  in  the  cafe  of  PhU  and  WilfiMWi  and 
afterwards  in  the  cafe  of  Norhtaj  and  Viears*  ^ 

But  it  has  been  infifted  on  for  the  grandfather,  that 
both  thefe  decrees  are  erroneous  %  and  that  according  «to 
the  computation  of  the  civil  law,  the  grandfather  and  brother 
are  in  equal  degree,  and  confequei^tl v  are  equally  intitled, 
'  And  I  do  agree,  that  in  this  cafe  the  computation  of 
degrees  ought  to  be  according  to  the  rules  of  the  ciril 
law  I  and  that  thofe  of  the  common  law  are  only  to  be 
marded  in  matrimonial  cafes.  Notwithftanding  which 
I  uall  adhere  to  the  determination  of  the  cafe  of  PooU  and 
Wilfiaw.  I  have  feen  the  lord  chief  baron  Ward's,  and 
Mr.  baron  Price*s  reports  of  this  cafe,  and  alfo  that  of 
Mr.  Dodd  (afterwards  chief  baron).  The  laftof  which^ 
diottgh  but  mort,  is  the  cleareft  of  the  three.  It  was  a 
UIl  brought  by  the  grandmother,  for  a  Oiare  of  her  grand- 
fen's  eftate  equally  with  bis  brother.  And  it  was  infifted 
on  for  her,  that  (he  was  in  equal  degree  of  confanguinity, 
and  equally  intitled.  But  the  reporter  favs,  '*  All  the 
J^  court  contrary ;  and  there  has  been  no  fuch  ufage  dace 
**  the  nuking  of  the  ftatute."  And  I  know  of  none 
fincei  though  it  is  83  years  fince  that  ftatute  was  made. 
The  fttbfequent  decree  at  the  rolls  was  conf  jrnuble  to 
tUa.  And  therefore  I  (hall  not  attempt  to  overthrow 
thefe  determinations. 

But  if  this  was  rts  inUgra^  I  think  there  are  ftrong 
grounds  both  from  the  common  and  civil  law,  to  prefer 
tlw  brother  to  the  grandfather.  The  words  in  the  ii^iute 
**  fr%fui  iui^kijutet  according  to  the  hws  in  luch  cifes/* 
raer  to  certain  precedent  rules  and  methods  ot  expound* 
jpg  Ae  law. 

Xhe  civil  law  is  no  part  of  thr  laws  of  England,  any 
Ibrther  than  it  has  been  received  here  in  certain  cafes* 
In  defcent  of  lands  there  is  but  one  degree  between  bro« 
dier  and  brother.  See  lord  chief  judice  Hale's  argument 
ia  the  cafe  of  C$llingw§od  and  Pace^  i  f^entr.  42 3.  wno 
Ciyt,  that  according  to  the  computation  of  degrees  ac- 
cording to  the  laws  of  £ngland,  brother  and  brother 
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makes  one  degree.  And  the  brother  is  diftant  from  bis 
brother  and  fiffer  in  the  firft  degree  of  confanguinity.  And 
he  adds,  that  though  the  brother  is  by  the  civil  law  in  the 
fecond  degree  from  the  brother,  yet  they  fav,  ip  collaterals 
nullus  eft  pr9ximor  frain^  ideoqui  in  £§llaUrmJHms  nMlIm 
ift  primus  gradui^  fidfiamdus  obtinet  vicem  trind.  In  the 
cafe  ot  Blaekboromgb  and  Davis^  i  P.  IFiu.  50.  the  lord 
chief' jiiftice  Holt  delivered  the  opinion  of  the  court,  and 
faid,'  that  the  laws  of  England,  and  not  any  foreign  lav, 
ought  fo.govern  in  this  cafe,  and  he  cited  the  Saxon  laws 
and  others  to  the  point  then  in^queftion,  which  was  ctfii- 
ccrning  a  perfonal  eflate. 

What  I  have  faid  would,  I  think,  alone  be  fufficient 
to.fupport  the  determination  in  the  cafe  of  P§iU  and  WiU 
JhMw ;  as  it  fhews,  that  the  conftniAion  of  the  ftatuie 
ought  to  be  according  to  the  law  of  England*  But  I  far- 
ther  think,  that  according  to  the  Roman  law  alone,  ttoe 
would  be  fufficient  ground  to  fupport  the  refolulipai 
How  the  matter  of  fucceffion  of  collaterals  ftobd  upon  the 
law  of  the  twelve  tables,  and  what  alteration  it  recsjiei 
by  the  confiitution  of  the  emperor  Claudius,  and  the 
ftnatus'tonfultum  Teriullianum  made  in  the  time  of  iht 
emperor  Antoninus  Pius,  the  adopted  fon  of  Adrian,  b 
as  to  let  in  the  motKrr  who  was  before  excluded,  maybe 
feen  at  large  in  Vinnius*s  commentary  on  the  lolHtBle^* 
By  the  text  itfelf  of  the  Inftitutesf,  it  appears,  thai  ite 
grandmother  was  not  to  take  as  well  as  the  mother.  The 
words  are,  Po/fca  autem  fenatus^ionfulto  TgritJlimm^  fiifi 
divi  Adriani  temporibus  fa£fum  eft^  plenifjimi  dg  trifti  '  ' 
JUm  mitris  non  etiam  aviie  de/erendum^  tsutum  gft 
Vinnius's  comment  on  this  pafla^e,  page  543,  woo 
that  it  was.ln'the  time  of  Antoninus  Pius.  ButHeii 
cius's  Syntagma,  lib.  3.  tit.  3.  examines  all  the  aiga- 
ments^  and  inclines  to  Juflinian's  opinion.  By  CbeCoi£|i 
thefifter  is  preferred  with  the  grandmother  or  gnuidfi|chw« 

But  the  whole  has  been  altered  by  the  Noveb  .^  JdB* 
hian.  — It  has  been  faid,  that  the  Noyels  were  ncMr  le* 
ceived  in  the  weftern  empire.  But  this  is  not  1^  in  the 
generality  in  which  it  was  laid  down.  Far  tbef  hsM 
been  received  in  all  countries  where  the  civil  lav  IM 
been  received,  as  much  as  other  parts  of  that  law  |  whiA 


has  never,  fince  the  declenfion  of  the   weftern 

been  taken  for  the  abfolute  rule  of  law  in  any  Ute  V 

All  the  commentators  of  the  civil  law»  confider  dtt^NN  li 
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•  Lib.  3.  tit.  2.  par.  3*  f  Lib.  3.  tit.  J.  per.  I. 

\  Lib.  6.  tit.  58. 1.  9* 
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vels  at  part  of  the  Roman  law.  They  call  tKem  jus  n^ 
wjimum.  Vianiai,  in  his  commentary  on  the  Inftttiktes*^ 
has  a  diflertattto  which  he  calls  rsai§  frecidinS  ah  intiftau 
txjuri  mviffm§.  Now  bv  the  iiSch  Novel,  the  brothers 
are  let  in  to  take  an  equal  ihare  with  the  father  and  mo- 
ther. It  is  true  that  Mr.  Domat  is  of  another  opinionf* 
But  Voct  maintains  the  former  opinion  with  great  clear* 
nefs:  lUmd  mm  faiis  txpiditum  i/t^  Uc.  %.  In  this  paffage 
Mr  Voet  fliews,  that  the  emperor  in  the  abotd  cit^ 
Novel  has  eqfiphatically  (siAjfratra  afirons  cum  fnxtmis 
p^kbi.dfiimlt9iiiMS  v§€ari ;  which  mention  of  the  ntxi  in 
iigrn  would  be  entirely  fuperfluous,  if  it  was  not  intend- 
ed  to  denote  thoTe  who  are  in  the  firft  afcendtng  de- 
gree (r) ;  fince  it  is  a  certain  rale  of  law,  that  there  is  no 
reprefcntation  in  the  afcending  line.  He  afterwards  (hews 
what  abfurdities  follow,  by  letting  in  remoter  peribns  in 
the  afcending  line  to  fliare  with  the  brothers  i  fince  the 
more  remote  they  were,  the  more  in  number  they  might 
be,  and  confequently  would  carry  away  a  great  9^u^ 
from  the  brothers,  as  the  eftate  is  to  be  divided  into  aa 
many  portiooa  u  there  are  perfons.  He  then  argues  from 
the  words  of  the  Novel,  which  fays,  that  the  brothers 
flttU  b#  called  to  fucceed  equally  with  the  aicenden'tf,  in 
the  next  degree.  (See  the  critique  on  thefe  wonbj  in 
Domat  before  cited) ^5f  aut  fimr  ant  matir'^fmmm^ 
Whence  it  follows,  that  thev  are  no^  to  come  in  promit 
cooufly  with  all  afcendants,  but  Si  fior  mtt  mstirfitirint. 
And  be  gives  fome  additional  reafons  to  fupport  his  >opi«> 
nioik  Si  aut  ^ol^— ^-thefe  are  the  words  of  the  Novel 
es  cited  bv  Voet ;  but  in  the  Novel  itfelf  it  is  8!  et  pat^r 
{mwrn  vwiif  n  /miIii^  iino'ay).    Upon  which  Mr.  Domat  ar*i 

■      « 

'*4toedicioo  at  Leyden,  1726.  p.  554.  •       < 

f  Folio  edidon  at  Paris,  1713.  vol.  ift.  part  sd.  book  2d. 
dt«  ad*  feft  i.  paragr.  7tb.  Or  Strahan'i  Tranilation  ad  edition, 

PV«6J9« 

X  Hague  edition  I73i.  vol.  ift.  book  38.  tit.  17.  paragr.  13, 


(r)  Bat  upon  thefe  words  Hobcr  has  obfervcd)  that  thoTe  may 
he  *^ia  to  be  "  next  in  degree  muhcm  nsm  prectdef*  from 
iriJMOce  he  argaes  that  though  the  grandfather  is  excluded  when 
the  Cither  and  brothers  concur ;  jet  when  the  father  is  out  of 
dhe  way  the  grandfather  becomes  mxt  in  dtgru^  and  ought  to 
focoeed  with  the  brothers.  The  truth  is,  that  on  this  ixnnt 
aiffilisBf  are  divided,  fee  Huh.  ad  Inft.  lib.  3.  di  Smccff*  ab  Im^ 
%tlt.Jkmidum  Arv.  1 18.  f.  9. 
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-met  ihtt  the  words/  «^,  beine  tnnflated  from  At  Gieeka 
£gnify  itfi.  However  Mr.  voet^f  genenl  mfoning  mif 
be  preferred  to  Domtt't,  it  is  not  fair  in  bim  to  alter  dw 
words  of  the  Novel,  on  purpofc  to  favour  hit  own  intei^ 
pretation  s  when  he  could  not  but  know,  that  n  coMraij 
one  hu  been  fouiided  on  the  words  as  they  ftiuid  in  the 
Novel 

The  lord  chief  juftice  Hale  in  tfaovplaco  above  ctei 
(i  Vefitr.  423.)  fiys,  that  the  brother  is  the  firft  dcgne 
in  cdlaterals.  And  the  text  of  the  InftitHte*  ftp,  Jl^ 
ri$r  quidim  U  infmmr  €§pMi$  aprhm  grmim  imdfk  %  Mm 
quiB  trw^irf$  ntmurMtmr^  aftcund§. 

Vinnius,  who  is  a  very  acute  commentator,  in  the 
m/M  futeeJiuii  ex  jwi  nmnffm§  above  cited,  has  9a  ai|a* 
ment  to  prove,  that  the  right  of  fiicceeding  it  not  alw^ 
according  to  the  proximity  of  degaees.  In  wU^ 
(P-  556- )  are  the  words,  (ktUlnJk  iptmrfkri  ptjgh  ^  ^^Smi^ 
f(&ri  graibt  comjHtmiijuri  freximiiaiitf  UifaumM^  mmk 
its  pii  adem  graiu  out  ittam  pr§pimftu§refmU^Jiilkmmjm 
Jk  fHiui0'  This  fliews,  that  one  perTon  may  be  pitlaniil 
10  another  in  equal  iegrttfiejus  fusjk  f$im$. 

In  the  prefent  cafe  ■  ■     iffii  utiUtat^  jufH  fnf  mmktU 
Mfgif  indines  to  the  preferring  the  biotber  to  ibHaianl 
father  I  fince  there  is  in  young  peribns  a  natural  jp^a^ 
arifimdi.    This  alone  iodeed  would  not  ba  fiilJLiaai  « 

Sound  a  determination  upon ;  but  joined  to  o*ar  ip* 
as,  it  has  its  weight.  And  iinoe  not  only  the  jaifaii 
are  on  this  fide  the  queftion,  but  the  detorminatioaahBai 
been  that  way,  and  to  overthrow  them  wouM-tasri  iain» 
troduce  inconveniences,  as  it  might  diftuib 
already  made,  which  is  an  argument  of  tiic  gn 
in  the  law,  J  fhali  determine  this  point  in  favour  of  fti^ 
brother,  to  the  cxclufion  of  the  grandfather, 

CHAPTER    THB   THIRD.' 

Of  tbejucciffion  of  Collaterals. 

*'  IF  a  perfon  leaves  neither  defcendcats  VOfjt 
*'  cendcnts  at  the  time  of  his  death,  «e  Aft 
^*  call  his  brothers  and  fillers  of  the  whok  \kA 
^^  whom  we  have  alfo  called  to  inherk  with  ihl  6- 
^*  thers  of  deceafed  perfons.    And  when  thifefC 
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^  no  brothers  of  the  whole  blood  with,  the  deeeafed» 
^  we  call  thofe^  who  are  either  by  the  fame  Yacher 
^*  oolys  or  by  the  fame  mother.  And  if  the  de« 
^'  ceafed  leaves  brothers,  and  alfo  nephews  by  a 
^.*  deceafcd  brother  or  lifter:  thofe  nephews  IhalL 
"  be  called  to  fucceed  with  their  uncles  and  aunts 
^'  of  the  whole  blood  to  the  decealed :  but  how« 
^'  etcr  numerous  thofe  nephews  are,  they  (ball  be 
^  intitled  only  to  that  Ihare,  which  their  parent 
^*  would  have  taken,  if  alive.  From  whence  it 
^  fellows  that  if  a  man  dies,  and .  is  furvived  by 
"  the  children  of  a  deceafcd  brother  of  the  whole 
^  blood,  and  alfo  by  brothers  of  the  half  blood, 
"*  then  his  nephews  (that  is,  the  children  of  his 
^  brother  by  tne  whole  blood)  are  to  be  preferred 
'*  to  their  uncles  and  aunts  $  for  altho'  fuch  ne« 
^  phews  are  themfelvcs  in  the  third  deg«e»  yet 
■*  they  are  preferred,  as  their  parent  would  baire 
F  been  if  livine.  And  on  the  contrary,  if  a  man 
^  dies,  and  is  ^rvived  by  a  brother  of  the  whole 
**  ISlood,  and  by  children  of  a  brother  of  the  hi^ 
<*  Ubod  deceafcd,  thcfe  nephews  are  excluded,  as 
^  their  father  would  have  been,  if  he  had  Uved 
f.  But  amon^  collaterals,  we  allow  the  privilege  of 
^  repreientation  to  the  ibns  and  daughters  of  bro* 
■Others  and  fifters,  and  no  farther;  and  we  grant  it 
^  only  to  brothers  and  lifters  children,  when  they 
^  concur  with  their  uncles  or  aunts,  paternal  or 
^  inaternal :  for  when  defcendents  are  called  to  in- 
^  herit,  we  by  no  means  permit  the  children  of  a 
^  deceafed  brother  or  fifter  to  fhare  in  the  fuccef- 
**  lion ;  altho'  the  father  or  mother  was  of  the 
><  whole  blood  with  the  deceaied  brother.  But  we 
^  have  fo  far  allowed  the  right  of  reprefentaiion  to 
tf  brothers  and  lifters  children,  that  being  only  m 
<*'  die  third  degree,  they  are  called  to  inherit  #i(h 
pc'thofe  who  are  in  the  fecond :  And  this  isevid^tl^ 
■^,  fafcanfe- brothers  and  (ifters  children  are  pre(i^« 
s<  nd  to  the  uncles  and  aunts  of  the  deoeaftdi^ 
^  fiatgrnal  as  mU  as  maternal  ^  akho*  they  aie.  all 

£e  3  ••  » 


■  »fc'iiw<  dgyafctf  ripMiiiii— But  ifade-l 

*  enfripatelnaffaBlte^Hadirrs  oor  fiftcn, 
'  ;  wrthen  oil  dl 
J  to  the  preroga' 

'^c  of  Ack  ic%cAnc  dt^ets,  prcferriflg  the 
^  aOKr  to  tbc  aooK  mnotc :  and  if  fever^  an 
*'JbmtdmAc  fime  deptc,  die  inbcntance  mvA 
"be  divided  accortfina  to  Ac  Dumber  of  peribnS| 

*  aad  duB  maaoer  or  di*i(fin^  an  inheritance  ii 

*  ali4a(fi*ifi(wa><«p^."      Harr.  Ju{Hn.  JbicL' 

'  Of  Aevbok  blood].   WaaafibenobbrreinreU- 

tiap  aa  i|k  aHnaiM  knaa  A*  wfaok  blood  snd  iha 

Ur  hM.  IM  ibc  Uv  rf  Jlvh^  b  difcrenl  in  thii 

"     *  BccfioD  regirdi  landt  of 

la  cbe  tiie  of  inberit- 

t  vfeafe  Hnod  iaJaifi  frcffrm,  'and  the  half 

1  la  aa  Uaad  iaka^pMc  1w  dtfccat.    In  fuettSoA 

a«  ham  tcco  au>re   unceitiiot 

4n  aa  aotin  of  tb»  diftinaioa 

______  d  aa^dtt  half  blood,  bw  dirtat 

rdHbibatiaa  la  be  «iric  •■■■i^  tbe  next  of  kioditd 
feunl  degree  ID  thciMeftaaet    But  being  certain  thit 
tebtbbt  mi  Utn  af  tic  hjlf  blood  are  in  the  dmc  de- 

ewitbbmtbcniad  fitcnafihe  »-ho:e  blood,  it  hadt 
Aa  geacial  cpiaina,  ihas  accxxding  to  tbe  faid  ft»l 
«M^balhnaaadiim«f  the  UfUoodwcMdid  « 
aKamlftmartbeiaiBlM^  dbia,  with  cte  bialhM 
fiadUca«rtte«fbakblMdi  ahbot^b  riwRB-^  fiMnl 
pnq^^enis  of  jadaMats  pvoi,  fiace  tl)a  iaBbte^  altoaH 
ii^  the  batf  nooa  to  bave  but  ao  balf  Suni  Bat  ikf 
laviatbit  Mitiadar  b  aaw  be«MM  fiaM  Ud  iomkilii 
ncr  fioce  the  decme  of  the  heafe  of  badi,  ta  itbtfcafe  « 
jniMaad'6ra«l»i  aitOB  an  apperiftaArdMReiachu-' 
tmf,  •faicb  had  bem  men  ia  bvour  of  Aa  hdf  Uaodi 
M4lHdcb«aafii»cdb]rcMb4abrfkHk:    i«»4. 

jlmTf.ftTif.. 

..^AM  dut  OuU exttad  to aMU»a««ibc«karof  ikpMf 
yml.  And.  lord  Hardwicke  (kid.  be  cbald  mc  dHbt 
j^  this  fmi  fcbe  cafe  of  a  child  Ja  iHain>WjBJ  aMT]^ 
aiWfttiiaie  to  |o  to  cbOditB  tmra  at  aaj  dMb^  m 
iidM»«rai  tocMfcaaiocoimBieace'br  fidbealtat'^ 
dMtlbatipB,.ori.fD  eaa&aiakiaf  hack  a^iil^  %  «M( 
M  l«  objcaipo  .   B«it  ib^  ndnot  baffaoi  baeayft^ 
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child  muft  be  in  nrum  natura  at  the  death  of  the  inteftafe 
brother  whofe  eftace  it  in  queftioo ;  but  at  the  utmoft  ic 
cannot  be  carried  beyond  the  year,  in  which  a  diftribu- 
tion  is  to  be  made.     Burmt  and  Man.  '   Nov.  x6»  17489 

I  f  the  deceafed  leaves  brothers  and  alfo  nephews] 

III  the  cafe  of  IValjb  and  IValfo,  M.  1695.  A  man  bad 
three  brothers  ;  one  of  them  died,  leaving  three  children  ; 
andther  died,  leaving  two ;  and  the  third  died,  leaving 
five  children:  after  which  he  himfelf  died^  inteftate.  Ic 
was  refolved,  that  diftribution  (hould  be  fgr  cnpitn^  and 
not  per  fiirpis  \  and  that  all  the  children  (hould  hav« 
equal;  becaufe  none  of  them  t^tke  by  way  of  reprefent* 
attpn,  but  all  as  next  of  kindred  in  equal  degree.  Pm^ 
Cba.  54.  (1)  ^ 

So  in  the  cafe  of  Janfon  and  Bury^  H.  1723.  Lord 
chief  baron  Bury  had  feveral  brothers  and  fifiers,  fome  oE 
the  half,  and  fome  of  the  whole  blood,  who  all  died  i/i 
his  lifetime,  all  leaving  feveral  children.  And  now  upon 
a  bill  exhibited  for  the  diftribution  of  his  eftate,  it  was 
dccceed  by  the  whole  court  of  exchequer,  that  the  diftrj* 
button  (hould  be  per  capita^  and  not  fer  ftirpts ;  for  now 
dicj  do  not  take  by  reprefentation,  but  as  next  of  kin  to 
the  inteftate.  But  if  one  of  the  brothers  or  fifters  of  the 
chief  baron  had  furvived  him,  the  children  of  the  reft 
nuft  have  taken  only  by  reprefentation,  that  is  to  fay» 
firjiirpis*  And  the  cafe  in  this  court,  between  tValltxA 
Ttm^Onm^  v^  cited,  which  was  on  June  281  1711.  Dr. 
W^i  the  ii|te(Ute  bsd  two  fifters ;  Sufanna,  of  the  half 
Uood»  who  teft  Samuel ;  Elizabeth,  of  the  whole  blood, 
who  left  John,  Mary,  and  Dorothy.  Both  the  fifters 
died  in  the  lifetime  of  Dr*  Wall.  His  wife,  as  admini« 
ftratrixt  preferred  a  bill  for  direAion  in  the  difbibution  ; 
and  the  court  decreed  one  moiety  of  the  inteftate's  eftate 
10  the  wife  I  and  die  other  moiety  to  be  divided  into  four 


(/)  And  herewith  |hf  beft  civilians  agree»  SiJMjiaiJrmirMm 
JIH9  mm  f^emfitf  np»/lrsires,/uc€iJMt§i  ii^  cafit^*  Cufsc.  ad  Niv* 
nf.|  adiFiuJ.  2.  II.  For,  as  Viqnlai  has  obfcrv^ in  his 
fUUim  ^aris  ^Mofii^St  lib.  a.  c  jq.  the  ri^ l|t  of  reprtfent- 
fdon  is  a  idion  of  lav»  which  it  intfodnced  in  order  that  the 
gnMdmkf  of  the  furviviagf  brother  or  fiiler  may  not  excldte 
Attr  nephews  or  nieces.  9ot  in  d^  cafe  foeh  %  fitfon  is 
MMwefiry*  as  all  the  cUipanis  nft  in  an  c^«al  degree  of  proK^ 
jnitf  19  tl»e  49«eafcd. 

£e  4  partfa 
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p»rtt,  one  part  for  the  iSite  of  Safaniu,  and  three  fbt  Om 
ifliie  of  Elizabeth.    And  no  diSin^ioa  wu  tnadc  bcrweea   . 
the  whole  uid  the  half  blood.     Buni-  159. 

And  A»  aincfa  for  ibe  1  i8ib  Novel  of  Juftiniui.  W*" 
BOW  pfOCMJ  with  the  exfianaaoa  of  the  other  parts  0/  the 
4iialB  «  dHbibution,  aod  of  the  other  fUiutct,  confe- 
^■ift  ttMeapoD. 

mni  ffitrt  chiiiTtn\    In  the  cafe  vf  A^vtv  and  Hardini,  Tt  4- 
i6qi  :  The  qucfiion  was.  Whether  the  words  of  the  fl»-  «, 
t^ite  are  to  be  inteDJed  of  brothers  and  fillers  10  the  in*  m 
•  teftate  J  or  whether,  when  diftribatlaa  falls  out  amongft  «. 

brothers  and  Afters,  though  remote  rdations  to  the  in*  \ 
teflaU^  leprcfeniation  (hall  be  admitted  amongS  thetat 
And  the  court  held,   that  the  reprefentatioa   (hould   bi. ; 
enlr  between  the  brothen  and  fiftert  to  tbe  iotefiitDt 

b  Urn  tAUBmmA^m^V.  1700,     TWf«ftlft 

cfaUag  diAribatiaa  woe  ■  teoM  bealh«f\^ 


ic  m  bdd  bf  tbs  cootti  ibtt  ihi  4MnU  Wathar^  *Mift» 
MraakwMMtitMi  m4  Atf  a  decMM  bfollHJkJK 
ia<t%  gtult^UdKD  IMMlcamiiiwilha*«n|H 
bRMlw^orfie»*>cUldica.    i /.  JTOi:  ij.  ^  fpi.gM.. 

So  in  tha  caA  ef  JItww*  Md  XcdfawMi  iK  If  M.  4^ 
■PMi  died  inteftate,  kaving  ao  wife  or  cMd^  bnow  » 
fifltf,  but  bis  next  of  kin  were  an  H^cle  hr  bb  «aAlril 
fi^,  ud  a  dMeafad  aiufi  ebiU.  The  laVe;  %m^ 
aMU.agiiQa.ttwuaclefefaihan  of  ^  imaglrtudbiin 
To  whick  d»  dcfcndint  donuncd  t  aod^lto  dMincH. 
WM  allowed.  And  tbekrd  chaoceUar  fiiid,lM^lhi«fe: 
efPdtandPM  waiin  pobti  aod  that  what  JlidjIaH, 
urged  in  regard  to  tiia  hudfbip  of  the  caft,  waa  a 
fat  to  it  mar  lccM,lttrd,  that  if  an  imqftaiK,]  ^  , 
daoeafad  broAevS  00I7  fan,  and  ten  cUldicn  ft  ajMffr 
td  half  fifter,  the  tea  children  fiuU  talca  Ms  piiM  it 
deven  with  the  ibo  of  tbe  dccealed  btother,  -^fttilm- 
law  IB  fo,  becanla  tbej  all  take  per  capiat  and  tm  If 
wyofrcprdbabdoa.    xF.mU.$^ 

.  i^t^  tiir4  if  M§  diUdy  liim  m  the  ntMt  tf  kinA'ti  » 
«f»rf4i«nO  In  thecal))  W  Dwrtnd  and  Frtjivmdt  JaM' 
jDi  >73B>  The  iairfta«e  left-two  aunts,  and  a  ocpbe#|J 
aad  a  niece  {cU)df«n  of  a  bntbei  dcccafed).  By  the  lorf, 
chaocdlo^  Hardwkka^tht  ftirplus  muft  be  divided  inii 
fmr  faiti  e^nally  aaMWgft  tbem,  i^ey  being  all  in  cqud. 
dq[rH^  and  thcRfbce  die  cfaitdrcD  do  not  take  (<T_ftirfi^ 
■■■'  -■  '  '  bul 
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hot  pit  enpiUi  I  but  if  the  father  of  the  nieces  bad  been 
fifing,  he  would  have  taken  the  whole,     i  AtK  455.  (/) 

Tiii  mjuih  diflribution  of  the  goods  of  any  pirf§m  dying  in* 
U/I^i  hi  madi  till  afior  om  year"}  But  the  right  to  the  dtf- 
iribative  (hare  vefts  immediately  on  the  inteftate's  death* 
As  in  the  cafe  of  Grice  knd  Grictf  H.  1 708.  Where  a  per- 
Ibn,  intided  to  a  diflributory  (hare  of  an  inteftate*s  eftate^ 
died  within  a  year  after  the  inteftate,  it  was  decreed,  that, 
although  by  the  ftatute  no  diftribution  it  to  be  made 
within  a  year,  yet  the  (hare  of  the  deceafed  perfon  it  ta 
iniereft  vefted,  tranfmiffible  to  his  executort  or  admini* 
ilratort  \  for  iii  this  fenfe  the  ftatute  makes  a  will  for  the 
ioteftate,  and  it  is  as  if  a  legacy  was  beqneathed,  payable 
■  year  hence;  which  would  plainly  be  an  intercft  vefted 
pmently.  Nay,  where  one  died  without  wife  or  ifitie, 
and  inteftate,  leaving  a  father,  who  alfo  died  before  tak* 
ing  out  adminiftration,  or  altering  the  property  of  the 
c&te;  yet  by  the  ftatute  the  right  to  the  inteftate'a 
pprfenal  cftate  vefted  in  the  father,  and  confequently  be* 
loegcd  to  bit  executors  or  adminiftrators,  and  not  to  the 
next  of  kin  to  the  iirft  inteftate,  who  in  this  cafe  hap* 
pened  to  be  a  different  perfon.     3  P.  Will.  49. 

Hufimtd  may  demand  and  have  adminiftratisnl  By  tbia 
oplaiiatory  a^  of  the  29  C.  2.  the  right  of  hufbandt  it 
fimd,  of  adminiftring  to  thdr  wives  rights,  credits  and 
•Cher  perfonai  eftatet. — In  the  cafe  of  Cory  and  Taykr^ 
M*  X693«  The  wife  intitled  by  the  ftatute  of  diftribu- 
noSy  died  before  any  diftribution  was  made,  and  the  huf- 
kend  died  foon  after  without  taking  adminiftration  to  hia 
wife :  It  was  decreed,  that  the  wife's  (hare  fhould  go  to 
die  hefiMiiid't  admini(lrator,  and  not  to  the  admintttrator 
eflbftwife.    a  Krr;i.  302.  (11} 


{A  A,  diCerence  is  obfervable  here  between  this  provifion  of 
iftrmtiite  of  Charles  a.  according  to  the  iattrpretadoa  here 
pet  epdn  it,  and  the  Novel  of  Juftinian,  which  ia  tne  third  chap* 
titf  pielert  brothers  and  fifters  children,  to  the  uncles  and  aanta 
of  teedeceafed,  by  reprefentation,  for  both  defcriptions  of  p^ 
feea  ave  -in  the  third  degree.  Lord  Hardwicke  obferved  ia 
itmtbf  T.  Stanley f  irfra,  that  the  ftatute  of  diftribudons  is  in^c« 
OMUly  penied ;  and  in  this  cafe  it  feeois  to  have  overlooked 
tin  dorane  of  reprefentadon  in  brothers  children*  althoogli 
Aid  ftatute  andj  the  1  Ja.'  a.  r.  17.  admit  of  ic  where  the 
^pSmriiirf  a  brother  of  the  deceaf(^d  concur  with  their  oades, 
ia  tilftnfiff''  Of  the  undes  and  aunts  of  the  deceafed,  and  where 
tkeyconcar  with  the  deceafed's  wife  and  mother. 

(a)  lideji(fra,  jUmmJlratiotf,  5. 


w^m 


42 


■^^^  tPHOki.     Diilribution. 


'Mi.  l7lS>  ^iic^  and  Jfynnt.  A  wife  tniitled  by^K 
dndl  of  Mr  fifter,  to  1  ptrfonal  eflate  confining  of  tbio(i  I 
Id  lAIpBt  'dM|  her  huHiJnd  married  again,  and  died  [»• 
lij|air,'wHbMA  blTiriK  taken  ^dminiflritioo  to  his  firR 
irile.  The  fecoml  wife  too)c  out  idminiftnuian  u>  Y'.ic, 
mi  tlfb  to  the  lirft  wire  uf  ihc  g'mds  [loc  adminlOrc^  v; 
dk  hvfbind.  And  it  was  dcciced,  ihai  the  :\:\i  «  fc't 
Aan  of  bar  fiffer'i  peilbo^l  cHaie,  lliould  t:c>  to  i':i-  iduii. 
jMbatrlx  o{ ttM  bnft^nd.  And  the  )urd  chancellor  Co*. 
per  Aid,  tktt  the  Cltceplion  in  the  gaiuie  of  ibe  29  C  2. 
Mb  mtxootltt  it  Id  the  liff  of  (he  huJband,  or  (o  the 
^Irtunflance  of  hit  having  reduced  any  put  of  the  wi&'t 
perfboil  eflate  into  pofTElBon,  but  proiidct  that  no  pari 
of  ber  eftate  (hall  be  diftributed  aoiong  her  relations  after 
her.     1  i».  »?//.  378. 

M.  1718.  Cart  and  Jf/ra/f.  A  wife  dtcd  poficlled  of 
thing!  in  action.  The  hufband  futvivcd.  and  died  with- 
out taking  out  letters  of  adminifltaiion  to  hit  wife.  After 
wbicb  the  next  of  kin  to  the  wife  admimlhed  to  ber. 
And  the  lord  chancellor  Macclesfield  h«)d  that  the  wi'c't 
xdoitniftrator  wai  but  a  truflee  for  the  executor  of  ihe  fauf- 
band.  And  be  faid,  that  this  claufe  in  the  tA  was  made 
in  farotir  of  the  hufband,  and  not  to  his  prejudice ;  (o  tbtt  I 
it  was  intended  by  the  parliament,  (hat  (he  hufb<tod  Aoald  ' 
te  within  the  ftatuie  of  diltiibution  To  at  to  uke  ibe 
wifit'l  ihingi  in  adiun  at  to  his  beneAt>  but  Ihould  not 
he  within  the  fame  at  to  bis  prejudice;  far  were  the  coa- 
ftruQton  to  be  othetwife,  (he  hufband  of  the  wife  inief- 
tate  would  be  in  a  wotfe  cafe  than  the  next  of  kin,  tbe' 
ever  lb  remote,  which  was  not  the  intent  of  the  flaivlb 
J  P.  ffili.  361.  And  the  reporter  addt,  that  Mr.  VawMl  I 
cited  the  cafe  of  Lady  Alftcugh,  whtrein  he  ftid,  ]o(4 
Cowper'f  opinion  was  the  lame  witb  tbe  lord  JH>jfc!k(i 
field's,  that  tbe  wife's  thinei  in  adion  dij  Ttft  iathe 
kulbaad  by  the  ftatute  of  diniibutioo  \  fo  tha(  %M».  Ail 
rcfblution,  tbe  right  of  adminiftratJon  ibilinn  tiM  1%^ 
tit  the  eftate,  aiM  ought,  in  cafe  of  iha  knfriadH  foitfi 
after  the  wife,  to  be  granted  to  the  waa  at  fci«  |o  iii 
hufband,  in  the  fame  nanqer  «*  it  ii  granted  to  a  Hfilav} 
legatee.     U  jSj. 

For  if  a  buloand  rarriTe  fail  wife)  idl  inln«Ae  vdWh 
her  belong  to  hioi  j  and  although  he  dja  vridioiC  ff^f(t 
then  in,  or  taking  out  adminiftration  to  bir,  jSfp^ 
beloog  to  bit  reprcTeaWivci,  wj  not  to  kt^u  ^i^SlX 


\fit 
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80  io  the  cafe  of  Humphnjs  and  BulUn^  T.  1737.  The 
iilfe  had  a  legacy  left  her  by  her  hufband^   and  after 
aiarried  a  lecond  hulband,  and  died.     Her  (econd  huf- 
band  took  out  adminiftration  to  her*  but  died  before  he 
received  the  legacy.     His  next  of  kin  took  out  admini- 
ftration  to  hiiti,  and  received  the  legacy.     Another  per* 
Ion  took  out  adminiftration  to  the  wife  of  the  goods  not 
idminiftred,  and  brought  a  bill  againft  the  hulband's  ad« 
niniftriitor  to  repay  the  money.    The  queftioo  wai^  whe- 
ther it  belonged  to  the  plaintiff  in  that  right,  or  to  the 
defendant  a^  reprefentative  of  the  hulband.     The  lord 
chancellor  Hariwicie  thought  it  fo  clear  for  the  defend- 
ant, that  he  would  not  fuSer  it  to  be  argued.     He  faid« 
This  it  a  plain  cafe,  taking  it  as  it  flood  on  the  old  ftap 
tnles  of  adminiRration,  for  thereby  the  hufband  was  in*' 
titled  to  adminiftration  if  he  furvived  his  wife.     And  as 
it  flood  on  thefe  ftatutes,  no  body  could  call  him  to  an 
account  for  the  effedls,  for  the  party  wa^  to  adminifter 
for  the  good  of  the  foul,  but  not  to  make  a  diftribution. 
But  by  the  22  ^  23  C  2.  c.  lO.  adminiftrators  are  liable 
to  make  diftribution,  one  third  to  the  wife  of  the  intef- 
tate,  and  fo  on*     Yet  upon  the  penning  of  that  ftatute, 
though  no  notice  was  taken  of  the  hufband  being  adqninU 
fff^tor  of  bis  wife,  it  was  held  not  to  be  within  the  zOti 
for  no  jperfon  could  be  in  equal  degree  to  the  wife  with, 
the  hufoand,  and  fo  he  was  not  fubje£t  to  the  ftatute  of 
diftribution.    Which  matter  is  explained  by  the  '29  C.  2. 
^.  J.  f,  25.  which  fays,  the  hufband  may  demand  admi- 
Biftration  of  his  deceafed  wife's  perfonal  eftate,  and  re- 
cover and  enjoy  the  fame,  as  he  might  have  done  before 
that  ad,  which  was  (before  that  a£l)  as  his  own  proper- 
ty.    And  if  before  die  ftatute  of  diftribution,  the  huf- 
luind  bad  died  before  he  had  called  in  the  effeds  of  hii 
irife,  and  any  other  perfon  had  taken  out  adminiftration 
to  |bc  wife,'  he  would  have  been  a  truftee  for  the  huf- 
l^aiidf     So  in  the  cafe  of  Cart  and  Rhvh  in  lord  Mac- 
^fiesfield's  tinie,  it  was  held  that  an  adminiftrator  de  boms 
im  of  the  wife  was  a  truflee  for  the  reprefcntadVe  of  the 
iiiibiiid-     Therefore,  though  in  point  of  law  the  plaintiff 
jbay  b^  r^prefenutive  of  the  wife,  yet  he  is  only  a  truftee 
for  ifM^  neat  of  kin  to  the  hufband  $  and  then  the  plaintiff, 
|i^  briiiVI'^S  ^^^^  '''"  againft  the  perfon  for  whom  he  is 
{abnaiicfi,  has  been  guilty  of  a  breach  of  trufi ;  fo  his  bill 
null  be  difmiflU  with  cofts.    2  j/br.  Caf  Eo.  4iS« 
SUi  £i  intift^f  withut  wife  9r  dnli^  in  tbi  li/iiimg  •/ 

fjf$  m^ir]  Before  this  ftatute  of  the  i  J.  2.  c.  17.    if 

on^ 
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one  died  without  wife  or  child,  hit  Buttha*  bad  illa.al 
hii  fifters  uid  brothen  nothing  j  u  the  father  famtmg 
hath  all  it  thii  d*^.  And  the  reafoD  of  naakiog'  thk.£> 
tute  w»,  becnfe  the  mother  might  uutj,  uid  taaj 
all  awaf  to  another  hufbaod.     i  Sail.  aji.  _ 

But  if  there  be  no  brother  or  filter,  or  reprefentativcl 
brother  or  Tifteri  then  it  tl  out  of  the  ftacutc,  and  the  a 
thir  fiiall  have  the  ivbolc,  as  file  had  before  the  tnali 
of  it.  Ai4n  the  cafe  of  Jatifan  and  FrntUhnmet  T.  a 
The  fon  died  inteftata  without  father,  brother,  or  fir 
hii  mother  living.  She  makei  her  will,  and  tbi 
nafce*  an  executor  and  lefiduar;  legatee;  arul  dies  wii 
a  week  after  her  fon,  and  without  having  taken  adoi' 
Aration  to  him.  The  brother  of  the  mother  takes 
adminiflration  to  the  fon,  as  his  uncle  and  next  friend. 
The  mother's  executor  brings  a  bill  againft  the  und^ 
wno  was  the  fon's  adminiflrator,  to,  have  an  accooat  of 
the  perfonal  ellate  of  the  Ion  in  right  of  his  tdlatrix,  who 
was  inlttled  to  it  by  the  ftatute  of  dillribution.  Loid 
chancellor  Cowper  faid,  that  the  adminiftrator  of  the  lbs 
is  only  truftee  for  the  next  of  kin  to  the  intellate  who  art 
intitlcd  to  a  diftribution  by  the  ftatute,  and  that  in  ib'l 
cafe  was  the  mother,  the  fon  dying  without  father  bro- 
ther CH*  lifter;  and  it  is  an  intereft  veiled  in  the  moihcr, 
(bough  Oie  died  before  adminiftration  taken  out  to'tbe 
fon,  4nd  ihall  go  to  her  executor  and  refiduary  legatee: 
And  decreed  accordingly.  ■  fjW,  ExecuL  [Z.  12.)  i. 

Without  votft  ir  etiU]  T.  11  G.  2.  Ktihvay  and  Ktiha^. 
R.  Keilway  died  inteflate  poflclTed  of  a  confiderable  per- 
fonal eltate,  and  without  iSiie,  leaving  a  ivifi  and  feveni 
brothers  and  fiften,  and  his  mother  living.  The  will 
.  under  the  ftatute  of  C.  1.  takes  a  moiety ;  and  a  qncftiaa 
arillng[upon  the  llitiite  of  J.  1.  how  the  other  moie^ 
Ihould  be  drftiibutcd,  whether  the  mother  fhould  ban 
the  whole,  or  only  a  dittributive  fbare  with  the  brotben 
and  filters,  a  bill  was  brought  in  order  to  have  the  W- 
nion  of  ihe  court.  Upon  hearing,  the  lord  cbaocwor 
King  was  clearly  of  opinion,  and  decreed,  that  the  Bo- 
ther fliould  have  no  more  (han  a  Ihare  of  the  other  moie- 
ty with  the  brothers  and  fillers  of  the  intellate  j  far  the 
intent  of  the  ftatute  was,  to  put  the  mother  (who  befoR 
flood  upon  the  fame  footing  with  the  father]  in  the  fanifl^ 
flate  and  condition  only  with  thefe  collaterali  ;  to  that 
whenever  Ihc  is  intitlcd,  they  Qull  hive  an  e^ual  fitaie 
with  her.     Str.  710. 

May 
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Mijr  H,  1739*  Stmdty  and  Stmdey.  Hobf  StmJefAicA 
fltieftaie»  teaviog  a  wife,  and  a  mother  living,  and  chiU  , 
leca  of  a  brother  deceafed.  Thefe  children,  ai  reprefenta- 
irca  of  their  ftther,  bring  a  bill  to  have  one  half  of  the 
Boietj  of  the  intefiate's  eftate ;  the  wife  being  intitled  to 
the  other  moiety,  and  the  mother  (as  they  infiftcd^  to 
lave  only  an  equal  Oiare  with  them.  It  is  true,  in  thia 
Bife  there  is  a  wife  left ;  but  the  intent  of  thead  was  to 
^C  the  inteftate's  brothera  and  fifters,  and  their  repre- 
faitaiivcs,  in  the  fiune  light  and  condition  with  the  mo- 
Aier  I  to  that  whenever  the  mother  was  intitled,  the  bro» 
iMft  and  Cftera,  and  their  reprefentatives  (per  ftirpes) 
Mie  to  have  an  equal  flure  with  her ;  and  cited  the  cafe 
Bf  JUftcMfy  and  Kiilway^  which  is  exadiy  the  fame  with 
the  piefent,  ejuept  that  in  the  prefent  cafe  the  ioteftate  had 
BO.hrothcr  or  lifter  living  at  his  death,  which  Is  nbt  ma* 
Krial,  in  regard  that  the  children  of  the  brother  take  by  ^ 
Wfty  of  reprefefltation.  For  the  mother,,  who  claimed 
die  whole  moiety,  it  was  infifted,  that  thefe  ftatutes  are 
l»  receive  a  fiivourable  conftrudion,  to  exclude  reprefent« 
■dvea  in  a  remote  degree,  in  refped  of  collaterals ;  and 
words  in  the  ftatute  of  Jamet  are  in  the  coniundlivey 
require  a  brother  or  iifler  to  be  in  iffi^  as  iffell  as  re- 
pufrnilrtives  of  brothers  and  fifters,  to  make  a  'cafe  with- 
in Ihia  ftatute.  It  has  been  determined,  in  the  cafe  of 
IPUi  and  W^Jb^  that  when  the  inteflate  leavea  brothera 
er  finera  children,  and  no  brother  or  fifter,  fuch  children 
mke  fit  eafitMy  as  next  of  kin,  and  not  by  reprefent* 
Mkm  I  and,  in  the  cafe  of  Durmtt  and  Priftwood,  that  the 
iftni&ion  of  the  ftatute  was  the  feme,  if  a  man  died 
annts  and  nieces,  and  no  brother  or  After,  fuch 
and  nieces  would  all  take  per  eafim^  and  the  niecea 
QhaU  BOC  tzkc  per ^irpes  i  and  yet  it  the  father  of  the 
■ieeea  had  been  living,  he  would  have  taken  the  whole. 
4kad  fnMa  thence  it  was  argued,  that  as  there  was  no 
*  fifter  of  the  inteftate  living,  if  the  plaintiffs  in 
eafe  took  any  thing,  it  muft  be  neccfiarily  per  capita^ 
mot  by  reprefentation ;  that  when  brothers  children 
fir  e^piteif  they  muft  neceflarily  take  as  next  of  kin, 
as  they  are  not  in  equal  degree  with  the  inteftate't 
,  they  could  not  otherwife  take  at  all.  Aqd  it 
ferther  argued,  that  if  they  were  intitled  by  repre* 
,  it  might  be  carried  to  the  fourth  or  fifth  gene* 
for  there  is  nothing  to  reftrain  it  in  thif  ad,  aa 
is  in  the  ftatute  of  diftribution^  w|itch  would  ere* 
jraat  coofiiiiQa  and  fraSions  in  the  eftates  of  inte& 

XI  tatcs. 


taan.    By  d>e  lord  duaedtm  Hariwieke  :   Thoe  M 
'■thnafe;  Fk^  Wbetber  tbe  '  '  ' 


who  an  chihhn  of  Ac  faleiMc't  brother,  tbA  ktaf 
wkb  tke  Bother  of  the  imHbli^  there  being  a  wiff^Hm 
AM  imdhief  Secondly,  roppefioi  they  nuiy,  not«Mlribp|> 
ing  thtt  thric  it  a  wife ;  wbeibnribejr  can  come  is,  rs  »• 
Ipeia  thattbeic  iioolndvarj^Cfrof  die  intctlatsUTiasI 
Ai  to  the  firft,  it  is  dineaiy  within  ithc  cafe  of  AaIi^ 
apd  JUfaef  I  and  I  «n  fadifiai-widi  the  rcaroo  of  iht 
oft.  it  dapndi  1901  tke  ciMftniaion  of  tbe  fietik 
in  tto  ftahitt  of  T"*"*  wUch  il  very  incorredlj  penM^ 
•■d  fe  it  rite  jii'mi  of  diftribMkm  i  and  ihctcfon  a  cn» 
Cmdioa  it  t*  be  BMdtapM  ttetccond  (tatote,  Kcotdnf 
Wtbc  inieni  aed  BKaiiiiif  af  dfc  iegiOatuir.  Upoa  ds 
iaime  of  difihbatiaa,  £e  defcendiog  line  "H~W  J 
collateral*,  and  afterwavdi  won  to  tbe  oen  of  ki%4b 
that  the'  fiitbev  or  notfaer  wmiM  uke  all ;  tfaefdfai«4t 
fthfeqaeMt  ftatule  infeoded,  that  tbe  nother  JhoJt  IM 
a proviGoB  onlj equal  widi  A9  brother  or  fifleraf A 
intcftaic  As  to  the  fecond  qiieflioii,-k  it  a  atwiMI 
for  the  iiiteftatchaileftoobrathcrorfiflcr,  £trthaailiK 
to  collate  (jr).  or  flwre  cquall/  with.  Tbe  cifc  af  M|( 
and  V'lid^  ii  grounded  upon  the  Aitute  otCharim.  H 
words  of  that  a&  do  fuppofe,  that  there  aaft  b«  fiMB|H» 
&■■»  to  take  in. their  own  right,  and  others  in  iMtirf 
■eprefentation  ;  but  the  ftatute  of  Jatrut  is  of  a  difait 
kind,  and  lets  in  another  pcrlbn.  .  Here  is  a 
■•a  original  (hare  in  her  own  righ^  and  the 
fitters  children  take  as  if  the  brother  and  fifter  wcn-lik 
iitg ;  for  tbe  word  and,  immediately  precediog  Ae  waril 
tbt  nfrtfnttativei,  muft  be  conttrued  in  the  dbji  " 
As  to  tbe  objedtioD,  that  fuch  repreicntatii 
carried  to  feveral  generations,  1  think  that 
doth  not  follow  ;  for  the  provifo  io  the  flatMticf  '^mm 
it  to  be  incorporated  into  the  fiatute  of  CfmHu,  ' ' ' 
nrprefsly  fayt,  that  reprelenutioa  iball  not  be 
beyond  brothers  and  fifters  children  ;  and  this  is  tg 
to  tbe  rule  laid  down  by  lord  Hale,  that  fiatntis 
fmri  maitria  Ibill  be  connrued  into  one  inotber.  I 
tbeSatute.of  yoMTJ  intended  to  kt  in  the  rule  of  the 
rlaw,  which  contained  three  lines,  afcendiog,  defceaiiiBi 
and  collatefal ;  the.  defccnding  line  ahfolutely  a  '  '  ' 
«U  others  i    the  tfcending  excluded  all  collatermlta 

('}  'is*^**  '^  1^*  meant,  tt  tvanr  wit  f 
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and  fiften,  and  tbey  took  alike*  His  lordfliip 
ordered  the  refidue  o(F  the  iiiteftite*s  eftite,  after 
lion  of  debts,  to  be  divided  into  four  equal  paiti ; 
I JVO  fourth  parts  thereof  to  go  to  the  widow,  one  fourth 
ii||»  the  mother,  and  one  fourth  to  the  brother's  children. 
i.ljAijwft  458. 

t.^.AvTf  ir§tbir  and /^ir]    Jtn.  24,  1740.  ff^alSs  and 

jiJH^r/iii      James  Wallis  died  inteftate ;  and  at  his  death 

:  Jk^  ifliie  Towers  Wallis,  his  only  child,  an  infiint,  who 

I  Md  within  a  week  after  his  father ;  and  his  wife  then 

1  .Mficnt  of  a  daughter.     A  bill  was  brought  by  the  daugh- 

4tor  for  a  moiety  of  the  perfonal  eftate  c^  Towers  Wallis, 

)|B  having  died  without  wife  or  child  in  the  lifetime  of 

^iMa  toother.    A  crofs  bill  was  filed  by  the  mother,  praying 

iSmt  the  whole  perfonal  eftate  of  Towers  Wallis  might 

Im  decreed  unto  her.    At  the  hearing  of  this  caufe,  lord 

chancellor  Hardwicke  thot^ht  it  was  a  matter  of  fome 

JMkuIty,  and  direfied  it  to  ftand  over  till  he  had  confidted 

jriih  the  civilians  upon  it ;  and  now  delivered  his  opi- 

jsioo :  That  the  daughter  born  after  the  death  of  her  bro- 

itmr^  was  intitled  to  a  moiety  of  his  perfonal  eftate.    This 

*li  n  queftion  which  depends  upon  the  ftatute  i  y.  a.  c.i  7. 

K  the  fitter  had  happened  to  have  been  born  before  the 

diMh  of  her  brother,  without  doubt  flie  would  have  been 

telk  il  to  a  (hare  of  her  brother's  perfonal  eftate  equally 

.Vmi  her  mother.    The  only  doubt  is,  inafmuch  as  Ihe 

n  pofthumous  fifter,  and  born  after  the  death  of  her 

But  that  circumftance,  I  am  of  opinion,  will 

make  no  difference..    It  was  admitted  bv  the  counfel  for 

die  defendant,  that  upon  the  ftatute  of  Uba.  2.  a  poftbu- 

child  fliall  have  the  benefit  of  a  fhare  of  the  perfonal 

of  his  father,  equally  with  the  other  children  ;  for 

.ihia  ia  agreeable  to  the  intent  of  that  ftatute,  and  to  that 

debt  of  nature  which /parents  owe  to  their  chiMren :  Nor 

caa  any  inconvenience  arife  from  this }  becaufe  the  event 

pf  there  being  fuch  children,  muft  happen  ia  nine  months 

pi  fiirtheft.    But  it  was  objected,  that  in  collateral  fuc* 

cdBoos  ak  intiftatoj  as  between  brothers  and  fitters,  uncles 

aad  aephews,  there  is  no  fuch  debt  of  nature :  That  the 

diSributory  (hare  muft  veft  in  the  party  at  the  time  of  the 

death  of  the  inteBate,  or  not  at  all ;  and  that  great  incon- 

liinis'niiti  muft  follow  from  a  different  determination ;  and 

that  the  vefting  might  be  poftponed,  and  broken  in  upon, 

and  varied  by  a  fubfequent  event :  And  in  order  to  fpeci^ 

an  inconvenience  of  this  fort  that  might  happen,  the  cal& 

of  the  half  blood  has  been  put  that  they  are  equally  intitled 

10  to 


43^  Skills;,     DiflribudoR. 

to  t  diftributory  (hare  with  the  whole  blood ;  thit  t  mo* 
fher  might  marry  a  Tecood  hufl»iKf«  ind  by  that  Rinin 
there  may  be  more  broihen  and  filtert  Itorn  at  great  dif- 
tance*  of  time,  and  therefore  the  dillrihucion  of  the  pir- 
ty'i  eftate  might  perpetnally  vary.  Aa  to  the  firft  of  ihtfc 
objeAioDS  that  there  is  no  debt  of  nature  in  collateral  fuc- 
ceffions,  that  ii  a  circumftance  of  no  weight }  for  in  tbe 
cafe  of  lineal  fucceffiom,  where  that  obir£tion  hai  ben 
made  ufe  of  ai  an  argument  for  giving  a  mare  to  the  {x^* 
liumous  child,  that  hai  been  only  an  additional  corrobo- 
ratory reafon,  and  the  primary  reafon  has  been  the  in- 
tention of  the  ftatute  to  prefcrVe  the  cflate  of  the  father 
among  his  own  children.  As  to  the  ftcond  objefiion, 
that  the  eftate  muft  veft  immediately  upon  the  death  of 
the  inteftatc ;  it  is  true  that  this  is  generally  liid 
down  in  i  Fern.  .403.  and  2  Ftrti.  274.  but  this  ob- 
ieflion  is  of  equal  weight  in  the  cafe  of  lineal  fucctC- 
fions  at  intefiata,  at  it  it  in  collateral  fiicccffions ;  yet  there 
it  has  never  been  allowed  :  and  this  appears  by  the  Oju- 
irioin  of  lord  Raymond,  1  P.  fPill,  446,  Edwardt  uid 
frteman.  As  to  the  third  ohjcAion,  that  accordingto 
this  doftrine,  a  poflhumous  brother  or  filler  of  the  hilf 
blood  would  be  able  to  take,  which  would  introijucemanj 
inconveniences;  it  is  very  true,  that  on  (he  (latute  af 
Charles  the  fecond,  the  bilf  blood  ball  take  equally  wflb 
the  whole  ;  for  that  was  finally  fettled  in  Shnoer't  Pari^ 
wuntttry  Ccfuj  108.  where  all  the  leamtag  on  this  head  ii 
eolleded  together  ;  but  I  do  not  find,  that  it  was  ever 
determined  on  this  ftatute  of  James  the  fecond,  that  1 
brother  of  the  half  blood  Ihould  take  as  reprcfcntaciverf 
bis  brother  dcceafcd.  In  the  cafe  of  W/utt  and  Cav/tm, 
this  point  was  argued,  and  many  probable  reafons  given 
for  that  fide  of  the  queftion  ;  but  there  was  no  determi- 
nation, and  therefore  1  will  leave  this  point  unprejadicd 
till  it  Ihall  arirc.  The  principal  reafon  upon  whidi  I 
found  my  opinion  in  the  prefent  cafe  is,  that  the  poffiio 
mous  filler  was  in  vtntrafa  mirt  at  the  death  of  her  bro- 
ther, and  confequcntly  was  a  pcrfoa  in  rrrum  lutart. 
Upon  this  ground  it  it,  that  by  the  rules  of  the  comnoa 
And  civil  law,  Ibe  is  capable  of  taking  in  fucceScd. 
By  the  rules  of  the  common  law,  an  enCent  of  this  kisd 
may  be  vouched  in  a  common  recovery;  and  in  bdulTaf 
fuch  an  enfient,  a  bill  may  be  brought,  and  an  injum^ 
granted  to  ftay  wafte.  So  in  tbe  conftruflion  ofwilkirf 
ufet,  an  infant  of  this  fort  is  capable  of  titcing,  F6' 
witfaflaoding  the  cafe  of  Sltw  ud  Cialir,  it  it  oofr  I 
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that  fdch  an  infant  is  capable  of  taking  by  devife.  And 
of  this  opinion  w^re  two  judges,  in  the  cafe  of  Scattirgood 
and  Edgii  according  to  i  manufcript  report  which  L  have 
of  that  cafe.  But  though  this  is  fo  at  common  law,  every 
"body  knows,  that  that  which  gave  birth  to  the  ftatute  of. 
Charles  the  fecond,  was  the  contention  then  depending 
JwCween  the  temporal  and  ecclefiaftical  courts,  in  relation 
to  the  power  which  the  fpiritual  courts  then  exercifcdf 
of  compelling  diftributions,  and  taking  bonds  for  that 
purpofe.  The  rife  and  progrefs  of  this  difpute  is  men« 
liooed  in  3  Med.  58.  and  Roym.  496.  That  ftatute  hath 
afioertained  that  point  in  favour  of  the  ecclefiaftical 
oourCt ;  and  the  moft  material  daufes  in  it  are  relative 
'16  their  law,  and  to  the  courfe  of  proceedings  in  their 
courts.  And  the  feveral  expreffions  in  the  third  fe£liofi 
fliew*  that  the  main  dtfign  of  the  aft  was  (as  hath  been 
fnenooned)  to  make  the  exercife  of  that  jurifdidion  in 
the  ecclefiaftical  courts  legal,  which  before  that  time  was 
•condemoed  in  the  temporal  courts.  And  in  the  cafe. of 
'•imitb  and  Traey^  lord  Holt  who  was  then  one  of  the  coun- 
fei  argued  ftrongly,  that  that  ftatute  was  not  to  be  con- 
Aniea  by  the  rules  of  the  common  but  of  the  canon  and. 
ictvil  law ;  and  a  conful cation  was  thereupon  awarded*  in 
tte  cafe  o(  CsrtiT  and  Grawliy^  it  was^  like  wife  held*,  that 
thai  ftatute  was  dtre£tory  to  the  fpiriiual  courts,  and  was 
fioonded  principally  on  their  law  and  the  praftice  of  their 
conts.  In  a  cafe  at  the  rolls,  the  mafter  of  the  roUswas 
of  opinion,  that  the  ftatute  was  to  be  conftrued  accord* 
JBg  so  the  canon  and  civil  law ;  and  afterwards*  upon  an 
appeal^  lord  King  agreed  to  that  o|[)inion«  This  ftatute 
ttf.Charles  the  fecond  therefore  confirms  the  juri(didion 
•f  jthe  ecclefiaftical  courts  which  hath  been  mentioned, 
and  enlarges  it.  It  fets  up  the  colktio  benerum  which 
the '  civil  law  allows  of.  As  this  is  fo,  the  ftatute  of 
Jaoiea  the  fecond  muft  be  conftrued  by  the  civil  and  ca- 
non law  likewife.  In  i  Fcntr.  244.  lord  Hale  was  of 
npinkin,  that  ftatutes  made  in  pari  nkiferia  were  to  be 
taken  into  the  conftrudion  of  one  another ;  and  that  the 
ftatnie  of  the  14  Eliz*  relating  to  chuich  leafes,  is  a  kind 
af  an.appendix  to  the  13  £//z.  relating  to  the  fame  matter.  ^ 

And  this  rule  of  conftrudtlun  holds  more  ftrongly  in  the 
pvelenc  cafe»  than  it  did  in  that ;  fur  this  ftatute  of  James 
the  fecond  is  a  continuance  of  that  of  Charles  the  fecond, 
wish  three  additional  claufes  ;  and  therefore  it  is  to  be 
oonfidercd,  as  if  the  ftatute  of  Charles  the  fecond  was  re- 
pealed,  and  rc-cna£t«d  in  it.  And  if  this  is  fo,  it  is  con- 
Voi.  IV.  F  f  fidcrable 
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fiderable  what  fhe  civil  law  is  in  this  particular  ;  woi  tjr 
that  law,  aq  infant  in  ventn  fa  mtre  is  confidercd  h  if 
iffi^'  in  thofe  refpc^ts  which  arc  for  the  benefit  of  the  iar 
taut,  though  not  in  thofe  which  are  to  his  prqiifioe; 
This  appears  by  many  paflages  in.  the  Digeft.  In  ih^ 
prefent  cafe,  the  queftion  is  de  c9mmod§  ipjius  fmrius.wfnr 
ly,  ahd  no  ways  relates  to  the  prejudice  of  ttoit  infMM'i 
thcrefoie  the  decree  muft  be  accordingly. 


ii.  Of  cuftoms  in  particular  places.  • 

By  a  claufe  in  the  fiatute  of  diftribution,  as  hatb 
obferved,  thefe  cuftoms  are  fpecially  referved  aod*i 
cd.  What  thefe  cuftoms  are,  particularly  within  thooM 
of  London  and  the  province  of  York,  which  compvbW 
fo  large  and  confiderable  a  part  of  the  kingdooi,  \%ik 
fomewhat  ftrange  that  fo  few.  authors  hav«  tdcc»  Hf 
pains  to  inform  their  readers  or  themfdves*  The:  cMI 
law  acknowledgeth  not  thefe  cuftoms  :  nor  jpet  ^Dlb  Ai 
common  law  ;  and  therefore  perhaps  neither  clfiKifli  itit 
common  lawyers  have  judged  them  «  propev  fuliga^ik. 
their  inquiries.  And  yet  the  general  notioD  4hMf 
feenieth  X6  have  fprung  from  the  civil  law,  whidl-cft^ 
bliftieth  what  the  civilians  call  the  Ugitirm^  or  kgd  fOP" 
tion,  although  much  different  from  thefe  cufteois^  wt 
thefe  cuftoms  are  fo  ancient,  and  of  ancient  times  waaof 
fiich'  general  and  almoft  univerfal  extent ;  that  kmi^  irf 
the  greateft  lawyers  have  doubted  whether  th^*  wail  fit 
part  of  the  common  law.  ,  '  •/,< 

The  matter  in  ihort  feemeth  to  have  been  plaialf  Mkl 
Before'  the  conqueft,  lands  were  devifablo  bjr  wiil|M 
which  the  gavelkind  lands  are  a  fhinding  infhuioe«  '  JMp 
in  more  ancient  times  ftiil,  all  the  childr^i,  bodi:^^ 
and  female,  inheritrd  alike;  and  the  eftate^  wbolkiniil^. 
or  perfonal,  defcended  to  all  equally,  (i  SaU^%su  ikUf 
H.  C.  L,  220.     Dulrytnp.  Fiud*  2ai,  202.)     Amk*^ 
was  agreeable  to  reafon  and  nature  ;  although  ootli^JttK^ 
policy  of  government  which  fucceeded.     After  the  flMl^ 
queft  chiefly,  came  in  the  military  tenures  with  t|i»iiMi 
law.     The  elJeft  fon  was  iitteft  to  bear  arms  |  aiiiltii^  j 
end  that  during  the  fervice  he  might  be  able  lo  Mlk.^ 
the  dignity  of  the  military  profeffion,  he  fucceeddl if  ^|fj 
whole  eftatc  of  land.     And  that  the  other  cbildmi*ai| 
not  be  deftitute,  a  portion  was  provided  for  them 
the  pcrfonalty,  which  the  father  might  aot  giftt- 
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bsni^  by  wilV  R^r  the  ordinary  by  diftribution  in  cafe  of 
Htcftacy, 

,^A11  antiquity  fpeaks  of  this  as  the  genefal  and  eftablifll- 
il  Jfkw,  except  only  in  fome  few  boroughs  and  particular 
ilficess.whqre  the^  people  lived  probably  by  trade,  and 
llfffq,  ^asjuit  lands  fufEcicnt  for  the  fupport  of  arms.  And 
^i%  accounts  JFor  it,  why  the  lands  holden  in  burgage  te* 
|y^^e  cominued  ftill  devifable  by  witi,  when  no  other 
imi*^  were.  fo*.  except  only  thofc  of  gavelkind  in  Kent 
tgi^  i^  divers  par^  of  Wales,,  which  received  not  the  laws 
ifl^bc  c<>nquer0r. 

;,  i^nd  this  order  continued  during  all  thofe  reigns,  whtlft 
j|p.kings  were  fupplied  with  foldiers  by  the  lords  of  ma-* 
iflftand  others  at  a  price  and  for- a  time  agreed  on*  Until 
yulnfi.  the  kings  and  people  coming  into  other  meafures  for 
nqJIUip^ofroldierf,  thefe  military  fervi^es  dwindled  away^ 
jpi  ivevff'Cbanged  into  pecuniary  cooipenfationa.  Liands  « 
lyl^if^KigB  pf  king  Henry  the  eighth  became  again  de« 
0it>lpjhyi  wilU  The  ceftraints.  upon  the  perfonalty  va« 
piheri  19:  degrees,  and  only  fome  footfteps  thereof  remain 
la  jparticular  places*  In  the  province  of  York,  thefe  mi<« 
iJH^fiirtices  were  the  longer  neceQiry,  by  reafon  of  tho 
BiPtMUui  iacurfioes  of  the*  Scots  f^  and  to  this  day  a 

«trt5  J  .i       :__ \ 

%'f^  Uttbeconfttyof  Weftmoriand;  there  are  maoy  fbotlleptof 
Ijll  iftkttdoa,  in  tl)e  cullonit  of  the  feveral  maaor^.  In  the 
ipDor  of  -Ravenllonedale,  wherein  the  cuiloms  were  afcertain<^ 
l^hjf  iivlqi|t9re.  betwixt  the  lord  and  tenants^  in  the  3d  ted 
idlipf^  Philip  and  lAary,  one  urciclc  isj  that  the  tenants  fiouli, 
wnii'  01;  ^^Miiii  no  farmholds ;  or>  as  the  fame  is  explained 
BJpa'fdHher  indenture  in  the  zzd  year  of  queen  Elizabeth,  that 
ittrf  the  ttnatifs  Jhall  divide  or  fever  their  ancient  and  cuftomary 
MMtetttff  withbat  fpecinl  agre^trcnt  with  the  lord  or  his  Hew- 
fll  for  that  purpofe.  Which  cuilom,  being  rivetted  by  the  in- 
deatnrei«  continues  till  this  day,  altho'  the  caufe  haih  long  (ince 
fanflied.  But,  by  permiiiion  of  the  lords  from  time  to  time, 
(qpany  feverances  have  been  made,  that  it  is  difHcuIt  to  elli- 
a^tt6  vinthin  the  faid  manor,  what  might  have  been  the  value  of 
iiorigiaal  military  tenement. 

..b.tpe  manor  of  Kentmire,  in  the  fald  county^  there  are  re* 
Aikt  *of  an  eflabliihmcnt,  which  fecm  to  lead  r.carcr  to  that 
tilt'.  It  appears  that  the  manor  was  anciently  divided  into 
If  ^uarter^ ;  each  quarter  into  tiftccn  tenements ;  that  each 
rtMimfctit  coniilled  of  a  proportiunable  quantify  of  indofed 
^kn^ni,  with  pafture  for  ten  cattle  in  a  common  paflure  lying  ' 
mlun  each  quarter  rcfpedively,  and  privilege  lor  80  (hecp  in 
,!  ,  F  f  2  another 
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great  part  of  the  lamfi  irtbin  that  provioee  wn  Bol  J0* 
vifible  bv  w;H ;  and  until  the  reign  of  king  Wfflnfli  fkt 
third,  a  man  t?«ere  bv  his  will  nighc  doc  di^pale  of  kii 
perfonal  eft  ate  from  his  wife  and  ehiUren,  fimiwr  thai 
hit  own  proport-cnab^e  part;  and  one  would  tUnk  hy 
moft,  if  not  z\\  of  the  books  which  have  beeit  wrilin 
upon  the  fubjed  of  wil!*,  that  have  taken  any  nolkeaf 
this  mitter  a\  all,  that  the  fame  law  continoetk  IHD  ;  M 
indeed  it  doth  in  the  c^fe  of  inteftacies,  akhotfgk  am  kk 
the  cafe  of  laft  wills  and  teftaments.  For  hj  the  flante 
of  the  4  If^.  c.  2.  power  is  given  to  the  rahabitanii  of  Ai 
province  of  York,  to  difpofe  of  their  whole  ^rrliml 
cftiie  by  will,  not  with  (landing  their  cuftom  to  dbe  eon* 
trary  ;  except  only  in  the  cities  of  York  and  of  CheAer: 
And  by  the  2  cs*  3  An,  c.  5.  the  like  power  is  given  to  the 
inhabiunts  of  the  city  of  York  alfo.  By  the  7  Cf  8  Jfl 
e.  38.  the  like  power  is  given  to  the  inhabitants  of  the 
principality  of  Wales.  And  by  the  11  G.  r.  i8.  theibe 
power  is  given  to  the  freemen  of  the  city  of  London.  9d 
the  law  concerning  the  diftribution  of  intcftatcscftflS|iB 
all  the  faid  places,  continues  as  it  was  before. 

Lord  chief  jufiice  Cekfj  who  might  kern  well  aUete 
give  a  good  account  of  thefe  cuftoms,  had  a  fiiiropjpaM^ 
nity  in  his  commentary  on  the  great  charter,  wbeit  ihe 
reafinahle  fart  is  mentioned  ;  but  he  pafleth  it  over  flight* 
ly,  contrary  to  his  wonred  manner,  and  fays  dryly.  Chit 
it  is  not  by  the  common  law:  and  quotes  Bradon  far  die 
fame ;  whereas  Bracion  doth  not  fay  fo,  but  rather  Ihe 
contrary. 

The  author  of  the  Law  of  Tiftaments  (which  feeneth 
to  be  a  book  not  altogether  deftitute  of  merit)  profefleth 
exprefsly  to  treat  of  the  cuftoms  of  the  city  of  Londoa 
and  province  of  York.  And  he  hath  colleAed  a  coofi* 
derable  number  of  cafes  relating  to  that  fubjed.  Bat 
with  regard  to  ttse  city  cf  London,  by  fooie  fatality,  be 


another  paPurc  corBT.on  to  the  wi)o!c  manor ;  that  for  each  te- 
nement a  r:i:iTi  f' rvcd  :he  cfiicc  of  conftable«  paid  21.  a  year 
to  the  curate  of  the  cnapei*  and  noiv  pays  13s.  4d.  rent  to  the 
lord  of  the  ma~or.  By  vviiich  diHin^ions  the  tenements  hafC 
been  kept  fo  far  foparute,  chat  it  is  eafy  to  calculate  what  tke 
foldier's  cHate  witnin  that  manor  might  be  fuppoied  to  k 
worth  by  ihe  year  :  for  one  of  thole  ancient  tenementSt  irdl 
huibandrd,  feemcth  to  be  of  the  value  at  this  day  of  aboat  foL 
ay  ear*    Burn. 

hath 
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hath  recited  theftatute  of  the  u  G.  r.  i8.  foiBiptrfeftly, 
thlt  if  be  did  underftand  it  himfelf,  it  is  impofTible  the 
leader  fliould  underftand  it  from  his  manner  of  expreffing 
it:  but  it  is  plain  he  did  not  underftand  it;  for  all  which 
ba  delivers,  tendech  to  prove,  that  the  cuftoai  of  the  city 
of  London  extends  to  wills  as  well  as  to  the  diftribution 
of  inteftates  eiFcdls,  and  to  wills  efpecially.  All  which 
ia  in  contndidion  to  the  ftatute,  as  will  appear.  And  of 
the  ftatutes  which  give  to  the  inhabitant*!  of  the  province 
of  York  the  like  power  to  difpofe  of  their  whole  perfonal 
eftates  by  their  laft  wills  and  teftaments,  he  taketh  not  the 
leaft  notice,  nor  ever  mentions  them* 

Dr.  Gihfin  was  a  native  of  the  province  of  York  \  and 
feceived  hit  patrimony  by  the  law  and  cuftom  of  that 
province.  He  recites  the  ftatutes  faithfully  which  take 
away  the  cuftom  as  to  wills  within  the  province  at  large, 
and  within  the  city  of  York  in  particular,  and  alfo  with- 
in the  principality  of  Wales ;  but  when  he  comes  to 
^peakof  the  aforefaid  reafonablt  parU  having  recited  brief- 
\j  the  words  of  Bra£lon  and  Fleta,  and  juft  mentioned 
the  writs  di  ratUnabili  parti  honorum  in  the  regifter,  be 
fiiya  a  bare  reference  thereto  may  be  fufficient,  fince  the 
laid  light  is  fo  far  aboliflied  \  and  he  adds,  that  -it  is  now 
little  more  than  matter  of  fpeculation,  what  we  find  in 
Hat  magma  cbarta  itfelf  concerning  the  fame  reafonible  * 
part.  And  when  he  comes  to  treat  particularly  of  the 
diftribution  of  inteftates  eftefts ;  altho'  the  claufe  of  ex- 
cqition  of  thefe  cuftoms  in  the  ftatute  of  diftributioa 
ftraied  to  render  an  explication  thereof  in  fome  fort  nc* 
feflary,  yet  he  pafleth  it  in  filence. 

Dr.  Stulnburm  was  judge  of  the  prerogative  court  of 
York.  He  had  great  abilities  and  opportunities  more 
than  any  other  perfon  of  his  time,  and  inclination  like- 
wife,  to  obtain  a  competent  fati^fadion  in  this  matter* 
Uia  book,  for  the  time  in  which  it  was  written,  is  a  moft 
cxodlent  book.  And  one  can  fcarcely  pardon  the  con- 
tinuators  of  his  work  (altho'  upon  the  whole  of  the  bet* 
ler  fort  of  this  kind  o\  authors)  for  attempting,  as  they 
pretend,  to  corre£t  his  ftyle.  It  needetb  no  corredlion, 
Swinburne  lived  at  a  time,  namely,  in  the  latter  end  of 
queen  Elizabeth's  reign,  when  the  ftyle  of  writing  waa 
degant  and  eafy,  according  to  the  true  ftandard  of  the 
ancieott  and  of  nature  ;  and  utterly  abhorrent  from  that 
jformal  bombaft,  which  (from  the  royal  example)  fuc- 
ceeded  in  the  next  reign.  But  if  they  could  have  amended 
SwiDburne's  cxpreffion,  they  ought  not  to  have  done 
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It;  but  in  an  editron  of  Swinburne,  to  have  exhibM 
Swinburne :  and  where  he  might  be  judged^  to  be  wh»^ 
or  where  the  law  fitice  his  time  is  altered  (as  it  is  in  lAaiijf 
cafes),  there  was  fcope  enough  for  animadverfion  other 
ways.  But  they  have  mangled  Swinburne,  and  made  no 
diftindion  betwixt  what  is  his,  and  what  is  not.  'Bj 
breaking  the  connexion  in  improper  places,  and  ndtV' 
ways  undcrrftanding  him  themfelvcs,  they  have  reodeid 
even  Swinburne  fometimes  unintelligible.  All  which  is 
only  intended  as  an  apology,  for  having  feparated  Swio* 
burne  thioughout  this  title,  from  his  editors  or  contiov- 
ators;  by  inferting  what  is  Swinburne's,  in  lifs  o^ 
words,  aiui  under  his  own  name  ;  and  by  difUnguifting 
what  is  nn  addition  to  Swinburne,  at  the  end  of  ihe  quo- 
tation, by  the  letter  a. 

As  to  the  matter  before  us,  we  mud  defpair  of  Hbt^n* 
ing  a  more  perfed  delineation  of  the  cuftom  of  the  pre* 
vinceof  York,  as  it  was  in  Swinburne's  days,- than  Swifl- 
,  burne  hath  exhibited.     He  was  a  diligent  fearchcr  into 

inciquity  ;  was  jiearcr  to  the  founrain  head  than  we  aie 
by  aimoll  two  hundred  years  ;  was  acquainted  perfeniOy 
with  the  moft  learned  men  of  that  time  ;  and  made  it  tb 
employmrnt,  to  examine  minutely  into  this  paiticnfar 
cuftom  ;  and  above  all,  was  matter  of  the  a^^  and  re- 
cords  of  the  court  of  York,  and  availed  himidf'of  that 
treafure.  liut  what  is  muft  aftonifhing  is,  that  even  fa 
the  very  laft  edition  of  Swinburne,  where  he  is  treatiog 
of  this  fame  cuftom,  there  is  no  notice  at  all  taken  (hf 
the  editors)  of  the  ftatutes  or  ads  of  parliament,  wUdi 
at  one  ftroke  utterly  abolifhed  at  leaft  one  half  of  lUs 
cuftom  :  but  for  any  thing  which  appears,  the  reiiler  Biift 
judge,  that  the  inhabitants  of  the  province  of  York  can* 
not  make  their  tcftaments  of  their  perfonal  eftatOiy  Ar- 
ther  than  to  the  extent  Of  the  teftator's  own  rateable  pirl| 
which  was,  and  in  the  cafe  of  inteftates  is  ftill  cM 
the  death* s  part •  Indeed  there  is  a  fketch  of  one  of  fk 
faid  adls,  iii  a  corner  of  the  book  eifewhere  x  IllferftI 
where  it  hath  no  manner  of  connexion,  by  thofeiAo 
fdid  not  underftand,  or  did  not  conlider,  its  impomM 
and  ufe. 

There  Is  fome  fh^dow  of  this  cuftom,  as  wis  faid  be- 
fore in  the  civil  law  ;  and  the  proportions  were'^4iB« 
If  there  were  four  children  or  under,  ihey  had  tf^tliri 
part  equally  amongft  them ;  if  five  or  more,=^flievli|il> 
moiety.-  And  the  civil  law  allows  a  legitime  kb  p9$BMi 
but  not  to  widows :  whereasi  on*  the  contr^j^  thrcU^ 
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toms  we  fpeak  of  do  allow  a  legal  portion  to  widows,  but 
abt  to  parents.     2  Domat,  119.  121. 

$y  the  ftatute  oi  magna  charta^  c.  18.  in  the  hinth  year 

of  king  Henry  the  third,  it  is  faid,  generally  •     If  nothing 

Se  owing  to  the  king  or  any  other ^  all  the  chattels  Jhall  go  to  the 

ttji  of  the  deadlthdi  is,  to  his  effecutorsor  adminiftrators), 

fiving  to  his  wife  and  children  their  reafonable  parts  :  [Or 

rather,  i\ic\r  proportiofiable  parts  ; "  falvis  uxori  ejus 

•*  &  pueriis  ipfius  rationabilibus  partibus  fuis,"] 

Bra£lon^  who  wrote  foon  after  this  ftatute,  delivers  it 
in  few'  words  as  the  general  law  of  the  realm,  that  after 
debts  and  other  necefTary  charges  deduded^  the  whole 
refidue  fliall  be  divided  into  three  parts ;  of  which  the 
children,  if  there  be  any,  (hall  have  one  part ;  the  wife, 
if  flic  furvire,  (hall  have  another  part ;  and  the  third  part 
thejteftator  (hall  have  free  power  to  difpofe  of.  If  the 
teftator  hath  no  children,  then  one  moiety  (hall  be  to  the 
deceafed,  and  the  other  moiety  fh?.ll  be  referved  to  the 
wife.  If  he  (hall  die,  having  po  wife,  and  having  chil- 
dren furviving  ;  then  the  deceaftd  (hall  have  one  moiety, 
and  the  children  (hall  have  the  other.  If  he  fhall  die  ' 
without  either  wife  or  child,  then  the  whole  fliall  re- 
main to  the  deceafed.  BraSf.  60,  6f.  And  it  is  to  be 
ob/erved,  that  thefe  propoitions  generally  do  govern  the 
cuftoms  to  thjs  day. 

And  the  fame  is  delivered  by  the  author  of  Fleta^  almoft 
in  the  fame  words  ;  and  he  faith,  as  Braclon  had  faid  be- 
fore, chat  this  is  the  law,  unlefs  there  be  a  cuf^om  to  the 
contrary,  as  in  cities,  towns,  and  villages.     FletOy  b,  2. 

€•  57- 

By  a  conftitution  of  archbifhop  Stratfordy  which  was 

in  the  16  Ed*  3.  it  is  ordered  thus:  Forajmuch  as  it  hap-^ 
pgneth  fometimesy  that  perfons  dying  inteflate^  the  lords  of  the 
feis  do  not  permit  the  debts  of  the  dcceafd  to  he  paid  out  of  their 
mwiahle  goods y  nor  the  faid  goods  to  be  difributed  to  the  ufe  of 
tbiir  wivesj  children  or  parents j  or  oTherwife  by  the  difpofition 
l^thi  ordinaries-,  according  to  that  portion  which  by  the  cu/fom 
§fthi  country  appertaineth  to  the  deceafed -^  we  do  decree^  that 
nmejh'dl  henceforth  do  the  fame^  on  pain  of  the  greater  excom- 
munication.    Lind.  171. 

According  to  that  poriion  which,  by  the  cuflom  of  the  tountry^ 
appertaineth  to  the  deceafed \  LinOwood  fays,  'I 'he  portion 
•f  the  deceafed  was,  what  was  afligned  by  the  ordinary 
^or  the  fuppofed  benefit  of  the  foul  of  the  deceafed  ^ 
which  was  to  be  determined  by  cuftom:  fometimes  (fays 
'  hi)  it  was  the  whole  perfonal  cftate,  as  when  there  was 
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neither  wife  nor  child ;  fometimes  one  half^  as 
there  is  a  wife  furviving,  but  no  children  ;   fometioBct  a 
.third   part,  as  where  there  is  boih   wife  and   diildica.* 
Zijid.  178. 

By  tbi  luflom  oftbi  edtmiry']  He  doth  not  lay,  of  Ae 
realm  ;  and  that  for  this  reifon  (faiib  Lindwood)  becsofr 
perhaps  throughout  the  whole  realm  one  and  the  bm€ 
cuftom  as  to  this  matter  doth  not  prevail  ;  but  there  art- 
different  cuftoms  according  to  the  diverfitiet  of  countries: 
for  there  may  be  a  general  cuftom  of  fome  province  $  alb 
a  fpecial  cuftom  of  fome  city,  territory,  or  place.  LiaJL 
172. 

Fitxherhert  faith.  The  writ  it  raticnaUU  parti  hananm 
lieth,  where  tiic  wife  or  /bns  and  daughters  of  the  deccaf« 
ed  cannot  have  their  nafonabU part  ut  the  deceafed's  goods, 
after  the  debts  are  paid,  and  funeral  cxpences  fatisfied. 

F.  N.  B.  284. 

And  it  feeroeth,  he  fays,  by  the  ftatute  of  magna  chartii 
€•  18.  that  this  was  the  common  law  of  the  lealm ;  and 
fo  (he  fay^)  it  appcareth  by  Glanvil.     F,  N  B.  284. 

And  in  the  3 1  Ed.  3.  A  woman  did  demand  the  moiety 
of  her  hufband's  goods  becauie  he  had  no  chi-dren,  and 
counted  upon  the  cuftom  of  the  realm.      F.  N.  B.  284. 

But  in  after  times,  and  by  degrees,  they  came  to  count 
for  the  fame  upon  the  particuUr  cuftom  of  fuch  and  fucH 
places.     jP.  N.  B.  284. 

And  accordingly  the  writs  in  the  regifter  do  rehearfe 
the  cuftoms  of  particular  counties  ;  and  are  of  this  form: 

«'  The  king  to  the  (herifF  &c.  If  IF  who  was  the 
^<  wife  of  JD,  (hall  make  us  fecure  &c.  that  then  yea 
*<  fummon  E  and  £,  executors  of  the  teftament  of  the 
**  aforefaid  D.  that  they  be  &c.  to  fhcw  why,  feeing  that 
*<  according  to  the  cuftom  in  the  county  aforefaid  hither* 
*<  to  obtained,  wives  after  the  death  of  their  hufbands 
<<  ought  to  have  their  reafonable  part  of  the  goods  and 
<<  chattels  of  their  huft>ands,  they  the  fame  executors 
««  aforefaid  from  her  ihe  laid  7F  her  reafonable  part  to 
^'  the  value  of  ten  marks  of  the  goods  and  chattels  which 
*<  were  of  the  af  refdid  D  heretofore  her  hufband  they 
<(  do  detain,  uijuftly,  and  refufe  to  render  them  unto 
*^  her  ;  to  the  great  damage  and  grievance  of  her  the  laid 
««  fp\  and  againtt  the  cuftom  aforefaid  And  have  you 
^  there  the  fummons  and  this  writ  &c." 

"  The  king  &c.  Forafmurh  as   B    of  and  S 

«<  his  fifter  have  made  us  fecure  &c.  that  you  fummon  E 
»•  and  E  executors  of  the  teftament  of  D  of  — —  that 
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*  the?  be  &c,  to  (hew  why,  feeing  that  accordiag  to  the 
^*  cuftom  in  the  county  aforefaid  hitherto  obtained  and 
*<*  approved,  children  after  the  death  of  their  fathers, 
^*  who  are  not  their  heirs,  nor  were  promoted  in  the  life 
^  of  their  fathers,  ought  to  have  their  reafonable  parts 
^  of  the  goods  and  chattels  which  were  of  their  fathers, 
^  they  the  fame  executors  afoiefaid  from  the  aforefaid  B 
^*  and  S  after  the  death  of  the  aforefaid  D  their  father^ 
^*  whofe  heirs  they  are  not,  and  who  were  not  promoted 
^*  in  the  life  of  the  Ome  their  father,  their  reafonable 
*^  parts  to  the  value  of  ten  pounds  of  the  goods  and  chat- 
<*  tels  which  were  of  the  aforefaid  D  their  father  they  do 
**  detain,  unjuftly,  and  refufe  to  render  the  fame  unto 
*^  them  ;  to  the  great  damage  and  grievance  of  them  the 
*^  faid  B  and  S,  and  againft  the  cuftom  aforefaid.  And 
'*  have  you  there  the  fummops  and  this  vvrit  &c." 

In  the  cafe  of  Stapleton  and  Sherrardy  H  1684.  ( i  Fern* 
105. )  It  was  faid,  that  the  cuftom  of  the  province  of 
Vork  is  the  fame  with  the  cuftom  of  the  city  of  London, 
Qnlefs  in  the  cafe  where  the  eldeft  fon  bath  lands  by  de* 
fcent ;  but  it  will  appear  when  we  come  (o  treat  of  them 
icparately,  that  there  are  other  differences. 

And  firft  of  the  cuftom  of  the  city  of  London. 

ill.  0/  the  cuftom  of  the  city  (/London  in  particular. 

.    I.  Bvtheii  G.  c.  18.     1Vl)ereas great  numhirs  of  weaU  S(at«^  csabRng 
iby  pirfoni^  not  free  of  the  city  «/*  London,  do  inhabit  and  todifpofeby^iiU 
tarry  on  the  trade  of  merchandize  and  other  employments  within 
the  faid  city  y  and  refufe  or  decline  to  become  freemen  of  the  fame^ 
ty  reafon  of  an  ancient  cuftom  within  the  faid  «/y,  reft  raining 
ibe  citizens  and  freemen  of  the  fame  from  difpofing  of  their 
fir  final  ejlates  by  their  lajl  wills  and  teflaments\  to  the  intent 
tierefore  that  perfons  of  wealth  and  ability ^  who  exer^ife  the 
ht/btffs  of  n.erchandize  and  other  laudable  employments  within 
the  faid  city y  may  not   be  difcour aged  from  becoming  free  of  ' 

the  fame ^  by  reafon  of  the  faid  cuftom  y  it  is  enaffedy  that  tt 
jbali  hi  lawful  to  all  perjons  who  fhail  afier  June  1,  17259 
if  made  free^  or  become  free^  of  the  /aid  city ;  and  alfo  for 
edt  perfons  who  are  already  free,  and  on  the  faid  firft  aay  of 
Jme  1725  fhall  he  unmarried  and  not  have  iffue  by  any  for^ 
nur  marriage  (y))  /^  give  and  devife  will  and  difpofe  of  their 
perJmialeftateSi  tofuch  ufes  as  theyjball  think  fit ;  any  cuftom  or 
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tijagi  in  ihi  (aid  citj^  or  any  by- law  or  ordinance  fnaii  #r  li« 
'  ftrved  within  ihifdmiy  to  the  contrary  thereof  in  any  wife  nei* 
witbflandtng>     fT  17. 

Provided^  that  in  cafe  any  perfon^  whojhall  at  any  time  after 
the  faidfirft  day  of  June  j  725  become  free  of  the  faid  city ; 
and  any  perfm  who  is  already  free  ^  and  on  the  faid  firji  day  of 
yune  1725  Jhall  be  unmarried^  and  not  have  iffue  by  awyfw" 
fner  marriage  ^ — hath  agreed  or  Jhall  agree  by  ahy  writing  mn 
der  his  hand^  upon  or  in  confidn-ation  of  his  marriage  or  others 
wife^  that  his  perfonal  eji ate  Jhall  be  Jubjcii  to  or  be  di/lrihutU 
or  dijlrihutable  according  to  the  cujlmi  of  the  city  of  uotAoKi\ 
or  in  cafe  any  pcrfsnfo  free  cr  becsming  free  as  aforefaid^JbJl 
die  intejlate  :  in  every  fmh  cafcy  the  pcrfonal  ejlate  of  futh 
ferfonfo  making  fiich  agreement 9  or  fo  dying  intefiate^Jbatthi 
fuhjedl  tOt  and  be  dijiribund  and  dijlributctble  according  to  the 
eujlom  of  the  faid  city  ;  any  thing  herein  contained  to  the  e§9* 
trary  notwilh/landing*     f.  iS. 

So  that  as  to  inteftatcSy  the  cuftoai  continueth  as  it  Wtt 
•  before  :  which  fccmcih  to  be  as  follows. 

Guftomofdiftr*  2.  If  a  freeman  of  London  dies,  in  London  or  eTfe- 
koiioii  in  caic  ^^ere,  Icavlnff  </  widow  and  a  child  or  children  i  hill  per* 
o  intt  ar>.  ^^^^^j  ^f^^^^  (iifuT  his  dcbis  paid,  and  the  cuftoikiary  al- 
lowance for  the  funeral,  and  for  the  widow's  chaoiberi 
being  firft  deduced  thereout)  is  by  the  cuftom  of  the  bid 
city  to  be  divided  into  three  equal  pans,  a^id  difpofedof  ' 
X  in  the  following  manner  i  to  wit,  one  third  part  thereof 
to  the  widow,  another  third  part  to  the  children,  and  tlie 
other  third  part  (being  taken  out  of  the  cuflom)  is  nov 
made  rubjc£l  to  the  ftatute  of  diftribution  ;  and  fo  divid- 
ing the  whole  into  nine  parts,  fuur  ninths  belong  lb 
the  wife,  and  five  ninths  to  the  children.  2  Sali.  41& 
L.  Raym.  1328.  i  Fern,  180.  Note,  in  the  cafe  of  £^ 
znABiddle^  18  Mar.  1718,  before  lord  Parker,  it  ini 
faid,  that  the  widow  is  intitled  to  the  furniture  oC  iidr 
chamber :  or  in  cafe  the  edate  exceeds  200ol.,  tbifco  b 
50  !•  inftcad  thereof.     Viner^  Tit.  Cuftoms  of  LondoBt 

If  a  freeman  hath  no  wife^  but  hath  children  \  the  hdf  of 
his  perfonal  eflate  belongs  to  his  children,  and  the  ochfer 
half  f being  the  dead  man's  part)  is  in  like  nianner  difbiv 
butable  hy  the  ftatute.      1  A  JVill.  341. 

So  if  he  hath  a  wife  and  no  children  \  half  of  bis  po^ 
fonal  eftate  belongs  to  his  wife,  and  the  other  half  isdit  . 
tributable  ;  and  in  this  cafe  one  moiety  of  the  dead  inan^ 
part  diftribuuble  by  the   ftatute  as  aforefaid,  bele§gelh 
linto  the  wife  by  the  faid  ftatute :  fo  that  in  the  whole  Ae 
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iiiR  have  three  fourths  of  the  perfonal  eftate,  befides  her 
widow's  chamber.     3  Sa/i.  146.     Law  ofTefl.  211. 

If  he  hath  neither  w/e  nor  thil'd  at  the  time  of  his  death, 
fhen.the  whole  belongs  to  the  deceafed,  and  is  diftribut- 
iWc -by  the  ftatutc.     Law  nfTefl.  197. 

3.  Concerning  which  death's  part,  to  be  diftributed  by  The dejth*! pact 
Ae  ftatute,  *it  is  cna^d  bv  th?  1  J.  2.  c.  17.  as  follow*   diftribut»bie ac- 
cth:  For  the  ditermininp  feme  doubt s^  arifing  on  the  Jialuii  ^"''*»"^  ^f^T- 
tf  frauds  and  perjuries^  it  is  enaHed  and  dedared^  that  th$^  bution. 
tlaufe  therein^  zuhereby  it  is  provided  that  that  a£f  or  any  thing 
tbgrtitt  contained  Jhou Id  net  any  ways  prejudice  or  binder  the 
p^oms  obferved  within  the  city  of  Lone  on  and  province  of 
York,  was  never  intended  nor  Jkall  be  taken  or  conjlrued  to 
gxtitid  tofuch  part  of  any  intejlate^s  eJlatCy  as  any  adminijlra-' 
tor^  hy  virtue  only  of  being  adminijirator^  by  pretence  or  reufon 
•ferny  cullom^  may  claim  to  have  to  exempt  the  fame  from  dif» 
tribuiion\  but  tht  fuch  part  in  the  hands  offuch  adminijlra* 
tor/bell  bifubjeSf  to  dijhibution^  as  in  other  Cafes  within  tbo 
pida&.     I.  81 

It  was  called  the  dead  man's  part,  becaufe  the  ordina* 
Vf^  or  he  to  whom  the  ordinary  fliould  commit  admini-^ 
ftration,  was  to  difpofe  of  the  fame  to  pious  ufes,*  for  the 
benefit  of  the  foul  of  the  deceafed  ;  but  adminiftrators, 
Bnder  pretence  of  concealed  debts,  did  frequently  keep 
the  greateft  part  tt^ereof  to  their  own  ufe:  And  after 
diis  ttatute  of  the  i  ^.  2.  in  the  cafe  between  the  widow 
and  the  fon  of  Sir  Richard  How^  knight,  the  widow  as 
adminiftratrix  claimed  to  hcrfelf  the  death's  part  by  vir- 
tue t>f  the  letters  of  adminiftration  granted  to  her  of  her 
hulband's  cftate ;  but  this,  being  thought  unreafonabJe, 
was  contefted  by  the  fon  in  chancery  with  his  mother-in* 
faiw;  and  upon  hearing  the  caufe,  it  was  fettled  and  de*- 
creed  to  be  obferved  for  ever,  that  the  deceafed's  part 
fliould  be  divided  according  to  the  ftatute  of  diftribution, 
in  purfuance  of  this  explanatory  claufe  of  the  i  J.  2* 
C-  17.    Green* s  PriviL  49,  50. 

4,«  The  court  of  o[phai\s  is  held  by  cuftom  time  out  of  Soperir.tcnderiT 
nfemory,  before  the  loid  mayor  and  aldermen  of  the*  city  ^j^^f'^fni^"'* 
of  London  ;  who  are  guardians  to  the  children  of  all  free*  ^  ^'^ 
aien  of  London,  that  are  under  the  age  of  twenry-one 
jcars  at  the  time  of  their  father's  deceafc.     Privilegia 
f^oniiftt^  288. 

And  if  a  freeman  or  freewoman  die,  leaving  orphans 
within  age  unmarried ;  the  court  of  orphans  ihall  have 
the  cuftody  of  their  body  and  goods  :  and  the  executors 
df  adqiiniftrators  ihall  exhibit  inventories  before  them^ 
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find  become  bound  to  the  chambcrlaia  to  the  tife  rf  tJit 
orphans  to  make  a  true  account  upon  oath,  and  iTtbef 
refufe,  (hall  commit  them  till  they  become  bound.  Am 
Lond,  280.  And  their  being  bound  (o  to  do  in  the  Ipi* 
ritual  court,  excufeth  them  not  from  this  cuftom.  Im 
•/Ex.  25a. 

For  if  the  father  is  a  freeman  of  Liondon,  he  caoaot 
devife  the  dirpofition  of  the  body  of  his  child  \  and  if  Jie 
do,  yet  the  infant  (hall  remain  in  the  cuftody  of  the  majfor 
and  aldermen.     Privil,  Loud,  z^J' 

5.  The  children  of  a  freeman  of  London  are  iotided 
to  their  (hare  of  his  perfonal  eAate,  though  they  were  bom 
out  of  the  city  i  and  though  their /ather  did  not  inhabit 
or  die  in  London.     Law  ofTcft^  202. 

And  alfoy  though  their  eftate  doth  not  lie  in  the  city, 
but  el fc where.     Privil.  Lond.  288. 

6.  An  arccr-born  chilJ  (hall  come  in  with  the  reft  for 
a  cuftomary  (hare  of  the  father's  perfonal  eftate.  7'*  XJiS* 
jralfam  and  Skifimr,     Prec.  Cha.  499. 

7.  T.  1706.  JnUccks  and  JVikocks.  A  child  inmledto 
an  orphanage  (hare  of  his  father's  perfonal  eftate,  dying 
under  twenty-one,  and  unmarried,  cannot  devife  it  by 
his  will  \  for  by  the  cuftom  it  furvives  to  th^  other  chiU 
dien:  l>ut  he  may  devife  the  (hare  which  he  hath  uodct 
the  ftatutc  of  diflribution.     2  Vern.  559. 

In  the  cafe  of  Fouki  and  Lewtn^  Al.  1682^  it  is  (aid, 
that  if  a  man  marries  an  orphan,  who  dies  under  tweoty- 
one ;  her  orphanage  part  (hall  noc  furvive  to  the  oihet 
children,  but  (hall  go  to  the  hufband. 

But  in  the  cafe  of  Mcrrixvtatker  and  Hefter^  T'.  5  &  a 
c«irc  w*:s  cited  between  Air.hrcje  and  Ambrofe^  and  another 
letwcen  Raiulinfon  and  Ruwlinf^n^  where  it  had  been  cer- 
titud  to  be  the  cuftom  of  London,  and  was  accordingly 
decreed  by  the  lord  chancellors  Harcourt  and  Cowper 
fiicceiTivtly,  that  if  a  city  orphan  dies  before  21,  his  or- 
phanage part  furvivcs  to  the  other  orphans,  and  that  bc 
can  m^ke  no  difpofition  by  will  to  contradicl  it ;  but  if 
l)e  aits  alter  21,  ai  which  time  he  nii^ht  by  will  have  dif*( 
(H>fcd  of  it,  thv.c,  ihuugh  he  d:e  iiiteftate,  it  (ball  go  ac- 
cording to  ibe  ii^:uce  of  diftribuiicn,  between  his  mother 
«ir.d  furvi\i:^f:  brothers  and  nrtcrs  ;  and  that  in  the  other 
caTc,  where  re  ilies  before  21,  the  furvivor(bip  holds  only 
as  to  the  crpnanige  part  belonging  to  himfeltj  fo  that  if 
he  had  bv  *'ur\ivorlliip  the  pa:c  cf  any  other  of  his  bro- 
iricrs  iT  li.tcis,  that  feculd  go  according  to  the  ftatute  of 
ii^ir.iib'Jiion.     It  waS  aifo  faid,  that  if  a  man  marries  aa 
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irpban^  yet  till  twenty-one  his  right  is  not  (o  veiled,  as 
»  jNttrent  bi^  wife's  (hare  from  fur viving,  in  cafe  (he  died 
before  twenty-one.     Prec.  Cba.  537. 

So  if  a  man  marries  an  orphan,  and  dies*;  his  repre- 
Smtatives  are  not  intitled  to  any  part  of  what  was  ^is 
wife's  cuftomary  (hare,  but  the  whole  belongs  to  the  wife. 
F7iwr,  Cuftom  of  London.     (B.  lo.)  i8. 

8«  A  wife  divorced'  for  adultery,  Aall  not  have  her  Wife  ^ivorted* 
cvftomary  (hare.     Bunb.  i6. 

9.  Where  the  hufband  was  attainted  of  felony,  and  Huibana  at- 
pardoned  on  condition  of  tranfportarion  ;  and'  afterwards  ^^^^^^^* 
the  wife  became  intitled  to  fomc  perfonal  eftate  as  orphan 
to  a  freeman  of  London  ;   this  perfonal  eftate  was  decreed 
to  belong  to  the  wife,    as  to  a  feme   fole.     T.  \^2'^^ 
Nnvfime  and  Bswyer^     3  P.  fVlll^  32. 
'  ^lo.  If  a  freeman  having  feveral  children,  or  but  one 
child^  doth  fully  advance  all   his  children  or  his  fingle 
cbiid  ;  this  fatisnes  the  cuftom,  and  is  the  fame  as  if  he 
hid  DO  ciiild,  and  his  perfonal  eftate  (hall  go  as  if  there 
ilM  none.     So  if  a  freeman  compound  witf^  his  wife  be- 
fiSfr marriage,  for  her  cuftomary  part;  it  is  the  fame  as 
Pthere  was  no  wife.     2  P.  ffilL  527.  • 

''  JK  lyio.  Hancock  and  Hancock,  Where  the  wife  of  « 
freeman  of  London  is  compounded  with  before  marriage^ 
by  fettling  a  jointure,  ^Ithof*  of  hind  ;  the  wife  is  taken  as 
tmnceS,  and  the  children  by  the  cuftom  'of  London  (hall 
have  a  moiety  as  if  the  wiVe*^  wa^;  dead.  '  So  if  all  thie  chil- 
dren are  advanced j  the  wife  (hall  have  a  moiety.    2  Fern. 

JK*  i']\%,  BahingUn'AT\A  Greenivood*  A  jointure  by  » 
llreemati  on  his  wife  in  bar  of  dower,  will  not  bar  her  of 
her  cuftomary  part :  otherwife  it  is,  if  faid  to  be  in  bar 
of  her  cuftomary  part,     i  P. //^i//.  530.      '    \  ' 

M»  1727.  Lnvin  and  Lezvin.  If  a  womih,  before  mar- 
riage with'  a  freeman  of  London,  accepts  of  a  fettlenient 
upon  her  to  take  efFedt  after  her  hufband^s  death  in  cafe  (he 
fbrvives  him,  of  part  of  his  perfonal  eftate,  (without  tak-- 
ing  notice  of  the  cuftom  of  London,)  (he  is  thereby  bar- 
vcd  of  her  cuftomary  part  of  his  perfonal  eftate,     3  P, 

ma.  16. 

T.  1734.  Pufiy  and  Dijboverie.  Lord  chancellor  Tal- 
boty  taking  notice  of  the  contrary  determinations  made 
by  the  court  in  this  point,  faid,  ic  had  been  of  late  fettled^ 
chat  where  a  wife  was  compounded  withal,  it  (hould  be 
takeny  as  if  there  was  no  wife ;  and  confequently  that  the 
bu(band  (hould  have  one  moiety,  and  the  children  the 

21  other. 
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V        «|w-A(m«  -d^Mwch  j^  be  ia  W  aloujMclc,  or 

dwingi  that  tiM  child  wis  fuHy  .dvamptd  or  not  id* 
yamcei,  wu  of  tmaml,  oaleb  it  appeared  whst  ih»id- 
vaacmutit  wu  ia  cetiuatjr  i  la  tbe  intent  it  night  k 
kwMrai  whtthsr  Tuch  idva«ecment  did  amount  anio  u 
'  0IHiyi.HirQuUI  bate  bdopgcd  to  the  child  by  the  ciifto» 

rCWs<630. 

vrXti  l^S9>  C/Miwr  aitd  J^/Zfri^.  If  a  rreeman  huliid< 
^Mffd  bia  cbil:d  .on  wriagc,  and  tbe  certainty  of  tht 
iMfWcc^fntdotbnol  appear  under  the  fnemui*thmh^ 
t^ift  if.to^bc  ukcna*  a  full  advancement:  hoc  the  M* 
flMn'*  declaration  alone  that  he  hub  fuify  advaMuiUi 
diild,  ii  pot  of  itrelf  Cufficient  j  Tor  at  that  tatc  iCwdN 
W  in  tlte  power  of  evccy  freeman,  by  makiog  fuch  tk^ 
clafaiion,  to  bar  hit  cbiM  of  the  orphanage  paiti  »9t 
Wm,  517.  (x) 
***'.*' *f.  .  is...Thc«hiM  of  a  ftfaoMD  of  London,  when  of  iik 
■?*?^'V  nay  JB  coBTHkratioA  of  ■  pcvfent  foruine,  bA  hcriUM 
JvrfivftBOMry  part.  -  A»ia-ibe  caTe  of  LMijwr  amt'ia* 
«NV#,  Jif.  6  Gi  >•  Thftfatbar,  on  his  daughter's  marritgih 
agfcci  Ip  give  bcr  300d.|  wnich  fh?,  being  of  age,  co«»t 
naati  to  receive  in  fiiU  of  hcc  cuflomary  fliare  as  a  ti9r 
man's  daughter :  and  thoogh  it  was  objected,  that  fuch  s 
future  right  cannot  be  releafed,  and  that  parma  might 
Buke  ail  ill  ufe  of  the  powo'  they  have  over  th«r  ckiUH% 
in  forcing  them  to  give  fucb  dilcbargci  j  yet  thia  waaWl 
a  good  bar  of  the  cuftom,  there  being  op  fraud  in  ihi 
ti^fadjon,     2  Jt^-  Caf.  Eq,  ijj-     Str.  04J. 

But  fuch  relealc,  without  a  valuable  coafideraiitu^  iMBt 
good  i  for  in  fuch  cafe,  at  the  time  of  the  rcleaie^  tg 
children  having  neither  _;w  in  r(,  norywa^rm,  theWheiB 
being  in  the  father  during  his  life,  there  la  notfaing  fiic  liy 
ydeafe  to  operate  upon.     1  Jti.  403. 


of  London  made  bii  will,  and  divided  his  ellate  acooidinMo  dM 
cuflom,  and  tbe  dead  man's  part  he  devifed  atnongft  us  wtt 
and  children.    Aftcrwardi,  in  bis  lifetime  he  mam^.one  of  Ail 


daughters,  and  gave  her  loool.  which  in  the  maniage 
wai  called  her  portion  or  provlTioD.  Thia  the  Coart  V 
to  be  a  (iuiifa&ion  of  her  orphanage  ibnMf  bat  Mt  to 
ber  froM  a  Ihare  of  tbe  refidoe,  wntcb  at  the  tiiM  of . 
the  will  wai  mcertain. 
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13.  In  the  cafe  of  JCrnr^  and  £r^,  Af.  1770.    The  wfietVenhe 
plainti£F's  wife  was  a  freeman^  iiaughcer;  and  aft^r  her  '^1'^!.°^  ^'° 
DiarriagCf  her  father  gave  her  lOoL  and  the  plajntiff  ex- 
ecuted a  releafe  for  the  1  col.  in  full   of  all   his.  wife's 
cuftomary  part  or  fliare  which  was  or  might  be  due  to  her 
by  the  cuftom  of  London.     1  he  father  died.     A  bill  was 
brought  for  a  difcovery  of  the  perfonal  eftate,'jand  that 
upon  the  plaintiff's  bringing  the   lool.    into  hotchpot, 
they  might  be  let  in  to  a  cuitomary  part  of  the  father's 
eftate.     The  defendant  pleaded  the  releafe  in  bar.     And 
by  the  lord  chancellor  MaccUsfield:  The  hufband  had  no 
power  to  releafe  a  future  intereft  of  his  wife's.  She  might 
furvivc  him  |  and  would  then  be  intitled  to  it  in  her  own 
right,    fiefiJes,  this  releafe  is  fuggefted  to  be  fraudulently!, 
obtained.     And  therefore  his  lordfliip  ordered  the  plea  16' 
ftand  for  an  anfwer,  with  liberty  to  except,  fo  as  to  have 
aa  account  of  the  freeman's  perfonal  eftate,  and  the  be- 
nefit of  the  releafe  to  be  faved  to  the  hearing,  when  the 
qucftioo  would  come  more  properly,  whether  the  releafe 
by  the  cuftom  was  good  or  not.     2  Ahr.  Eq^  Caf*  267. 

En  1725.  Cm  and  Belitha.  A  freeman  of  London  had: 
two  daughieis  and  one  fun.  One  of  the  daughters  mar* 
ried|  and  on  receiving  a  fuiuble  portion,  the  hufband 
idcafed  all  right  and  intereft  which  he  had  or  might  have 
to  any  part  of  the  father's  perfonal  eftate  by  the  cuftom 
or  otherwife ;  and  covenanted  that  at  any  time  after  the 
death  of  the  father  he  would  do  any  further  ad  for  the  re- 
leafing  of  any  right  which  he  might  have  by  the  cuftom* 
Jekyll  and  Gilbert,  commiffioners,  inclined  to  think,  that 
the  releafe  being,  for  a  valuable  confideration,  purporting 
an  agreement  to  quit  the  right  to  the  orphanage  part,  to 
be  binding  in  equity ;  but  though  this  might  not  be  fo 
clear,  yet  the  covenant  for  a  valuable  confideration  to  re« 
leaie  the  future  right  is  good :  And  fo  they  decreed  on  the 
execution  of  the  releafe.     2  P.  fHll.  27a* 

June  18,  1737*  Medcal/t  znd  Ivis.  A  bill  was  brought 
to  have  a  Ipecihc  performance  of  articles  made  on  the 
marriage  of  the  defeiid^int,  whereby  the  defendant  and  his 
wife  covenanted,  in  confideration  of  2O0ol.  the  wife's 
marriage  portion,  to  releafe  all  the  right  and  mtereft  that 
might  accrue  to  them  out  of  her  lather's  perfonal  eftate  by 
the  cuftom  of  the  city  of  London,  he  bting  a  freeman. of 
the  fiud.city.  I'he  defence  made  lur  the  defendant  was, 
that  the  cuftomary  part  being  a  mere  poi^bility  and  con- 
tingency, which  mii^ht  or  might  not  happen,  it  could  not 
be  releafed  ;  and  if  it  could,  that  at  the  time  of  the  ar« 
Vol.  IV.  G  g  tides. 
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ticks,  the  wife  wu  an  infant,  and  (b  rtoc  boHml  by  thM  | 
bcGdes  that  the  aoool.  was  no  confideration  for  reteafing 
Tuch  an  intereft,  the  wife's  father  havirtg  died  wofA  np^ 
wardt  of  ao,oool.     By  the  lord  chancellor  Hardwicke : 
Though  bardfliipt  may  happen  on  my  determination,  yrt 
thefe  are  conflderations  too  loofe  either  for  a  judge  at  law 
or  in  thii  court  to  lay  any  weight  upon ;  and  1  moft  de- 
termine according  to  the  fadi,  by  the  rules  of  law,  and 
of  this  court.     In  this  cafe  there  appears  to  have  been  a 
valuable  confideration  for  the  agreement  in  the  articki, 
becaufe  at  the  time  when  the  2000I.  was  given  the  de- 
fendant's wife  was  intitted  to  no  part  of  the  eftate  of  her 
father,   and  it  was  given   for  her  advancement  in  the 
world,  and  it  is  highly  reafonable  that  fuch  kind  of  ar- 
ticles (hould  be  carried  into  execution,  and  that  when  a 
fether  is  bountiful  to   his   children  in   his  lifetime,  he 
fhould  have  his  affairs  fettled  to  his  own  fatisfadiion.    As 
to  the  objeSion  of  the  cuftomary  part  being  a  poflSrility, 
and  merely  in  contingency,  it  is  of  no  weight;  for  there 
is  no  doubt  but  it  might  be  releafed  in  equity :  but  here 
it  a  covenant,  which  the  defendant  is  bound  by  in  all 
events.     And  it  is  no  objedion  to  fay,  that  the  wife  wss 
under  age ;  for  though  in  this  refped,  if  the  hu(band  were 
dead,  the  articles  would  not  bind  her,  and  flie  would  by 
furvivorfhip  be  intitled  to  the  cuftomary  fliare,  as  a  chofe 
in  adion  not  recovered,  or  received  by  the  huiband  |  yet 
he  being  alive,  it  is  a  matter  that  accrues  to  him  in  right 
of  his  wife,  and  he  may  releafe  it,  and  his  releafe  will 
bind   her ;    and    therefore    it  was   reafonable  he  IhonU 
perform  his  covenant.     I  found  my  opinion  too  on  an  oM 
law  well  known  in  the  city,  by  the  name  of  ymJ's  law ; 
whereby  a  bufband  was  authorifed  to  agree  with  the  father 
for  the  wife,  though  ihe  was  under  age.     i  yf/i.  63. 
Whether  the  ¥4.  In  the  laft  mentioned  cafe  of  Miicalft  and  Av/,  1 

fh ire  releafed  qucftion  arofc,  whether  the  orphanage  part,  covenanted 
The  I'ead  ml»'t  ^  >>f  releafed  by  the  hufband,  (hould  fall  into  the  dead 
or  Ihe  orpbifi-  man's  part,  and  go  wholly  according  to  his  difpofition  of 
«te  pal^  the  refidue  of  his  eftate,  as  a  thing  purchafed  by  him  ;  or 

whether  it  (hould  fall  into  his  perfonal  eftate,  and  be  dif- 
tributed  with  it  according  to  the  cuftom :  And  the  lord 
chancellor  faid,  that  as  in  equity  things  covenanted  to  be 
done  are  things  a^ually  done,  it  muft  be  con(idered  as  if 
the  hufband  had  ad^ually  releafed,  and  fo  is  an  extin- 
gui(hment  of  his  wife's  right  to  the  orphanage  part ;  and 
being  an  cxtingui(hment  of  the  right,  it  leaves  the  eftate 
of  tne  father  as  if  it  had  never  been  charged  with  it,  and 

muft 
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kh'Aft  therefore  be  cofifidered  ts  a  part  of  his  general  per- 
jdnal  eftate,  and  not  go  wholly  to  the  executor  of  the  f^^ 
tifer  as  part  6f  the  devil  man's  fh^re.     1  AtA.  64. 

15.  irt  the  cafe  of  HiH  and  Blaniit^  H.  28  C.  2.  It  is  whftbprmsr- 
Md,  that  there  is  np  fuch  cuftom^  as  th^t  a  child  marry-  r<«8«  witbovt 
iilg  under  the  age  of  eighteen,  without  the  father's  con-  ^J^\*^*"  **** 
Tent,  fliaU  lofe  her  orphanage  part,  i  Cha.  Ca.  Finch.  248*  ^'^ 

But  in  the  cafe  of  Fodin  and  Hawhtty  H.  i  J,  2*  By 
Jefferies  lord  chancellor :  If  the  daughter  of  a  citizen  of 
l#Ondon  marries  iti  his  lifetime  againft  his  confent^  unlefs 
the  fatheir  be  reconciled  to  her  before  his  deatb^  fhe  (hall 
not  have  her  orphanage  fhare  of  his  perfonal  eftate  :  and 
It  would  be  unreafonable  to  take  the  cuttooi  to  be  other- 
wife,     t  Vim.  354. 

And  if  any  perfon  intermarry  with  an  orphan  without 
tOAfeni  of  the  court,  fiich  perfon  may  be  fined  by  themt 
according  to  the  quality  and  portion  of  the  orphan ;  and 
unlefs  ftsch  perfon  pay  the  fine,  or  give  fecurity  to  pay  it, 
th^  may  commit  him  to  Newgate,  to  remain  there  till  be 
ibbmtf  to  their  orders,     Priv*  Lond.  282,  283  (s)* 

And  he  that  marries  an  orphan  without  confent  of  the 
taatt^  muft  make  a  jointure  before  he  ireceives  the  por- 
fcioa..  'Prrd.  Lond.  286. 

l6*  B»  1686.  P^wki  and  itmnt.  A  freeman  of  London  Caftoneitfodt 
diet,  leaving  a  widow  and  no  children^  but  hath  feveral  "P!^  <'**^ 
grttidcbildren  living  at  the  time  of  his  death.     And  the     *    '"' 
Ijudlioil  was,  whether  thev  were  within  the  cuftom  of  the 
cit^  of  London  or  not.     The  lord  chancellor  took  time 
10  oonfider  of  ir  %  and  having  confulted  the  recorder  and 
feviekal  of  the  aldermen,  delivered  his  opinion^  that  grand- 
thiUren  i^re  not  within  the  cuftom  of  the  city  of  Loo* 
don.,    f  Ver^,  397. 

Hn  1716.  Ivoribiy^ni  Strange.  It  was  admitted  by 
fcOfinftl,  and  faid  to  have  been  fo  determined,  and  fet- 
ded»  that  a  freeman's  grandchild  (where  the  grandchild's 
Either  was  never  advanced  in  the  freeman's  lifetime,  and 
died  before  the  freeman,  leaving  a  child)  was  not  within 
Ibe  MftOM ;  and  that  only  the  freeman's  children  were 
Wfhiti  the  Cuftom,  to  come  in  for  an  orphanage  part. 
I  Pb  ff^iU.  34 1 .     2  Salk.  4  26. 

- 17.  If  a  freeman  of  London  hath  but  one  child,  and  Hotchpot  onlf 
he  has  received  fome  portion  from  his  father,  and  the  fa-  •mon^ft  cbiK 
ther  diet,  leaving  this  child  and  a  wife ;  the  child  (hall  '^"- 


(«)  Vide  fopra*  F^rm  mui  Manmr,  7.  in  Jim. 
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have  bis  full  orphan's  parr,  without  any  regard  to  what 
he  halh  already  received  :  for  that  advancement  in  part  is 
only  to  be  brought  into  hotchpot  with  children^  and  not 
with  others:  By  Sir  Edward  Northey.     2  Salk.  416. 

A/.  1685.  Bickffrd  4nd  Beci/cni.  The  only  point  was» 
upon  the  cuftom  of  the  city  of  London,  where  a  child  that 
had  a  portion,  but  was  not  fully  advanced,  and  was  to 
brine:  her  portion  into  hotchpot:  whether  the  portion 
'  fliould  be  brought  ir-to  the  perfonal  eflate  in  general,  that 
fo  the  widow  might  come  in  fur  part  of  it,  or  whether  it 
(hould  be  brought  into  the  orphanage  part  only :  Lord 
chancellor  :  it  is  beyond  all  doubt,  that  it  mud  be  brought 
into  the  orphananc  part  only,      i  Firn.  345. 

T,  i6Qf .  Fufie  and  Bence.  Where  an  only  child  is  in 
p^rt  advanced  by  the  father  in  his  lifetime;  fuch  child 
fhall  not  bring  his  part  into  hotchpot,  there  being  none 
in  equal  degree  with  him.     a  Fern.  234. 

T.  1729.  Cleaver  2LV\6  Spuriing.  A  freeman  cf  London 
having  but  one  chik^,  advanceth  that  child  in  part  only; 
the  child  fh^ll  t;>ke  a  full  (hare,  without  bringing  what  be 
had  before  received  into  hotchpot :  for  the  only  meaning 
of  bringing  the  child's  (hare  into  hotchpot  is,  to  make  an 
equality  among  the  children  ;  and  not  for  the  benefit  of 
the  mother,  or  to  increafe  the  dead  man's  (hare,  a  F» 
mil.  526. 

Lexfe.  18.  A   leafe  for  years  attending  the  inheritance  of  a 

freeman   of  London,    is  not  aflets   within    the  cuftoffli 
I  Vcrn»  2.  102. 

Tru^  of  a  term.  1 9.  So  if  a  citizen  of  London  has  a  truft  of  a  tens  at- 
tending his  iiihrritance,  and  dies;  the  truft  of  the  term 
fhall  not  be  fubjfcft  ci  the  cuiiom  of  London,  to  be  di« 
vidtd  between  the  wife  and  children,  as  other  perlbnal 
ri^ate  and  chattels  (hall.      2  Frenn.  66. 

Morrgagf.  20.  A  ntortgaoe  in  fee  (hall  be  counted  part  of  a  free: 

man's  perfonal  eflate,  and  lubjcd  to  the  cuftom.    1  Q»* 
Ca,  285. 

A  mortgage  (hall  be  paid  €>ut  of  the  perfcnal  eftate,  in 
preference  to  the  culiomary  or  orphanage  part  by  tb^ 
cuftom  of  I  ondon  ;  becaui'e  the  cuflom  of  London  can- 
not uke  place  till  after  the  debts  paid.     2  P.  IViU.l'i^* 


iv.  Of  the  cuftom  cf  the  frovince  of  York. 

By  the  ftatute  of  diflribution  22  &  23  C  2.  c.  10.  it  '^ 
provided,  that  the  faid  aH  or  any  thing  tbgrein  c§Mtihrtd^ 
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fiall  not  any  ways  prejuiice  or  hinder  the  eu/foms  obferved 
within  the  dty  of  London,  or  within  the  province  of  Vork, 
9r  other  places^  having  known  and  received  ctdfioms  peculiar 
r#  them^  hat  that  the  fame  cuftoms  may  he  obferved  as  for^ 
meriy ;  any  thing  therein  contained  to  the  contrary  notwith* 
Setndlng,    f.  4. 

And  by  the  i  J.  2.  c.  17.  For  the  determining  fome 
doubts  artfing  upon  the  fald  ftatute^  it  is  hereby  enacted  and 
iiclared^  that,  the  chuje  therein  by  which  tt  is  prcvided^  that 
the  fame  Jfatute' or  any  thing  therein  contained  Jhou Id  not  any 
ways  prejudice  or  binder  the  cuftoms  obferved  tuiibin  the  city  of 
London  aM  province  ^  York,  was  never  intended^  norjhall 
kg  taken  or'confirued  to  extend  to  fuch  part  of  any  inteftate's 
fflate^  as  any  adminifirator^  by  virtue  only  of  being  admini" 
firator^  by  pretence  or  reafon  of  any  cufiom^  may  claim  to  have 
U  exempt  the  fame  from  difiribution  ;  but  that  fuch  part  in  the 
hands  of  fuch  adminiflrator  JhaU  be  fubje&  to  difiribution  as 
in  other  cafes  within  the  faidfiatute.     f.  8. 

By  virtue  only  of  being  admini/frator]  I'h^t  part  which 
the  tdminiftrator  hath  by  virtue  only  of  his  being  adini* 
niftrator,  is  the  dead  man's  part ;  which  being  lAken  out  - 
oiiF  the  cuftom,  this  ftatute  of  the  i  J,  2.  r.-ij.  provides 
chat  the  fame  (hall  be  didributed  according  to  ihe  ftatute 
of'riiflrtbution. 

And  agreeable  hereunto  was  the  cafe  of  Stapleton  and 
Siitfrard,  Feb.  5th,  in  the  3%  2.  which  caule  was  de« 
pemling  when  this  ftatute  was  made:  Between  John  S:a* 

K*  ton,  efqaire,  and    Thomas    lord  Meryon,   plaintifFs ; 
nnet  Sherrard,  eiquirc,  and  Dorothy  his  wife,  admini- 
ftratrix  of  the  goods   of  Robert  Stapleton,  eiquire,  de- 
fcndantS"    ■  .This  caufe  having  been  firft  hcard«  on   the 
f  3th  day  of  June  in  the  35th  of  Charles  2.   and  it  being 
then  referred  to  a  mafler  to  take  an  account  of  the  per- 
fimal  eftate  of  the  (aid   Robert  Stapleton,  and   to  make 
cnA  diftribution  of  the  fame  according  to  law,  amongft 
the  plaintiff  Stapleton,  and  the  child  of  the  lord  Meryon, 
mhI  alfo  the  brothers  and  fifters  of  the  faid  Robert  Staple- 
I0rif  as  well  thofe  of  the  whole  blood,  as  of  the  haU  blood, 
and  their  refpedive   reprefentatives ;    the  defendant,   in 
right  of  the  defendant  Dorothy  as  ihe  is  widow  o^  the 
ftid  inteftate  Robert  Stapleton,  claiming  a  moiety  of  the 
clear  perfonal  eftate  by  the  cuftom  of  the  province  of  York, 
and  alfo  by  the  late  a^  for  fettling  inteftates  eftates  half 
of  the  other  rnoiety  thereof-,  and  the  faid  mafter  being 
thereby  to  report  ipecially  to   this  court,  as   he  fhould 
think  fit,  what  fliould  appear  doubtful  as  to  the  iotereft  of 
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atijr  of  the  parties  concerned  therein,  the  fud  fiMftor  madt 
hit  report  dated  the  9th  dajp  of  June  1684,  ^hefebf  he 
certined,  that  by  the  cuftom  of  the  province  of  Ycwk*  % 
moiety  of  the  faid  clear  perlbnal  eftatc  was  of  right  doe 
f  nd  belonging  to  the  defendant  Dorothy,  as  the  widow 
and  reli£l  of  the  faid  Robert  Scapleton,  and  ibac  the  other 
moiety  he  had  divided  amongft  the  faid  ineeftaces  brocberi 
and  fifters,  and  their  legal  reprefentatives,  in  fudi  pio* 
portions  as  is  therein  mentioned.  And  exceptions  bairiiig 
been  put  in  to  the  faid  report,  and  the  fame  coming  to  be 
beard  the  24th  day  of  February  in  the  firft  year  of  ki^g 
James  the  2d,  before  the  right  honourable  the  lord  keeper 
of  the  great  feal  of  England ;  his  lordftip  defired  Ui 
grace  the  then  lord  archbi(hop  of  York  to  c^ifvi  whca  a 
man  dies  intcftate  within  the  province  of  York  wicbout 
iflue  (after  his  debts  and  funerals  paid)  how  the  refidue  was 
to  be  divided  by  the  cuftom  of  the  province  of  Yorky  and 
what  part  remained  by  the  ordinary  to  be  iliftributeda 
And  his  grace  the  then  archbiihop  of  York  havings  pur« 
iiiant  to  the  faid  defire,  on  the  18th  day  of  March  in  the 
ift  year  of  James  the  2d,  certified,  that  in  fuch  cales 
afbrefaid,  the  widow  of  the  inteftate  by  the  cuftom  of  the 
faid  province,  hath  ufually  had  allotted  to  her  one  moiety 
of  the  clear  perfonal  cihte,  and  that  the  other  nioiety  had 
been  diftributed  amongft  the  next  of  kin  to  the  deecafed 
inteftate,  and  that  had  been  the  conftant  practice  of  the 
ecclefiaftical  court  at  York.  To  which  certificate  the 
faid  defendants  took  exceptions.  Upon  debate  whereof 
on  the  17th  of  May  in  the  faid  firft  year  of  James  the  Se- 
cond, it  was  ordered,  that  the  exceptions  (houid  he  over- 
ruled ;  and  the  defendants  were  ordered  to  pay  unto  the 
plaintiffs,  and  bring  into  court  refpe^ively,  the  leveral 
and  refpedtive  fums  of  money  therein  in  that  behalf 
mentioned  within  two  months,  or  in  default  there- 
off  or  if  the  plaintift's  fhould  not  acquiefce  therein,  then 
they  were  to  pay  cofls.  And  the  defendants  being  not 
fatisfied  with  the  faid  order,  did  afterwards  petition  the 
right  honourable  the  lord  high  chancellor  of  England  for 
a  rehearing  of  the  faid  caufe,  upon  this  point  only,  name- 
ly, whether  the  defendant  Dorothy,  being  the  widow  of 
the  faid  Robert  Stapleton,  who  died  an  inhabitant  of  the 
province  of  York,  and  without  ifTue,  and  alfo  his  admi- 
niftratrix,  ought  not  by  virtue  of  the  cuftom  of  the  faid 
province,  to  have  one  moiety,  or  half  of  the  clear  perfonal 
eftate  of  the  faid  inteftate  Robert  Supleton  her  late  bof- 
band,  and  alfo  according  to  the  rules  of  diftribution  men- 
tioned 
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tioneid  in  the  late  afi  for  Tetding  inte(btcs  eftttes  to  have 
half  of  the  other  moiety  at  widow  of  the  fatd  Robert 
StapletoDy  who  died  without  ifltie  as  aforefiid.  And  hta 
lordfhip  tMving  ordered  the  fiid  caufe  to  be  reheard  upon 
that  point  only,  and  the  fame  coming  to  be  reheard  ac- 
cordingly before  his  lordfliip  in  the  prefimce  of  the  de- 
fendant's counfel,  none  attending  for  the  plaiotifis,  albeit 
doc  notice  of  the  faid  laft  order  for  rehearing  was  given 
to  them  and  the  other  parties  concernedi  as  by  affidavit 
then  produced  did  appear ;  and  the  cafe  on  the  pleadingi 
in  the  caufe  being  opened  by  the  defendant's  counfel,  anf 
vpon  confideration  thereof,  and  of  the  faid  tate  att  for 
fettling  of  inteftatei  eftates,  and  of  the  flatute  made  in 
the  I  ft  year  of  his  faid  majefty  king  James  the  ad,  in* 
titled,  an  aA  for  reviving  and  continuing  fevetal  a£ls  of 
parliament  therein  mentioned )  his  lordfliip  declared,  that 
notwithftanding  the  faid  certificate  of  the  faid  lord  arch- 
bifliop  of  York,  his  lordfliip  was  fully  fatfsfied,  the  de» 
fendant  in  right  of  the  defendant  Dorothy  as  widow  of 
the  faid  inteftace  Robert  Stapleton  her  late  huiband  ought 
to  have  the  one  moiety  or  half  of  his  clear  perfonal  cftate 
by  virtue  of  the  cuftom  of  the  province  of  York,  and  alfe 
kalf  of  the  other  moiety  of  the  faid  clear  perfonal  eftaip 
by  virtue  of  the  faid  ftatute  and  rules  of  diftributioa 
therein  mentioned :  and  did  order  and  decree  the  tunc 
accordingly.  And  it  being  alledged,  that  the  dcfi^ndaoia 
in  purfuaoce  of  the  faid  former  decree,  and  to  avoid  any 
contempt  for  not  yielding  obedience  thereto,  had  paid 
and  fatisfied  unto  the  plaintifia  and  others  the  brothers 
and  fitters  of  the  faid  inteftate  Robert  Stapleton,  or  their 
icTpeftive  'reprefentatives  or  fome  of  them,  the  refpeSive 
proportions  to  them  refpedively  allotted  by  the  mafter's 
itport,  whereas  they  ought  but  to  have  paid  one  moiety 
thereof,  and  prayed  that  the  plaintiffs  and  the  faid  other 
perfons  that  were  fo  over*paid  might  refund  and  pay  the 
defendants  the  moiety  or  half  of  the  money  fo  paid  or 
fatiafied  unto  them,  his  lordfliip  did  order  and  decree  the 
feme  accordingly,  and  the  5I.  depofited  with  the  regifter 
upon  the  granting  of  the  faid  rehearing  to  be  paid  tMick 
to  the  defendants  or  their  clerks  in  court.  Afterwards 
on  the  8th  day  of  June  in  the  third  year  of  the  reign  of 
hisfeid  majefty  king  James  the  ad,  the  plaintiffs  being 
diflatisfied  with  the  faid  order  made,  petitioned  his  lord- 
fliip to  hear  the  caufe  again ;  and  the  fame  coming  to  be 
fchMrd  accordingly  on  the  5th  day  of  February  in  the 
year  aforebid,  before  his  Icmlfliip,  in  the  prsience  of 
CQwfA  learned  on  both  fides,  upon  long  debate  of  the 
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matter^  and  hearing  what  could  be  alledeed  on  either  fide, 
his  lordfliipl  eclanld  the  defendant's  wife  is  wdl  intitkd 
to  one  moiety  or  her  late  hulband's  eftate  by  the  cttftom  of 
the  province  of  York,  and  to  a  oioietjr  of  the -other  in»« 
iety  by  the  z{k  of  dinributton,  and  therefore  fi^w  no  cauTe 
to  alter  the  former  order;  and  therefore  did  order,  that 
the  faid  former  order  ihould  ftand  confirmeJ.- 
•  By.  the  4  W.  c.  2.  IVhenas  by  itt^om  wit  him  tbe  prwfdwa 
§f  York,  or  ctbtr  ufagi^  thi  vndvws  rnndyntngtr  chiUrtm  ^f 
pirftns  dying  inhabitants  ef  that  prmnce^  are  intitUd  H  a 
fart  of  the  goods  andebattgls  of  their  late  bmjiands  amd  fa^ 
^rt  (called  her  and  their  reafenable  fart)  nofwithJlemSng 
any  eKfpaJition  of  the  fame  by  their  hufbandsandfafbert  Iqfi  wilb 
and  teftafnentSy  and  not  with/landing  any  jointures  made  for  the 
iivelibood  of  the  faid  widows  by  their  hufbands  in  tbetr  lift' 
iime^  which  are  competent y  end  according  to  agreement ;  .wbere^ 
by  m-'Hy  perfins  are  di fabled  fr^m  making  fuffieient  fro/vifon 
for  their  younger  children:  for  remedy  thereof  it  is  enaSei 
that  it  Jhall  be  lawful  for  any  perfon  inhabiting  er  refiding^  or 
whojhall  have  ^ny  goods  or  chattels  within  the  province  of 
Yorky  by  their  loft  wills  and  tejlaments  to  give  htfueatb  and 
difpofe  of  all  and  fettgular  their  goods  chattels  debts  and  other 
perjonal  eftate^  to  their  executors^  or  fuch  other  perfons  as  they 
Jhall  think  fit ^  in  as  ample  manner  as  by  tin  laws  and  ftatutos 
tf  this  realm  any  perfon  may  give  and  difpofe  of  the  famo  with- 
in  the  province  ^/Canterbury  or  elfnvhere ;  an^  the  widows* 
children^  and  other  the  kindred  of  fuch  teftator^  Jbali  be  barred 
to  claim  or  demand  any.  part  of  the  goods  chtittels  or  otter  per^ 
final  efiate  ofjuch  teflator^  in- any  other  manner  than  as  by.tbt 
faid  laji  wills  and  te/iameuts  is  iimtted  and  appointed,  f.  1,2. 
Provident  that  nothing  in  this  a£i . Jhall  extend  to  the  <itiztHS 
ef  the  cities  of  Vork  and  Chcftpr,  wk^JhesU  be  freemen  of  the 
faid  reJpeQive  cities,  inhabiting  therein  or  a,iibin  thefuburbi 
thereof  at  the  time  of  their  death ;  but  that  every  fuch  citizen*! 
widow  and  children  Jhall  have  fuch  reafonable  part  and  propor- 
tion of  the  tejiators  perfonal  ejlate,  as  they  mi^ht  have  bad  by 
the  cujiom  of  the  province  of  York  before  thf  making  of  this 
a£^.     f.  3. 

Note,  the  mentioning  of  the  city  of  Chener  here  was  a 
miflake  \  for  this  cuftom  of  the  province  of  York  did  not 
extend  to  that  city,  nor  to  any  other  part  of  the  whole 
archdeaconry  of  Cheftcr :  and  the  reaibn  is,  becaufe  until 
Che  eredion  of  the  fee  of  Chefter  in  the  time  of  king  Heory 
the  eighth,  that  archdeaconry  was  not  within  the  proving 
of  York,  but  was  part  of  the  diocefe  of  Litchfield  and 
Coventry  within  the  province  of  Canterbury.  And  there- 
fore afterwards^  when  this  provifo  wa#  taken  off  by  the 
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latute  here  next  following,  with  refpe6l  co  the  city  of 
if  ork  ;  there  was  no  need  for  any  application  to  parliament  ' 

:o  repeal  the  fame  provifo,  in  lelation  to  the  city  of  Chefter* 
But  as  to  the  city  of  York,  it  is  ena£ied  by  the  a  &  3 
fin.  c.  5,  as  folio weth  :  Whireas  in  thtjlatute  ofihi  4  W. 
c.  2.  ibtri  is  a  prwifi^  that  mthing  in  thi  [aid  aS  containtd 
(bould  extend  or  be  cmjirued  to  extend  to  the  citizens  of  the 
cities  ^  York  and  Chefter,  wb^^Jbould  be  friemen  of  the  f aid 
reJpeQive  cities^  inhabiting  therein^  or  within  the  fuhurbs 
tiereof^  at  the  time  of  their  death  ;  but  that  every  fuch  citi» 
Zdn's  widow  and  children  Jhould  have  fuch  reafonable  part  and 

Coportion  of  the  teftator*s  perfonai  eftatCj  as  they  might  have 
d  by  the  cufiom  of  the  province  ^  York  before  the  making  af 
the  faid  a&  :  And  whereas  notwithfianding^  the  mayor  and 
commonalty^  on  behalf  of  the  inhabitants  of  the  faid  city  of 
York,  have  requefted  that  thefaii  provifo  may  be  repealed^  fi 
that  the  freemen  of  the  faid  city  may  have  the  benefit  of  the  faid 
a&^  as  well  as  all  other  terfons  inhabiting  within  the  faid 
province ;  it  is  enaffed^  that  the  faid  provifo^  fo  far  as  the 
fiuu  concemetbthe  citizens  of  the  city  of  York,  jlhi//  be  andis 
hereby  repealed  i  Jo  that  it  fhall  and  may  be  lawful  for  all  and 
every  the  citizens  of  the  faid  city  of  York,  who  /ball  be  free^ 
meti  of  the  faid  city^  inhabiting  therein,,  or  within  thefuburbs 
thoreof^  at  the  time  of  their  deaths  by  their  laft  wills  andtef" 
teaments  to  give  bequeath  anddifpofe  of  their  goods  chattels  debts 
and  other  perfonal  eflates^  to  their  executors  or  fuch  other  per* 
font  as  they  fhall  think  fit  ^  as  any  other  perfons  inhabiting  or 
refiding  within  the  faid  province  of  York  may  lawfully  do  by 
Virtue  of  the  faid  a^  ;  and  that  the  widows^  children,  and 
other  kindred  of  fuch  teHator^  fhall  he  barred  V  claim  or  demand 
any  fart  of  the  goods  chattels  or  other  perfonal  eft  ate  of  the  tef- 
iator^  in  any  other  manner  than  as  by  the  faid  laft  wills  and 
$oftaments  is  appointed  \  any  thing  in  the  faid  a£iy  or  any  other 
law$  JiatutCy  or  ujage  to  the  contrary  notwithftanding* 

%o  that  the  ancient  law  and  cultom  reftrainmg  the  in- 
habitants of  the  province  of  York  from  difpofing  of  their 
irhole  perfonal  eftates  by  will,  is  now  utterly  abolifhed 
out  of  that  whole  province. 

But  with  refpe^  to  the  diftrlbution  of  inteftates  effeds, 
the  cuftom  continues  as  it  hath  been  for  ages  pad :  which, 
uking  Swinburne  for  our  guide,  we  come  now  to  trace 
put  and  delineate. 

~  It  is  ta  be  underftood  then,  that  within  the  province 
diTorh  generally,  there  bath  been  an  ancient  cuftom, 
poA  divers  famous  writers  long  ago  have  made  mention 
jof  the  faid  cu(^om  in  their  works  to  have  been  obferved 
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long  before  their  days,  and  the  fame  alfo  appearieth  froni 
the  afis  anJ  other  very  ancient  inftruments  of  undoubted 
credit  faithfully  i^referved  in  the  regiftry  of  the  archbiihop 
ef  Tori ;  by  which  cuftom  ibirg  is  dm  fo  ibe  tvubw  mi4 
to  thi  lawful  {htldnn  of  tvery  man  biinr  an  inhabitant  tr  aa 
hovjbolder  within  the  Jai J  province  of  York^  an4  dying  thnt 
or  ilfewhtri  inttftati^  being  an  inhaiitant  or  hotifiioUer  vnthm 
that  province^  a  reajinaHe  part  of  bis  elear  moveable  f»Ui\ 
unlejsjuch  child  be  heir  to  his  father  deceafed\  or  were  at* 
vanced  by  his  father  in  his  lifetime^  by  which  advancetpeiit 
it  is  to  be  underjloody  that  the  father  in  his  lifetime  hftw^ 
Upen,  his  child  a  competent  portion  whereon  U  live*  S  win.  21Q^ 
?30.  233. 

Reafonable  pari]  which  is  as  foTloweth  : 

(1)  If  the  inteftiice  hath  neither  wife  nor  child  at  tbe 
time  of  his  death,  his  whole  perfonal  eftate  (the  funer^ 
expences  and  other  necefl'ary  charges  being  firft  dcdufied) 
fhall  be  difpofed  in  the  due  courfe  of  admfniftracion ; 
the  fame  heretofore  having  been  wholly  at  the  difpofiil  of 
the  deceafed  ;  and  confequently  f^llinj^  now  under  the 
dircAions  of  the  ftatute  of  diftribution.     Swin-  a20. 

{2)  If  the  inteftate  at  the  time  of  his  death  leave  be* 
hind  him  a  wife  and  no  chiid^  or  elfe  fome  child  or  childrei^ 
but  no  wife  \  in  this  cafe,  by  the  cuftom  obferved  not  ooly 
throughout  the  province  of  York,  but  in  many  other 
places  befides  within  this  realm  of  England,  the  goods 
are  to  be  divided  into  two  parts ;  of  which,  one  part  is 
due  to  the  wife,  or  elfe  to  the  children,  by  virtue  of  the 
faid  cuftom.     Swin.  220. 

But  if  by  fecilement  a  jointure  is  limited  to  the  wife» 
in  bar  of  all  her  demands  out  of  the  perfooal  eftatc  of  her 
bu(band  by  virtue  of  the  cuftom,  in  fucb  cafe  it  is  as  if 
there  were  no  wife,  with  refpecl  to  the  faid  cuftomary 
part ;  fo,  if  it  is  in  bar  of  all  her  demands  by  virtue  of 
the  faid  cuftom  or  othtrwife^  (he  ftiall  be  debarred  alfo  of 
any  diftributive  'hare  by  the  ftatute.     i  Fern.  15. 

And  if  the  inteftate  have  a  wife,  and  a  child  or  chil- 
dren, which  child  is  heir  to  the  inteftate,  or  which  chiU 
dren  were  advanced  by  the  father  in  his  lifetime ;  in  this 
cafe  it  is  as  if  he  had  no  child  :  and  therefore  in  like 
manner  the  goods  flial!  be  divided  into  two  parts;  where- 
of the  wife  is  to  have  the  one  part  to  berfelf,  and  the 
other  half  is  diftributable  by  the  ftatute,      Swin.  220i 

221. 

So  in  the  cafe  of  Goodwin  and  Ramfden^  M.  1683* 
Tbe  plaintiff  exhibited  a  bil),  to  have  an  account,  and 
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her  ftve  of  her  father's  perfonal  eftate,  who  died  iofefiiiia. 
The  defendant  pleaded,  that  the  fftate  in  qiieftion  l$y 
within  the  province  of  Xiri^  s^nd  that  the  iateftate  died 
there,  aod  that  the  plaintiff  being  one  of  his  daughter 
was  advanced  by  him  in  his  lifetime ;  aa<|  th^  by  the 
cvftooi  of  the  province  of  York*  a  daiigbter  being  onoe 
^vsoced  bj  her  father  in  his  Jifetimet  wis  c«cludr4 
firom  all  /vrther  heoefit  of  her  father's  perfonal  f ftufs^ 
But  in  ihis  cafe  it  appearfaag,  that  all  the  children  of  the 
imeftate  were  ndyanced  by  hioi  in  bis  Ufiotieie,  and  fo 
the  cftate  wholly  eacmptcd  out  of  the  euftoo,  it  oii^ ht  to 
fp  now  in  a  courfe  of  admtqtftratioq,  and  be.  diftribuied 
9ceordBf\g  to  the  aA  for  fettling  inteftates  eftacei  i  and 
thereupon  the  plea  was  overruled,     i  Fent.  aoo. 

And  in  the  cafe  of  CMim/ng  and  Tnitir^  Jun$  24, 17171 
JBJdiard  Collinibn  died  inteftate,  leaving  a  widow*  who 
was  the  prefent  defendant,  Anne  Trotter ;  and  an  only 
fhild,  Thomas  Collinfony  the  plaintiff  in  this  caufe^  Sir 
Jofeph  Jekyllt  matter  of  the  roils  direded  wo  iflues  tP 
fie  tried  at  York  affixes:  1.  Whether  the  defendant  Anoe 
TuDMer,  who  w^t  the  widow,  is  intifled  by  the  cuftoea 
#f  she  MeNfince  of  York  to  a  moietyt  or  wj  sad  what 
MTt^  of  she  inteftate^s  eftatp.  1^.  Whether  the  plaintiff^ 
ThlMaai  CSoUinibp  the  infkot,  who  is  intitled  to  lands  in 
fw-fimple  hy  defcent,  on  the  death  pf  his  did  father*  is 
hj  the  coftom  of  the  faid  province  intitled  to  any  and 
what  pari  of  his  fai4  father^  perfonal  eflate*  Thefe  two 
iliiiea  were  tried  accordingly  at  the  fummer  affises  foUow- 
ing.  And  after  long  evidence  given,  the  jtiry  found, 
ea  to  the  firft  iffue,  that  the  wife  is  intitled  by  the  faid 
ciiftom  to  a  moiety  of  the  inteftate's  perfonal  cftate :  And, 
as  to  the  fecond,  that  the  fon  is  excluded,  by  the  defoeet 
4if  the  fee-fimple  eftate,  firom  claiming  any  purt  of  the 
perfonal  eftace  by  the  faid  cuftom.  Aod  confeouently, 
Che  widow  would  receive  one  half  of  the  perfonal  eftaie 
hy  the  cuftom  \  and  one  third  of  the  remaining  half  by 
the  fiatute :  So  that  taking  the  whole  together,  (he  would 
fecetve  two  thirds  of  the  faid  inteftate's  perfoeal  eftace. 

(3}  If  die  inteftate  at  the  time  of  his  death  had  hnb  m 
tmfi  Mnd  mlf9  e  AM  4r  cbiUren ;  in  this  cafe,  the  deoeafed's 
fluuw  fs  no  more  than  the  third  part  of  the  clear  goods : 
for  the  £ud  goods  fliaU  be  divided  into  three  partt| 
whereof  the  wife  ought  to  have  one  part,  the  child  or 
children  another  part,  and  the  third  part  (which  is  called 
the  death's  part)  is  diftribuuble  by  the  ttatute.  Yet  fo, 
fa  that  the  child  or  children  be  oot  Mr  to  the  inttrfteie 

their 
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their  fither,  or  advanced  by  him  in  his  HfMillie  {  for 
f  hen  it  is  as  if  there  were  no  child ;  and  conftqiicntly  the 
goods  of  the  deceafed  are  to  be  divided  into  two  parts, 
whereof  the  inteftate's  wite  is  to  have  the  one  pUt^  and  the 
other  is  diftriburable  by  the  ftatute.  -  And  if  the  inteftile 
have  a  wife,  and  children  whereof  oneis  Mr,  and  anothv 
itA%fiim/,  and  Tome  ff9t  advanced  by  their  ftther-in^ih  lifil« 
time  ;  in  this  cafe,  the  goods  of  lh«  deccaM'fhall  brdil 
Vfded  into  three  p^ris,  whereof' the  wife ibiUlteve one; 
the  child  or  children  not  advanced  wiosiier,  and-ibe  child 
(being  the  death's  parr)  is  diftribatable  ais  UonUdk 
twin.  Ml.  ■  .     .  .;  n 

But  here  arifeth  a  very  important  queflioii,  in  tA 
where  a  child  hath  received  in  his  father's  lifetime  an  ad* 
vamoement)  not  only  fufficient  to  debar  him  of*  his  ctiftom- 
arv  part,  but  fo  large  as  to  extend  info,  or  to  overbalance, 
what  would  be  his  proportionable  (hare  alfo  of -the  dead- 
man's  part;  whether  in  this  cafe  fuch  child  ihall  receive 
any  (hare  of  the  dead*man's'part, 'onlefs  he  will  bring 
over  into  hotchpot  in  the  faid  dead  man*a  parr,  lb  much 
of  his  faid  advancement,  a§  exceedeth  his  jufr  proportion 
of  the  cuftomary  part.  And  concerniitg  this,  the  opihiom 
of-  learned  men  are  various.  Some  hold,  if  a  child  ii 
fully  advanced;  fo  as  that  his  advancement  d^tb  exceed 
not  only  what  would  be  his  juft  proponion  of -the  coftom- 
ary  part,  bat  of  the  dead-man^s  part  lilcewifc;  that  ia 
fuch  cafe  he  is  excluded  from  any  further  (hare  whatfo- 
cver  of  his  fiather's  perfonsl  eftate,  either  by  the  cufton, 
or  by  the  ftatute.  Others  are  of  opinion,  that  whatfoever 
his  advancement  (hall  have  been,  fo  as*  to  debar  him  of 
his  cuftomary  part  ;  yet  that  advancement  (hall  have  no 
confideration  in  the  dead-man's  part,  but  thereof  he  (hall 
receive  his  full  (hare  without  any  retrofped  to  his  pre- 
ceding advancement.  The  former  opinion  is  more  agree- 
able to  equity  and  reafon ;  but  whether  it  is  con(iftent 
with  the  conftrudion  of  the  ftatutes,  is  the  quefiion.  For 
this  is  a  point  refpe£ling  not  the  cuflom,  but  the  t&%  of 
parliament :  the  cuftom  icfelf  in  this  cafe  is  clear  enough; 
but  it  is  queftioned,  how  far  the  ftatutcs-  do  infringe  the 
cuftom  in  this  particular. 

Before  the  ftatute  of  the  32  ^  13  C.  2.  the  cuftom  wai 
this:  The  children  received  their  own  cuftomary  part 
and  no  more ;  and  of  this  cullomary  part  a  child  fully  ad- 
vanced could  have  no  (bare,  the  advancement  being 
efteemed  as  a  fatisfa^^ion  for  his  filial  portion:  And 00 
child  could  fue  for  any  (hare  of  the  dead-man's  part ;  tbe 
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ioae  (according  Co  its  original  inftittttion)*beiog  to  bedif*  . 
lofed  for  Che  foul  of  ihc  dcccafed.  This  ftatute  Icfc  the 
luftom  incirc.  And  the  ftatute  o£  Che  1  J^  2.  c.  17.  doth 
kX  couch  thereupon^  further  tbaa  to  diftribute  the  faid 
lead-oaaor's  pare.  NevcFthelcfs^  in  fucb  diftribucion  ic  ift 
cquired,  that  the  children  (excln five  of  Che  heir  at  law 
IS  aforefa^id)  (hall  bring  their  refpedive  advancemencs  into 
socehpot*  But  in  this  caf^,  (he  advancement  is  fuppofisd  . 
CD  be  already  funk  in  the  cuftomary  part;  and  confe* 
)ueiitly. nothing,  remained  to  be  broughc  over  inCo  Che 
lead -man's  pare :  And  therefore  (upon  this  fuppofition) 
I  child,  how  largely  foever  advanced  by  his  father  in  bis 
lifecime,  (ball  only  thereby  be  excluded  from  receiving 
any  further  filial  portion  by  the  cuftom,  but  (hall  not  be 
excluded  from  receiving  a  full  diftributive  (hare  of  Che 
dead- man's  part  by  the  ftatute. 

And  with  this  fecmeth  to  accord  the  cafe  of  Guilgi§m 
and  Ramfiin^  7.  i6g2,  which  was  thus :  The  iotefiatet 
being  an  inhabitant  in  the  province  of  York,  left  ifliie  a 
fon  and  daughter  only,  and  no  widow.  The  daughter 
bad  a  portion  given  her  in  marriage,  in  lieu  and  full  factf** 
ftflion  of  whac  flic  might  claim  by  the  cuftom  of  the 
province.  The  fon  was  alfo  advanced,  by  a  fettlement 
of  lands*-  The  queftion  was.  How  this  eftate  (hould  be 
diftributed  ?  For  the  heir  it  was  infified,  that  now  the 
cuftom  of  the  province  of  York  is  to  be  quite  laid  out  of 
tbe  cafe^  and  the  fame  diftribucion  made  of  the  eftate,  as 
of  any  other  intefiate's  eftate,  and  by  confequence  the 
^ugbter  Co  bring  her  portion  into  hotchpot}  but  the 
heir  to  have  a  full  (hare,  without  regard  to  what  lands 
had  been  fectled  upon  him.  By  che  courc :  The  daugh* 
ler  muft  not  bring  back  her  portion  into  hotchpoi ;  for 
that  came  in  lieu  of  the  cuftomary  part,  and  was  as  the 
price  the  father  choughc  fit  Co  give  her  for  che  fame. 
2  Virn.  %*f4. 

But  here  it  feemeth,  that  a  diftindion  ought  to  be  made 
between  an  advancement  given  and  accepted  exprefsly  in 
lleii  and  fatisf«£kion  of  the  filial  portion,  and  an  advance- 
tnenc  given  generally  without  any  fuch  agreement  or  fti- 
pulaiion.  In  the  former  cafe  it  feemeth,  that  no  refped 
(hall  be  had  of  fuch  advancement  in  the  diftribution  of  the 
dead-man*s  part,  the  fame  being  to  be  con(idered  not  fo 
fmfutj  an  advancement  by  the  father,  as  a  purchafitf  by 
die  child:  and  which,  by  poftibility,  might  have  fallen 
fhtet  of,  as  well  as  exceeded,  the  true  value  of  che  ehiUH 

pordoii. 
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portion*.  And  vpon  this  principle,  the  ftid  tdt  of 
GiMfpMf  and  RmfSUm  feemcth  t»  hsn;'  been  detenniaflli 
But  where  there  is  no  Aich  fpecial  eontnA  dt  ■fti<iMtMt| 
but  the  advancement  is  gerierd^  Without  my  puftkuU 
MfpeA  either  to  the  cuftomary  or  diftribiltive  fllaie;  it 
fteoiethi  that  the  fame  fluil  be  applied  either  to  one  or 
both  of  ihem^  according  to  the  amount  of  fucb  arfirance- 
flient,  and  fo  as  heft  to  anfwer  the  intent  of  the  §ame^ 
which  exprefleth  that  tin  eJlM9faUikifitdMUn9iJUl 
k  made  tffiarf  as  mar  iit  am  bi  tftimaiid.  And  bj  thia  di« 
flinAion,  the  two  contrary  opinions  feem  to  hie  lecon* 
riled. 

Of  his  ilior  mweMe  g90ds'\  Where  the  wife  or  chiMreA 
oeght  to  have  a  rateable  pare  of  the  goods  of  the  deceafedf 


^  For  a  child  of  age,  for  a  valuable  coofideranoBi  might  re- 
kafe  his  fatare  filial  poriioa.  Of  which  kind  of  release  ther^ 
feems  to  hare  been  a  ipeclal  precife  form  1  according  to  the  M- 
lowing  example,  which  it  brief,  and  jret  foil  withal  and  oom- 
prehenfiTe ;  moch  in  the  fble  aad  manner  of  thole  aMft  acco- 
race  forms  of  coropofitioo,  the  wriu  in  the  regifter :  vis.  «'  Bi 
it  hmnm  *«/»  «//  Mi9  iy  ih^frefimts,  Tbmi  I  Thomas  Whitehead 
^Byebeck  in  ibt  comntj  rf  Wcftmoriand,  bm^mmdmau,/§r  smdia 
£0itf deration  of  mfam  rf mmty ;  ly  Richard  WUteheadjayyte4«r 
^fiyebeck  mforefaid  in  the  faid  fmmljt  jnmmm^  f  nu  wUmd 
truly  contented  and  faid»  have  remifed^  reUa/ed,  mmd  qmii^daimtdt 
and  hy  theft  prefents  do  ahfoluuly  remits  reUafi,  mti  qmit^ldm^ 
wt/o  thifaid  Richard  Whitehead  my  father 9  his  txetutwrt  maded^ 
miniftrators^  etU  manner  of  filial  or  zhild's  fertimt  ^  goods^  nohie^ 
I  the  faid  Thomas,  my  executors  or  effigns^ean  or  samy  hereefier 
home 9  elasMt  or  demand  of  in,  and  to  the  goods  or  ebaittls  of  the 
faid  Richard  Whitehead,  Sy  anjf  manner  oftMmjfs,  means,  title,  or 
elaim  how/oe-ver.  In  nvitne/t  whereof,  I  the  faid  Thomas  White- 
head have  hereunto  Jet  my  fed,  the  firfi  day  ^May»  in  the  euhth 
year  of  the  reign  of  our  fjvereign  lord  James,  hy  the  grace  of  Gi/g 
iifff  ^England,  France,  tfW  Ireland  1  defender  ^  the  faiths  Oad 
fo  forth,  AAdf*/*  Scotland  the  forty-third,  1610. 

Sealed  and  delivered 
in  the  frefence  of  91,  Thoou  Whitehead. 

George  Sharp, 

Edtnard  Branthiuaite^ 

Thomas  Porter, 

Philip  fFiq^er. 

And  here  it  is  obfcrvable,  that  the  pardcolar  fum,  which 
was  the  confideration,  is  not  fpecified  ;  fo  that  there  ia  no  mom 
here  to  dUpote  about  the  quantum  of  the  advancement ;  for  it 
muft  be  taken  in  Aich  cafe  as  an  adranccment  /«  toto.    Burn* 

be 
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b^  it  t  thirS  part  or  btff,  as  the  cafe  yieldeth ;  there  alb 
ifhej  ought  CO  have  a  lik6  |>arc  of  the  diks  due  unto  the 
inteftate,  after  they  b^  f^ovefed  by  the  aditiiAiftracor; 
for  then  they  are  numbered  or  accounted  amongft  the 
goods  of  the  inteftate^  btit  not  before.    SiViM.  22 1  • 

But  of  kafis  (Svririburne  fays)  the  wife  and  children 
csnnot  have  any  rateable  part  within  the  province  6( 
Vork,  or  other  places  where  th^y  have  been  accuftomed 
Co  have  their  rateable  part  of  the  moveable  goods  and 
debts  recovered,  uniefs  the  faid  wife  or  children,  demand- 
ing their  rateable  part  of  leafes,  do  prove  that  by  fpibcial 
euftom  of  that  place  (namely,  of  that  city,  county^ 
deanrv,  or  pariflh  where  the  inteftate  dwelled,  and  had 
flfch  leafes)  the  wives  and  children  were  aCcuftomed  to 
faav^  their  rateable  part,  as  well  of  the  leafes,  as  of  the 
dioreable  goods  of  the  inteftate;  which  fpecial  euftom 
being  proved^  they  may  recdver  the  rateable  part  as  be- 
fore. (  But  not  by  the  general  euftom  of  the  province.) 
Smm.  221. 

But  concerning  eftates  pur  auter  v/r,  that  is  to  fay, 
fcftates  held  by  leafe  during  the  life  of  another  perfon,  it 
is  fpecially  provided  by  the  ftatute  of  the  j^G.2.c.  20. 
thai  where  there  is  no  devife  thereof,  they  ftiall  ^o  and  be 
diftributid  in  the  fame  manner  as  the  perfonal  eftate  of  the 


Vnlifsfucb  child  be  heir  to  his  father  deceafed^  Which  !t* 
mitttion  is  diverfly  extended  :  As, 

(1)  Not  only  the  heir  of  lands  holJen  in  fee-(imple,  is 
thereby  barred  from  the  recovery  of  a  A'ial  portion;  but 
he  A(o  that  is  heir  in  fee- tail,  either  general  or  fpecial. 
S%vin.%xt.    • 

(a)  Albeit  the  lands  be  of  very  fmall  revenue,  perad- 
venture  not  paft  a  noble  yearly  rent,  and  the  goods  very 
great  in  comparifon  of  fo  fmall  a  rent  (be  it  1000 1,  or 
nore)  ;  even  in  this  cafe,  (he  heir  is  barred  from  the  hope 
of  a  filial  portion.  And  though  this  may  feem  hard  to  the 
heir,  if  we  confider  that  fame  right  of  primogeniture ; 
*^  if  we  (hall  confider  on  the  other  fide,  that  if  the  lands 
be  worth  1000 1,  a-year,  and  the  goods  little  or  nothing 
'  Wtirth  (the  debts  being  paid),  and  fo  little  or  nothing  left 
to  the  reft  of  the  children  (which  cafe  is  more  frequent 
tlltn  the  former) ;  the  euftom  we  fee  is  not  void  of 
feqtiity,  when  both  ciifes  are  equally  balanced.  SwiM. 
232. 

(3)  ^^^  ^^y  ^^^^  h^^  ^^  excluded  from  a  filial  portiort, 
-  trbfch  doth  ent^  updh  the  lands  immediately  after  hts 

father's 
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father's  death,  hit  he  aUb  which  is  heir  ia  icvcrfiooa  it 
heir :  and  being  b?ir  can  have  no  filial  pordoo.  For  ia 
the  writ  di  ratiomaUU  paru  hcMsrmm^  it  b  ccnulned,  that 
he  which  demandeth  a  filial  portion  luhbir  ii  hnr  nsr  mi 
advanced  in  the  life  sfhisfattgr:  now  he  that  is  heir  in  re- 
vcrfion  cannot  fay  to,  and  therefore  can  recorer  no  filial 
portion  according  to  the  cuftom  of  the  country.  Other- 
wife,  *if  he  (hould  recover  a  portion,  and  the  land  after- 
wards ;  the  final  intent  of  the  cuftom  (hou^d  fuflb*  pre- 
judice, which  wou'd  that  the  lands  and  goods  (hoii!d  not 
go  both  one  way,  but  the  one  to  the  heir,  and  the  other 
to  the  reft  of  the  chitdre*^.  AnJ  yet  the  cafe  may  fall  not 
very  hard  with  the  heir  in  reverfion  :  for  what  if  be  jDiould 
die  in  the  mean  time,  before  he  could  lawfully  enter  to 
thofe  lands  which  be  his  only  in  reverfion,  and  fo  reap  no 
benefit  either  of  his  father*s  lands  or  goods  ?  Howfoever 
it  ftiall  fall  out,  he  muft  be  content  with  his  lot  \  and  dio' 
not  he,  yec  his  fliall  enjoy  the  land  at  the  time  appointed. 
Swin,  232. 

(4)  Albeit  the  heir  received  the  lands  by  fettlement 
made  upon  his  father's  marriage ;  yet  he  is  heir  fo  as  to 
be  excluded  thereby  from  a  filial  portion.  As  in  the  cafe 
ofCfinJiahle  and  Csn/iabU^  71  1700.  Upon  a  former  hear* 
ing  ot  ihis  caufe,  a  queliion  arifing  upon  the  cuftom  of 
the  province  of  Yrric,  touching  the  diftribution  of  tbe 
perfonal  eH^te  of  the  faiher;  an  iifue  was  directed  to  be 
tried  at  hw,  whi.(htr  the  father  having  by  fettlement  oo 
his  marriage  fttiled  h<s  real  eftare  to  himfelf  for  life,  part 
to  his  wife  for  her  jointure,  and  the  remainder  of  tbe 
whole  to  Wis  frji  and  other  fons  in  tail,  remainder  to  his 
own  right  heirs,  the  eldeft  fon  was  ther^y  excluded  by 
the  cuftom  of  the  province  of  York,  from  having  any 
ihare  of  his  father's  perfonal  eftate ;  and  it  being  fouod 
that  he  was  thereby  debarred  and  excluded,  and  the  caufe 
coming  now  to  be  heard  on  the  equity  referved,  it  was  de- 
creed accordingly.     2  Fern.  375. 

(5)  Albeit  the  heir  hold  lands  by  deed  or  feoffment  io 
mortgage,  or  with  claufe  of  redemption,  that  is  to  (ay^ 
upon  condition  that  if  the  feoffor  pay  unto  him  a  fum  of 
money  at  a  certain  day,  that  then  the  feoffor  may  re-enter, 
and  the  deed  or  grant  to  be  void  ;  yet  neverthelefs  in  the 
mean  time,  until  the  condition  be  performed,  and  the  laod 
redeemed,  if  he  Ihouid  demand  any  filial  portion,  he  is 
barred,  becaufe  as  yet  he  is  hrrir  to  the  deceafed*.  Bot  if 
tbe  lands  (hould  be  redeemed,  and  tbe  money  fatisfied 
then  it  is  thought  that  he  may  recover  a  filial  portion; 

becaufe 
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ccaufe  then  he  is  not  heir  to  the  deceafed,  nor  the  ad- 
ancement  certain  which  was  made  by  the  father  in  his 
ifietim^.     Sufin.  132. 

(6)  Likewife  if  a  man  purchafe  lands  in  fecv  and  by 
iriU  devife  the  fame  lands  to  his  eldeft  fon  and  to  the  heirs 
)f  his  body,  and  for  default  of  fuch  ifiue  to  his  younger 
bn  and  to  the  heirs  of  his  body,  and  fo  on  ;  in  tbif  cafe, 
Swinburne  fays,  the  eldeft  fon  is  not  barred  from  the  re- 
;ofery  of  a  filial  portion,  as  heir  to  the  deceafed ;  becaufe 
be  is  not  as  heir  to  his  father  according  to  the  courfe  of 
the  common  law,  but  according  to  his  father's  wilL  Swift* 
ijl.  [But  whether  this  devife  ihali  bar  him  as  an  ad- 
vancement is  another  qucfiion^  which  will  be  confidered 
afterwards*.] 

But  where  a  maiv  is  heir  at  law  of  lands  in  fee-fimple, 
and  his  father  alfo  devifeth  thofe  lands  to  him  ;  it  feemeth 
that  be  (ball  take  by  his  better  title,  as  heir  at  law,  and 
not  as  devifee  :  and  cQpfequently  thereby  (hall  be  exclud- 
td  from  a  filial  portion.  For  no  man  can  by  his  will 
make  his  heir  a  purchafer  of  a  fee-dmple ;  for  the  defcent 
and  will  uke  effc&  at  the  fame  time,  and  the  elder  title 
(hall  be  preferred. 

(7)  In  like  manner,  the  youngcft  fon,  who  is  heir  in 
,h»r$ugb  Efiglijby  (eemeth  not  to  be  heir,  fo  as  thereby  to  be 
j^barred  from  a  filial  portion  ;  for  he  is  not  heir  according 
fothecourfe  ofthecommon  law,  but  by  a  particular  cuftom« 

(8)  'Not^  aHb^  that  if  the  child  (bould  have  any  eopy^- 
i§fd  land,  after  his  father's  death ;  in  this  cafe  he  is  not 
Deputed  his  father's  heir  to  the  efFe£l  aforefaid,  and  fo  bar* 

fed  from  the  recovery  of  a  iilial  portion,  due  by  the  gene^^  '' 

nl  cuftom  of  thefaid  province.     Swin.  232. 

.Note,  the  word  copyh^ldy  although  of  itfelf  it  conveys  an 
idea  diftin£l  enough,  yet  from  the  different  acceptation  of 
.it-amongft  teamed  men,  it  becometh  equivocal;  fome 
ufiog  it  to  (ignify  all  lands  which  are  not  freehold  :  others, 
more  properly,  lands  only  which  are  holden  by  copy  of 
court  roll.  It  is  of  very  much  importance  to  determine 
In  wbicb  of  the  two  fenfes  it  is  here  to  be  underftood. 
For  a  great  part  of  the  lands  within  the  province  of  York 
f^re  neither  freehold  nor  copyhold,  but  are  included  under  , 

^  word  cuflomary. 

F^r  cuftomary   is  the   general   denomination  of  lands 

..hqlden  by  the  cuftom  of  the  manor;  of  which,  copyhold 

is  hut  one  fpecies :  fo  that  altho'  all  copyhold  lands  are 

Cfifl^omary,  yet  fdl  cuitomary  lands  are  not  copyhold.    And 

it  feemeth  that  the  word  copyhold  here  (hall  be  underftopd 

Vol.  IV.  Hh  in 
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to  the  leff  proper  fenfc,  fo  as  to  fignify,  that  trnjUmtrf 
lands  in  general  as'  well  aa  thofe  wbkb  are  flrifiij  ny(f- 
b^ld^  inherited  from  the  father,  (hall  be  no  hindrance  to 
the  child  from  obtaining  a  filial  portion.  For  at  the  time 
when  this  cuftom  of  the  province  of  York  took  place, 
thefe  cuftomary  landii  were  not  inheritable. 

OrtUiTi  advoHCid  by  bis  faibtr  in  his  li/fiimi'J  Here  it 
comes  to  be  confidered,  what  manner  of  preferment  .or 
advancement  that  is,  which  doth  debar  the  child  from  a 
filial  portion. 

By  Ins  father]  For  if  another  than  the  father  befkw 
any  preferment  or  advancement,  tho'  never  fo  much  ;  this 
preferment  by  another  is  no  bar  to  the  child,  from  the 
rccovrery  of  the  filial  portion  of  his  father's  goods  :  much 
lefs,  where  the  child  hath  advanced  his  eftate  by  his  own 
Induflry.     Swin.  233. 

In  his  U/etinu]  Here  the  cafe  aforefaid  is  confiderable, 
where  the  rather  by  his  laft  will  devifeth  lands  to  his  (on 
(for  this  he  may  well  do,  and  yet  nevertheiefs  die  intef- 
tate  as  to  his  goods),  whether  this  fball  be  fuch  an  ad- 
vancement as  (hall  debar  the  fon  from  the  recovery  of  his 
filial  portion  |  and  it  feemeth  that  it  fhall  not :  for  this 
was  no  advancement  to  the  child  in  the  lifetime  of  his 
father ;  but  he  may  refufe  or  waive  thebequeft,  and  reco- 
ver a  filial  portion  due  according  to  the  cuflom  of  the 
country.     Swin,  233. 

Howbeit,  if  the  father  in  his  lifetime  beftow  a  ieafe 
upon  his  child,  or  grant  unto  him  an  annuity  for  life  out 
€jf  his  lands,  yet  in  fuch  manner  as  the  child  (hall  oot 
reap  any  benefit  thereby,  fo  long  as  the  father  livcth,  but 
after  his  death  ;  this  is  holden  for  a  preferment  or  an  ad- 
vancement, btcaufe  it  was  aiTured  unto  him  in  hts  father's 
lifetime.  Nor  is  this  cafe  contrary  to  the  former :  for  the 
child  had  no  aiTurance  of  his  devife  until  his  father  was 
dead,  becaufc  he  might  have  revoked  the  fame  at  any  dme 
whilft  he  lived  ;  which  he  could  not  do  in  the  other  cafe« 
Swin,  233. 

7  hat  the  father  in  his  lifetime  heflmvedupon  his  child]  For 
if  the  father  beftow  any  thing  upon  anotiier  for  his  child's 
fake,  or  ft)r  the  good  of  his  child  ;  ncverthelet's  this  is  no 
fucn  preferment  as  will  hinder  the  child  of  his  filial  por- 
tion.    Swin,  233. 

And  therefore  if  the  father  beftow  any  thing  upon  a 
man  of  trade,  to  take  his  fon  for  an  apprentice,  and  to 
teach  him  his  myt>ery  ;  this  is  no  advancement  to  (he 
cffe6t  aforefaid.     Swin,  233. 
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Or  if  he  beftow  any  thing  upon  a  fcboolmafter,  or 
lukor  in  the  univerfity,  for  the  increafe  of  his  knowledge 
in  learning,  or  for  any  degree  there  to  be  obtained ;  this 
is  no  advancement  Co  exclude  the  child  of  a  filial  por- 
tion*    Swin.  233. 

No  more  is  ic  (faith  Swinburne)  if  the  father  buy  the 
ftdvQwfon  of  an  ecclefiaftical  benefice  or  dignity,  and 
afterwards  prefent  his  fon  thereto.     Stvin,  233* 

So  if  the  father  buy  an  office,  and  beftow  it  upon  his 
fon  ;  this  feemeth  (he  fays)  not  to  be  an  advancement  to 
bar  him  of  his  portion.     Swin.  233. 

Or  if  the  fon  be  much  indebted,  and  the  father  dif- 
charge  the  debt ;  yet  this  feemeth  not, to  be  a  preferment. 
Swin.  233. 

But  if  the  father  beftow  a  competent  portion  with  his 
daughter  in  marriage,  upon  him  that  fhall  marry  her  ; 
this,  without  queftion,  is  fuch  an  advancement  as  will 
bar  her  from  the  demand  of  a  filial  portion.       Stvinm 

jf  compiUnt  portion]  By  the  word  portion  is  to  be  under- 
ftood,  not  only  a  fum  of  money,  or  part  of  the  father's 
g(K>ds  and  chattels,  but  alfo  lands  and  annuities,  beftow* 
ed  by  the  father  upon  the  fon.    fiwin.  234. 

Competent]  Competent  fignifieth  equal,  or  not  far  in* 
ferior,  to  that  quantity,  which  otherwife  according  to  the 
cuftom  of  the  province,  (hould  fall  to  be  due  to  the  child,  \ 

after  the  rate  and  proportion  of  the  father's  eftate,  at  the 
time  when  he  doth  beftow  any  fuch  thing  upon  his  child  ; 
for  the  fame  being  equal,  or  not  much  under  the  rate 
which  fliould  belong  to  the  child  by  the  cuftom  aforefaid, 
if  his  father  had  then  died,  (hall  ftand  for  a  fufficient  pre-> 
ferment  and  advancement,  to  exclude  him  from  a  filial 
portion.  Fo^  confidering  the  equality,  or  fmall  inequa- 
lity, betwixt  the  one  and  the  other ;  it  is  to  be  prefumed, 
that  it  was  the  father's  purpofe,  that  the  one  ftiould  ftand 
inftead  of  the  other.  Infomuch  that  if  the  father  after 
this  preferment  ftiould  live  many  years,,  and  increafe  his 
fubftance ;  yet  it  feemeth,  that  the  father's  former  gift 
would  bar  the  child  from  recovery  of  any  farther  filial  • 

portion  :  and  the  reafon  is,  becaufe  as  the  father  did  grow 
richer  (in  which  cafe  the  fon's  preferment  fliouId  be  lefs), 
lb  it  might  fall  out  that  the  father  might  have  grown 
poorer,  and  then  the  fon's  preferment  fhould  have  been 
more  than  otherwife  it  would  by  the  cuftom  of  the  coun- 
try. So  that  the  father's  gift  being  at  the  firft  competent, 
in  regard  of  bis  eftate  at  that  time  ^  the  fame  is  not  made 

H  h  2  effcdual 
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effefiual  or  inefFeAual  by  the  incretfe  or  decreafe  of  hii 
future  eftate.     Swin.  233, 134. 

But  if  the  father's  gift  were  not  competent,  or  fir  un* 
der  the  rate  of  that  which  otherwife  fhould  belong  td'  the 
child  by  the  cuftom  ;  as,  for  inftance,  if  the  father  (houU 
give  his  child  5  I.  to  put  in  his  purfe  to  beftow  at  his  plea- 
Hire,  whereas  otherwife  his  filial  portion  would  exte-^  to 
difers  hundreds ;  this  gift  of  the  father  doth  not  feem  tobe 
fuch  an  advancement,  as  will  exclude  the  child  from  his 
filial  portion,  neither  in  the  conftru£tion  of  law,  nor  in 
the  incention  of  the  father  ;  and  that  is  rather  to  be 
termed  a  mere  benevolence,  than  a  preferment  or  advance- 
ment  cxclufive  of  a  filial  portion  :  and  if  the  Ton  have 
deferved  a  good  turn  at  his  father's  hands,  this  is  do 
advancement,  but  a  recompence  of  that  which  was  for- 
merly deferved.     Stuin.  234. 

But  here  arifeth  a  queftion  ;  Whaf  if  the  thing  which 
the  father  beftoweth  upon  the  child,  be  fo  indifFirreDt  be- 
tween competent  and  incompetent,  that  it  may  be  juflly 
doubled  whether  the  fame  fhall  ftand  for  an  advanoeiDenti 
or  a  mere  benevolence,  over  and  befides  which,  he  might 
expt£t  a  filial  portion  ?  Now  whether  maythe  child  m 
in  that  gift  of  the  father,  and  fo  recover  an  equal  portioa 
with  the  reft  of  his  brethren  and  fifters  ?  It  feemeth  atthe. 
fijft  that  he  may.  For  if  a  man  feifed  of  thirty  acres  of 
land  in  fee-fimple,  have  ifiue  two  daughters,  and  givcdi 
with  one  of  them  in  marriage  ten  acres  of  the  fame  hod 
in  frank  marriage,  and'  died  feifed  of  the  other  twtntj 
acres  ;  (he  that  is  thus  married  may  (if  (he  will)  have  put 
^  of  the  twenty  acres,  whereof  her  father  died  feifed ;  M 
then  (he  muft  put  her  land  given  in  frank  'marriage  ia 
hotchpot,  that  is  to  fay,  (he  muft  rcfufe  to  take  the  ftk 
profits  of  the  land  given  in  frank  marriage,  and  fuflierfbc 
land  to  be  commixed  and  mingled  together  with  theolkr 
land  whereof  her  father  died  feifed,  fo  that  an  cqoaldi* 
Tifion  be  made  of  the  whole,  betwixt  her  and  her  iittrs 
and  thus,  for  her  ten  acres,  flie  (hall  have  fifteen  :  wberin 
otherwife,  her  fiOer  (hall  have  the  twenty  acres  of  wUck 
their  father  died  feifed.  And  as  in  lands,  fo  \b  goodS} 
which  is  alfo  agreeable  to  the  civil  law.  And  SwinbumB 
fays,  he  hath  feen  it  fometimes  fo  obferved,  by  die  CM' 
fent  of  the  children  not  advanced,  being  then  of  lawtt 
years  ;  but  he  hath  not  known  it  at  any  time  (b  over^ndsi 
by  law,  without  their  confents.  And  therefore  he  CM* 
dudeth,  that  confidering  the  ftridnefs  of  the  writ  i 
ratifnMli  partt  hnsrum,  this  gift  of  the  father  iiall  cither 
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e  fourrd  to  be  a  preferment  or  not ;  if  it  fhall  be  found 
to  be  a  preferment » then  is  the  child  excluded  from  reca» 
^ery  of  a  filial  portion  ;  if  it  fliall  be  found  not  to  be  a 
preferment,  then  may  the  child  recover  the  filial  portioa 
iccording  to  the  cuftom  of  the  province  of  York,  as  in 
the  faid  writ  is  contained.     Swin.  235* 

But  neverthelefs,  the  words  of  the  writ  do  not  /eem 
neceflarily  to  infer  this  confequence,  bcin^  only  general^ 
that  ibiUren  not  promoted  in  their  father's  lifetinu  jought  to 
have  their  reajonable  part :  for  this  they  may  have,  and  yeC 
notwithfianding  be  required  to  bring  into  hotchpot  with 
their  brothers  and  fifters  what  they  mall  have  received  leff 
than  their  due  proportion  ;  and  it  will  be  fo  much  the 
more  reafonahle  upon  that  account.  And  therefore  what 
Swinburne  intimates  was  in  his  days  recommended  to  the 
parties  by  the  judge,  feemeth,  at  lead  fince  that  time,  ge* 
neraily'to  have  prevailed  as  the  cuftom  of  the  province  ; 
that  children  (exclufive  of  the  heir  at  law)  not  advanced 
to  their  fill!  proportion  of  the  children's  part,  (hall  be 
admitted  to  come  in  for  their  ihare  of  the  faid  childreo's 
part)  bringing  thereunto  their  partial  advancements  into 
hotchpot :  agreeable  to  what  Swinburne  aclcnowledgeth 
to  be  the  rule  of  the  civil  law  ;  in  conformity  alfo  to  the 
caftom  of  the  city  of  London,  and  to  the  meafures  of  the 
ftsCute  of  diftribution,  and  to  the  rules  obferved  by  thn 
courts  of  equity  in  all  fuch  like  cafes. 

Whereon  to  live]  If  the  father  beftow  any  thing  upon 
child  Co  any  other  end,  as  money  in  hi9  purfe  to  fpend 
among  his  equals,  or  to  buy  him  fuits  of  apparel,  or  books^ 
or  arniour  for  the  fervice  of  his  country;  yet  this  (as 
icftemeth)  is  not  to  be  holden  for  an  advancement,  tho' 
peradventure  the  fums  of  money  given  for  thefe  particular 
ends,  were  not  very  much  inferior  to  that  which  other* 
wife  might  belong  to  the  child  for  his  filial  portion  ac- 
cording to  the  cuftom,  and  other  wife  would  have  been 
taken  for  an  advancement :  but  it  muft  be  a  provifion  of 
feme  competent  thing  for  the  maintenance  of  bis  childy 
whereby  he  may  be  the  better  enabled  to  live  after  his  fa- 
tbcr's  death.     Swin.  234. 

It  is  faid  by  the  editors  or  continuators  of  Swinburne, 
that  it  hath  been  npch  controverted,  whether  the  ordiv 
nary  hath  power  to  compel  the  adminiftrator  to  give  por* 
tsottt  to  children,  or  to  allot  and  diftribute  filial  portions 
to  tlie  deceafed's  children  out  of  his  eftate.  If  the  ordi- 
PfMT  attempt  this,  either  before  or  afut  the  srantin?  of 

'*  H  h  3  ^      leuera 
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letters  of  adminiftration,  it  hath  been  held,  that  the  ad- 
miniftrator  might  have  a  prohibition  ;  and  that  the  ordi- 
nary hath  not  any  power  to  make  diftribution  of  the  fur- 
plufage,  nor  to  take  any  bond  to  anfwer  the  fame  :  for 
that  if  the  ordinary  might  diftribute,  then  the  admini* 
firator  might  be  charged  of  his  own  goods  i   for  iherv 

^  may  be  dormant  debts,  and  which  are  unknown  :   yet 

notwithftanding,  they  add,  that  it  is  ufual  for  the  ordi- 
nary to  order  and  allot  diftribution  of  filial  portioni, 
and  therein  prohibitions  are  not  often  granted.  Stm. 
233.  a. 

But  whether  this  is  fpoken  of  the  times  before  the  fia- 
tute  of  diftribution,  doth  not  appear.  As  to  the  dead- 
man's  part,  there  feemeih  to  be  no  doubt,  but  the  ordi* 
nary  by  the  faid  ftatute  may  caufe  diftribution  thereof. 
And  as  to  the  widows  and  children's  portions,  the  ftatnle 
provides  that  the  cuftom  (hall  be  obferved  as  before  :  And 
it  feemeth  that  the  ordinaries  within  the  faid  provinoe, 
even  as  all  other  ordinaries,  before  the  making  of  the  (aid 
^Q;  did  exercife  a  power  o^  compelling  diftribution,  al- 
though the  temporal  courts  would  not  allow  the  (ame  to 
be  lawful,  and  that  was  the  caufe  of  the  aft  being  made. 
And  the  a(^  fays,  that  *'  ^/  ordinarUs^  as  well  tbgjui/tt 
•*  of  the  prtrogativi  courts  of  Canterbury  and  Yorky  m 
**  other  ordinaries^  fhHll  have  power  to  order  and  make  juft 
•*  and  equal  diftribution." 

,  There  is  a  cafe  in  2  Vern.  47.  82.  wherein  the  cnfloni 

of  the  city  of  London  and  of  the  province  of  York  did 
interfere;  which  was  thus:  E,  1688.  Chomley  znd  Cbtah 
ley,  A  freeman  of  London  died  within  the  province  of 
York,  leaving  a  widow,  and  iflue  two  fons  and  a  daugh- 
ter ;  and  an  eftate  of  about  50 1,  a-year  within  the  pro- 
vince  of  York  defcended  on  the  elder  fon  ;  and  if  the 
cuftom  of  the  province  of  York  fhould  prevail,  he  voiU 
thereby  be  excluded  from  having  any  (hare  of  the  per* 
fonalty,  which  was  about  20,oool.  A  bill  was  broiig|it 
for  the  dire£iion  of  the  court,  how  and  in  what  manacr 
the  perfonal  eftate  (hould  be  difpofed  of.  And  the  court 
was  clearly  of  opinion,  that  the  deceafed  being  afreeoiia 
of  London,  t^e  cuftom  of  the  city  for  the  diflributioo  of 
the  perfonahy  fhould  prevail  and  c^itroul  thecufloaof 
(he  province  of  York  ;  and  that,  notwithftanding  the 
cuftom  of  the  province  to  the  contrary,  the  heir  uooM 
come  in  for  a  ihare  of  the  perfonal  eftate :  for  the  cuAoa 
of  the  province  is  only  local,  and  circumfcribed  to  a  cctr 
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buri  place  ;  but  that  of  London  follows  the  perfon^  though 
never  fo  remote  from  the  city. 

Ufon  the  whole^  fo  far  as  can  be  eftimated  from  the 
premifes,  the  courfe  of  diftribution  of  inteftates  cSeStM 
within  the  province  of  York  feemech  to  ftand  thus  : 

1.  If  a  perfon  dieth  inteftate,  leaving  no  wife^  but  an 
tmfy  child \  which  child  is  heir  at  lawy  or  advanciJy  or  part^ 
fy  advanced^  or  not  advanced:  In  all  thefe  cafes,  it  maketh 
no  difference  ;  for  one  wavor  other  fuch  child  (ball' have 
the  whole  clear  perfonal  eftate.  For  fuppoiing  fuch  child 
to  be  heir  at  law,  he  (hall  have  nothing  by  the  cuftom^ 
but  by  the  ftatute  he  (hall  have  the  whole  as  next  of  kin* 
dred.  If  ht  is  advanced  ^  he  (hall  likewife  have  nothing 
by  the  cuftom»  but  by  the  ftatute  in  like  manner  he  (hall 
have  the  whole.  If  he  is  partly  advanced',  he  (ball  have 
one  half  by  the  cuftom^  there  being  no  other  child  with 
whom  to  bring  his  partial  advancement  into  hotchpot ; 
and  the  other  half  by  the  fta^tute.  So  in  like  manner,  if 
be  is  not  at  all  advanced;  he  (ball  have  one  half  by  the 
cuftom,  airid  the  other  half  by  the  ftatute. 

2.  If  fuch  perfon  hath  divers  children  ;  one  of  whom  is 
heir  at  law,  and  the  others  are  advanced.  In  this  cafe,  with 
ivfpeA  to  the  cuftom,  it  is  as  if  he  had  no  children : 
aooe  of  them  can  claim  any  thing  by  the  cuftom  ;  and*^ 
(the  younger  children  being  fuppofed  to  be  fully  advanced }» 
the  heir  at  law  by  the  ftatute  fliall  have  the  whole. 

3.  If  fuch  perfon  hath  divers  children^  the  firfl  of  which 
it  biir  at  law,  the  fecond  advanced^  the  third  partly  advanced^ ' 
mad  the  fourth  not  advanced :  In  this  cafe,  the  child  partly 
mdvanced  and  the  child  not  advanced  (hall  have  one  half 
equally  betwixt  them  by  the  cuftom,  the  child  partly  ad* 
▼anced  (irft  thereunto  bringing  his  partial  advancement 
into  hotchpot;  and  the  other  half  (which  is  the  dead- 
man's  part)  (hall  be  diftributed  by  the  ftatute,  equally 
among(l  all  the  faid  children  (the  fecond  only  excepted, 
who  is  fuppofed  to  be  fully  advanced  already)  (hare  and 
ftare  alike.  But  if  the  heir  at  law  hath  been  advanced 
by  his  father,  otherwiie  than  by  lands  or  as  h^ir  at  law  ; 
be  fliall  bring  fuch  his  advancement  into  hotchpot  with 
bis  brothers  a'nd  fifters,  otherwife  he  (hall  have  no  diftri- 
btttive  (hare  by  the  ftatute. 

And  note,  that  the  reprefentatives  of  children  dead  are 
aditoitted  by  the  ftatute  to  a  diftributive  (hare  of  the  dead- 
siao*s  part  in  the  place  of  the  deceafed  child  or  children 
whom  they  reprefent ;  but  not  fo  of  the  cuftomary  part, 
by  the  cuftom. 

H  h  4  4.  If 
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a  rain  hath  a  tvi/t  and  iu  child  i  the  fliaU  baM 

■-ber  convenient  bed  am!  apparel)  one  half  hf  the 

aad  ibc  other  half  (being  ibe  dead-man'i  put] 

dtSributed  by  the  ftatutc  ;  of  which  dead-man't 

,   the  faid   (taiuie  Ibe  fhall  have  one  half,   and  the 

lulf  Qui)  go  to  Ibe  next  of  kindied  to  the  dcccaicd 

d^cc :    So  that  dividing-  the  fame  loto  four } 

<  have  three,  and  ihey  Ihall  have  one, 

i  although  there  be  no  child,  fci  there  haih  been  a 

ind  there  ate  any    legal    rcpre^l^iives    of   fiich 

Eeafed  ;  then  of  ibe  dead-man's  part  by  the  £iid 

he  wire  (hall  have  but  one  third,  and  d>e  faid  r^ 

utives  fhall  have  the  other  two  thirdt :  So  that  ii- 

11^  (he  whole  into  iix  pans,  fhc  fhall  ba«c  four  and 

J  ihiW  have  two. 

5.  If  a  man  h^th  a  \tnft  and  aif§  a  tbild  tr  tbildremy  mm 
ef  which  chiidren  it  heir  at  law,  a»c  tht  tth*ri  art  advamad: 
Id  this  cafe,  wiih  refpecl  to  the  ctifttmi,  it  k  the  fame  at 
if  he  had  no  child  \  and  confequenlly  the  wife  Oiall  hara 
one  haJf  by  the  cuflom,  and  the  other  half  (being  the 
dead-man's  pan)  fball  be  diOiibuied  by  the  ttaiute :  cf 
which  dead-man'K  part  by  the  faid  (laiute  fhe  Iball  hare 
one  third,  and  the  other  two  thirds  fhall  go  to  the  heir  at 
law  as  afi>refHid  :  So  that  dividing  ihe  whole  into  loE 
piartf,  the  fbali  have  four,  and  he  /hall  have  two. 

6.  If  a  man  hath  a  v:ift  and  alft  a  child ar  children,  nj 
tm  or  mart  sfvihicb  children  are  not  advanced  :  by  the  cuf- 
fom  Ihe  lh.ill  have  one  third  part,  and  the  children  ikM 
^vanced  Ihall  have  another  third  part,  and  the  rctnaiainf 
third  part  (being, the  dcad-tnan'i  part)  fhall  be  diftriband 
by  the  (latulc :  of  which  dcad-man't  part  by  the  faid  fta- 
tnte  Ac  fliall  hare  one  third,  and  the  other  two'tfctfdt 
fltall  be  diflributcd  amongll  the  children  in  maniKr  a*  ii 
aforefaid  :  So  that  dividing  the  whole  into  ain^fflwflad 
have  four  and  they  fiiall  -have  five. 

At  for  example :  A  man  inhabiting  within  the  punwce 
of  York  dieth  inteftate,  leaving  a  ctcar  perfonaity  of 
poool.;  and  leaving  a  widow  and  four  children  ;  thfetift 
being  heir ^t  law  to  freehold  landa,  and  having  nanti 
likcwife  oFhis  father  in  his  lifeiitne  400K  tofethim  up  it) 
trade  ;  the  fccond  advanced,  to  the  amtant  of  3OOO 1. ;  tbi 
third  partly  advanced,  to  the  amount  of  600K  ;>  aad^ 
fouith  not  at  all  advanced.  T1>e  queftion  is.  How  dil 
perfofialty  ihall  be  diflributed  I  Firtl  of  all ;  The  wiiav 
Ihall  have  one  third  part  by  the  ruftom,  a»  ber  Iridmr^ 

irtioo,  to  wit,  3000  L     Another  third  part,  by  the  faM  * 
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cuftom^  £hall  be  diftributed  amongft  the  children  j  of 
which,  the  heir  at  law  (as  fuch)  by  the  faid  cuftom  is  ex- 
cluded from  receiving  any  (hare ;  the  fecond  fon  alfo,  is 
bfcing  fiHIy  advanced,  is  excluded  ;  but  hereunto  the  third 
fon  flhall  bring  his  partial  advancement  of  600L  intohotch* 
pot^  and  then  the  third  and  fourth  fons  (hall  divide  tht  ' 

3600  !•  equally  between  them  ;  but  the  real  benefit  thereof 
to  the  third  fon  will  be  but  1200  I.  and  to  the  fourth  fon 
1800  K  The  remaining  third  pirt  of  the  faid  perfonaIqr» 
which  is  the  dead-man's  part,  fliaJl  be  diftributed  by  toe 
ftatute ;  of  which,  by  the  faid  flatute,  the  widow  (hall  have 
one  third,  to  wit,  1000  1. ;  and  the  refidue,  being  2000l. 
(hall  be  diftributed  equally  amongft  the  faid  three  children^ 
namely,  the  heir  at  law  and  the  third  and  fourth  fons 
(the  heir  at  law  being  kt  in  fjr  fo  much  by  the  ftatute).^ 
and  the  fecond  fon  being  ftill  excluded,  as  having  receiv* 
cd  more  than  his  juft  proportion  of  his  father's  whole  pep* 
fonal  eftate ;  but  hereunto  the  heir  at  law  (hall  firfl:  bring 
his  partial  advancement  of  400 1.  into  hotchpot,  and  fo  tfao 
faid  three  children  (hall  divide  the  whole  2400!.  equaUj 
amongft  them  ;  but  the  real  benefit  thereof  to  the  heir  at 
law  will  be  but  400 1*  and  to  the  faid  two  youhgeft  chikU 
fca  800 1»  each.  So  that  of  the  whole  clear  perfonalty 
of  qOooI*  the  widow  (hall  receive        i— ^       4000 U 

'I'he  heir  at  law  ■  400  U 

The  fecond  child  ■  ■     »  ■  000 1^ 

.    The  third  child  '  2000  U 

Tb€  fourth  child  -— —  — •      2600  U 


Total    9000  ]# 

f^I/a  pirfon  diitb  intijfati^  having  neithir  wife  n$r  cbiH 
fut  afiubir  living  \  the  fame  is  out  of  the  cuftom,  and 
(fuppofmg  there  is  no  reprefentative  of  any  child  deceafed) 
then  the  father,  by  the  ftatute,  as  next  of  kindred,  (hall 
have  the  whole.     ^ 

But  if,  although  there  be  no  child,  yet  there  hath  beea 
a  child,  and  fuch  child  deceafed  bath  left  any  child  or  other 
defcendent;  then  fuch  reprefentative  of  the  child  deceafed 
ihall  receive  the  whole,  in  exclufion  of  the  father. 

8.  If  the  deceafed  leaveth  neither  wife  mr  child  (nor  r§m 
frrfentative  of  fuch  child  as  aforefaid)^  nor  father^  but  a  mo» 
ibir  living  \  the  fame  alfo  is  out  of  the  cuftom,  and  by 
the  ft^itute  of  the  i  J.  2.  r.  17.  every  brother  and  (ifter^ 
ffid'  the  reprpfentatives  of  them,  (hall  have  an  equal  (hare 

with 
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with  the  mother  :  if  there  be  no  brother  nor  fifter,  nor 
reprerentative  of  any  of  them,  then  by  the  ftatute  of  dif- 
cribution  the  mother  (hall  have  the  whole,  as  next  of 
kindred. 

9.  If  the  deceafed  leaveth  neithir  wife  nor  child  (nor  re^ 
prifentat'vi  of  fuch  child  as  afonfaid)^  nor  father^  nor  mo* 
tier  I  but  leavith  brothers  ana  Jtfters^  and  children  of§thtr 
Ir others  andjifters  deceafed  \  this  cafe  alfo  is  out  of  the  cuf* 
torn  ;  and  by  the  ftatuce,  the  brothers  and  fifters,  and  the 
children  of  the  brothers  and  fifters  deceafed,  fhaH  take 
ferjlirpesj  and  not  per  capita  \  for  the  children  of  the  de- 
ceased, being  not  equal  in  degree  with  th^ir  uncles  and 
aunts,  do  take  in  this  cafe  hot  in  their  own  right,  but  by 
way  of  reprefentation  of  their  parents  deceafed. 

10.  But  if  a  perfon  dieth  inteftate  leaving  neither  wife^ 
nor  child  (nor  reprefentative  of  fuch  child  as  aforefaid)^  mr 

Jather^  mr  mother ^  nor  brother^  nor  ftfler^  but  children  ofhro* 
ihers  andjijlersi  in  this  cafe  by  the  ftatute  they  (hall  all 
take  equally  per  capita  and  nox  per  Jlirpes^  becaufe  they  do 
not  come  in  by  the  right  of  reprefentation,  but  all  as  neat 
of  kindred  in  equal  degree. 

11.  If  a  perfon  dieth  inteftate  leaving  neither  wife  mr 
ehildi  nor  reprefentative  of  fuch  childy  nor  father  nor  mother^ 
nor  brother  J  nor  ftjUr^  nor  reprefentative  of  brother  »  M^y 
hut  hath  a  grandfather  or  grandmother  living  \  fuch  grand* 
father  or  grandmother  fhall  come  in  before  uncles  and 
aunts  by  the  flatute,  as  next  of  kindred  to  the  deceafed* 

f  2.  If  a  perfon  dieth  inteftate  leaving  neither  wife  jut 
child^  nor  reprefentative  of  fuch  child,  nor  father  nor  m^boTf 
nor  brother  nor  pjler^  nor  reprefentative  of  brother  or  f^tr^ 
nor  grandfather  nor  grandmother .^  but  uncles  or  aunts^  emd 
children  of  uncles  or  aunts  deceafed :  Thefc  children  arc 
amongft  collaterals,  and  out  of  the  ftatute  in  the  right 
of  reprefentation,  and  fhall  take  nothing ;  but  the  fur« 
viving  uncles  and  aunts  fhall  have  the  whole  as  ncxtof 
kindred. 

13.  If  a  perfon  dieth  inteftate  leaving  nont  of  thtfi  reh* 
tions  \  the  general  rule  by  the  ftatute  is,  that  the  fame 
ihall  go  to  the  next  of  kindred  in  equal  degree. 

14.  If  fuch  perfon  hath  no  kindred^  it  is  outbodiof 
the  cuftom  ami  the  ftatr.te  ;  and  the  fame  fhall  efcheat  to 
the  king,  or  to  the  lord  of  the  manor  or  other  to  whom 
the  king  hath  grantrd  it :  for  where  no  perfon  can  claim 
any  property,  there  the  king  (hall  be  intitled  by  his  pre* 
rogative. 

Fin  ALLY, 
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.   Finally,  To  all  that  hath  been  faid  upon  this  ab« 
fixure  fubjed^,  it  may  afFord  fome  light  to  fet  forth  what 
is  the  law  of  Scotland  in  this  particular ;  efpecially  as 
the  whole  kingdom  of  Scotland,  when  this  cuftom  of  the 
province  of  York  took  place,  was  within  and  a  part  of 
that  province.     Now  the  law  of  Scotland,  with  cpgard  to 
wills,  continues  to  this  day,  as  it  was  in  England  within 
the  faid  province  before  the  Aatute  of  the  4  i^.  e,  2,  viz. 
that  the  widow  and  children  (hall  have  a  portion  oiit  of 
the  perfonalty,  which  the  hufband  or  father  cannot  devife 
from  them  ;  and  which  in  both  places  alike,  the  law  ftill ' 
gives  to  them  in  cafe  of  inteftacy.     And  the  general  pro-  ' 
portions  are  the  fame  in  both  places;  only  there  is  fome 
difference  in  diftributing  the  children's  portion  amongtf 
themfelves  ;  wherein  the  Scotch  regulations  incline  more 
to  the  principle  of  equality,  agreeable  to  what  is  one  of 
the  chief  objedls  of  opr  ftatute  of  diftribution.     Briefly^ 
the  law  of  Scotland  is  this :  If  a  man  dies,  leaving  a 
widow,  and  no  child;  his  whole  clear  perfonal  eftate, 
otherwife   called  fne  gear^   divides   into  two ;  one   half 
mx%  to  the  widow,  the  other  is  the  deai*s  part,  that  is^ 
the  abfolute  property  of  the  deceafed,  of  which  he  can 
makes  his  will,  and  which  falls  to  his  next  of  kin  if  he 
dies  inteftate.     Where  he  leaver  a  child  or  children,  but 
no  widow ;  the  children  get  one  half  as  their  legitime^ 
legal  portion,  or  bairns  part  of  gear ;  the  other  half  is  the 
Read's  part,  which  falls  alfo  to  the  children,  if  he  has  not 
otherwife  difpofed  of  it  by, his  will.     If  he  leaves  both 
widow  and  children  ;  the  divifion  is  tripartite :  the  wife 
takes  one  third  by  herfelf :  another  falls  to  the  chUdren, 
and  the  remaining  third  is  the  dead's  part.     If  he  leaves 
oeither  wife  nor  child  ;  the  goods  fuffer  no  divifion,  but 
fdl  is  dead'$  part. 

Hitherto  the  cuftoms  agree.  But  in  dividing  the  chil- 
dren's portion  amongft  themfelves,  there  is  a  difference  : 
for  whereas  by  the  cuftom  of  the  province  of  York,  the 
heir  at  law,  if  his  inheritance  be  never  {o  fmall,  is  ex- 
fcluded  from  any  (hare  of  the  filial  portion;  on  thq  con- 
ILrary,  in  Scotland,  if  the  heir  finds  it  his  intereft  to  re« 
nounce  his  exclufive  claim  to  the  inheritance,  and  be- 
take himfelf  to  his  fbare  amongft  the  reft  of  the  children^ 
be  may  collate  or  communicate  the  inheritance  with  the 
other  children,  who  in  that  cafe  muft  collate  the  chil- 
dren's portion  with  him  ;  fo  that  the  whole  is  thrown  into 
one  mafs,  and  divided  in  capita  amongft  all  of  them. 
Vpon  which  ground,  if  there  is  only  one  child,  who  is 

^  heir 
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heir  at  law  i  he  fhall  receive  the  children's  portion  x  be* 
caure  the  law  admits  him  to  come  in,  where  there  are 
other  children,  on  collating  His  inheritance. 

And  for  the  like  reafon,  Swinburne's  notion  of  tfA^jxa^ 
nunU  namely,  that  it  (hall  be  deemed  either  a  full  ad- 
irancement,  or  elfe  no*  advancement  at  all,  fo  as  to  in- 
title  a  child  either  to  an  entire  diftributive  (hare,  or  elfe 
wholly  to  exclude  him,  can  here  have  no  place.  But  in 
order  to  preferve  an  equality,  a  child  who  has  received  a 
proviPion  from  his  father,  be  it  more  or  lefs,  (hall  be  ad- 
mitted, if  he  thinks  it  for  his  intereft,  to  caft  his  provifion 
into  hotchpot,  and  receive  his  proportionable  (hare  of  the 
dividend  with  the  other  children. 

But  if  from  the  deed  of  provifion,  the  father's  inten- 
tion (hall  r:vidently  appear,  to  continue  the  receiver  as  a 
iairn  in  the  hou/e;  the  providon  is  interpreted  to  be  grant- 
ed as  a  pracipuum^  without  the  necedity  of  collation.  So 
alfo  a  child  is  not  obliged  to  collate  an  eftate  in  lands 
given  to  him  by  his  father;  bccaufe  the  children's  portioa 
is  not  impaired  by  fuch  provifion.  ' 

But  no  filial  portion  is  due  to  children  foris-familiatedi 
that  is  to  fuch  as,  by  having  renounced  the  (ilial  portion, 
are  no  longer  confuiered  as  bairns  of  the  family^  and  fo 
are  excluded  from  any  farther  (hare  of  the  perfonal  eftate 
than  they  have  already  received.  But  as  the  right  of  le- 
gitime, or  children's  portion,  is  ftrongly  founded  in  aa^ 
'  ture,  the  renunciation  of  it  is  not  to  be  inferred  by  id* 
plication ;  neither  by  the  child's  carrying  on  an  employ- 
ment by  himfelf;  nor  by  marriage;  nor  even  by  his  ac- 
cepting a  provifion  from  his  father,  uniefs  it  fpecially  bear 
to  be  in  fatisfatStion  of  his  filial  portion. 

If  he  has  renounced  his  (hare  of  the  filial  portiofit  it 
has  the  fame  efFedt  in  favour  of  the  other  children  intitlcd 
thereto,  as  if  he  were  dead,  and  confequently,  the  (hate 
of  the  renouncer  divides  amongft  the  reft :  But  he  does 
not  thereby  lofe  his  right  to  the  dead's  part,  if  he  does  not 
renounce  his  (hare  in  that  like  wife  :  nay,  his  renuncia- 
tion of  the  filial  portion,  where  he  is  the  only  younger 
child,  has  the  efFed  to  convert  the  whole  fubjeA  thereof 
into  dead's  part,  which  will  therefore  fall  to  the  renoiuiccr 
himfelf  as  next  of  kin,  if  the  heir  be  not  willing  to  C^lhli 
the  inheritance  with  him* 

Alfo,  no  legitime  is  due  to  grandchildren,  upon  tbt 
death  of  their  grandfather;  perhaps  becaufe  the  immediate  . 
father  is  prefumed  to  have  already  received  his  juft  fluif 
uui  of  the  cffcSts  of  the  deceafcd. 

And 


2Slil!&*     Diftribution.  477 

• 

•  And  this  collation,  or  bringing  into  hotchpot,  takes 
place  only  aoiongft  children :  fo  that  the  widow  is  not 
obliged  to  collate  any  thing  that  hath  been  given  to  het 
by  her  hufband,  in  order  to  increafe  the  children's  portion^ 
as,  on  the  other  hand,  the  children  are  not  obliged  to  col* 
late  their  providons,  in  order  to  increafe  her  fliarc. 

With  regard  to  the  dead-man's  teftamentary  part,  where 
)ie  mpkes  a  will,  and  therein  appoints  an  executor,  anil 
doth  not  otherwife  difpofe  of  the  faid  teflamentary  part  i 
if  the  executor  nominated  be  a  (Iranger,  that  is,  one  who 
has  no  legal  intereft  in  the  perfonal  eftate,  he  is  merely  la 
trliftee,  accountable  to  the  next  of  kin,  but  he  oiay  re* 
tain  a  third  of  the  dead's  part,  for  his  trouble  in  executioig 
the  teftament ;  in  payment  of  which,  any  legacy  that  is 
left  to  him  muft  be  computed.  The  heir  in  lilce  cafe, 
if  he  be  named  executor,  has  right  to  the  third  as  a 
ftranger.  But  if  one  be  named  who  has  an  intereft  in  the  ^^ 
perfonalty,  he  has  no  allowance,  unlefs  fuch  intereft  be 
lefs  than  a  third. 

As  to  the  payment  of  debts  ;  there  are  fome  which  are 
called  priviltged  debts ;  becaufe  they  are  preferable  tfl 
payment  to  any  other.  Under  which  name  are  comprt^ 
hended,  medicines  furniflied  to  the  deceafed  on  his  death 
bed  ;  pbylicians  fees  in  that  period ;  funeral  charges, 
which  include  whatever  i$  neceflary  for  the  decent  per- 
formance of  the  funeral ;  the  rent  of  his  houfe  y  and  his 
feVvants  wages,  for  the  year  or  term  current  at  his  death. 
As  to  the  reft;  all  creditors  who  (hall,  within  fix 
months  after  the  death  of  the  debtor,  enter  a  legal  claim, 
(hall  be  preferred  pari  pafTu  with  thofe  who  have  done 
more  early  diligence  :  which  prevents  collufion,  and  con- 
feffing  of  judgments,  in  favour  of  fome  creditors,  and 
to  the  exclufion  of  others.  (ErJkineU  Law  of  .Scotland^ 
Book  3.  Tit.  9.) 


V.  Of  the  cuftom  within  the  principality  of  Wales. 

By  the  27  H.  8.  e.  26.  whereby  lands  and  pther  here- 
ditaments within  the  principality  and  dominion  of  Wales, 
werc/made  to  be  inheritable  after  the  manner  of  theEnglifli 
tenure,  it  is  provided  neverthelefs,  that  lands  tenements  and 
bertditaments^  lying  within  the  faid  principality  and  dominion^ 
which  have  been  ufed  time  ow  of  mind^  hy  the  laudable  cuflom 
tftbt  country^  to  be  departed  and  deportable  among  fi  iffues  and 

heirs 
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hiirs  male^  Jhall  fa  continue  and  be  ufedj  in  lUe /hmi  fyjbitn 
and  condition  y  as  if  this  a£l  had  never  he-.n  made. 

And  this  is  to  be  underftood,  as  it  feemeth,  of  the  lands 
in  thofe  parts  of  Wales,  where  the  Conqueror  never  came. 
^  But  by  the  34  &  35  H.  8.  c  26.     Ml  lands  tenements 

and  hereditaments  tvithin  the  dominion  of  Wales,  flfall  he  taken 
ufed  and  holden  as  EngUJh  tenurcy  to  all  intents.^  according 
to  the  common  laws  of  England  ;  and  Jhall  not  he  partM 
among  heirs  male  after  the  cujlom  of  gavelkind,  as  heretofore 
in  divers  parts  of  Wales  hath  been  vjfed  and  accuflomed,  (In 
like  manner  as  gavelkind  lands  in  Kent  had  been  difga- 
veiled  by  the  flatuteof  the  31  i/.  8.  c.  3.  and  a  private 
ftatute  made  in  the  2  ^  3  Ed.  6.) 

And  by  the  7  Cff  8  W.  c.  38.  it  is  ena£led  as  followsth: 
Whereas  infeveral  counties  and  places  within  the  principaliij 
ef  Wales  and  marches  thereof,  the  widows  and  younger 
children  of  perfons  dying  inhabitants  therein  have  often  elaimei 
and  pretended  to  be  intitled  to  a  part  of  the  goods  and  chattels 
cf  their  late  hujbands  or  father s^  called  their  reafonable  part, 
by  virtue  of  a  cujlom  or  other  ufage^  not'i  ithfianding  any  Sf* 
fofition  of  the  fame  by  their  hujbands  and  fathers  lafl  wills 
end  tejiamenti^  cr  by  deed  in  their  lifetime^  and  notwitbftand" 
ing  a  competent  jointure  made  for  the  livelihood  of  the  fmi 
widows^  whereby  great  troubles  difputes  and expences  C9ncem» 
ing  Juch  cujlom  have  been  cccafioned ;  for  remedy  thereof  it  is 
ena£fedy  that  it  JI)aU  be  lavoful  for  any  perfon  inhabiting  or 
reftding^  or  u  ho  J])all  have  any  goods  or  chattels  within  the 
principality  of  Wale's  cr  the  marches  thereof  by  their  Ufi 
wi'ls  and  tejla?nerjs  to  give  bequeath  anddifpofe  of  all  and  fin" 
gular  their  gccds  chattels  debts  and  other  per fonal  e/iatetoneir 
executors  or  to  fuch  other  perfons  as  they  Jhall  think  fit^  in  « 
large  bnd  ample  7Tianncr  as  by  the  laws  and  flatutes  of  this 
realm  any  perfon  way  give  and  difpcfe  of  the  fame  within  oaf 
ether  part  of  iL-  province  of  Canterbury  or  elfewhere\  and 
that  the  widoivs^  children^  and  other  the  kindred  of  fuch  tef* 
tatorj  JJjall  he  barred  to  claim  or  demand  any  part  of  tbe 
goods  chattels  cr  other  per  fonal  efl ate  of  fuch  teftator^  saanf 
other  manner  than  as  by  the  f aid  la  ft  wills  and  te/laments  is 
limited  and  appointed ;  any  law^  Jlatute^  cuflom^  or  ufage  to 
the  iontrary  nctwiih/landing.     f,  i. 


[lU.  Cif 


SStill0*     Diftribution.  479 

£IH.  Concerning  the  ftamp  duties  chargeable  on  le- 
gacies j  and  the  dijiributive  Jhares  of  an  inteftate*$ 
eftate. 

The  following  table  exhibits  th6  ftamp  daUes  charge^lc 
on  legacies  anddiftributive  (hares  of  an  inteftate's  eftate, 
(which  ftand  upon  the  fame  footing^)  according  to  the 
different  aSs  of  parliament  by  which  they  are  impofed. 

Where  the  amount  does  not  exceed  20U 
All  perfons,  excepting  t(;/W,    £•    f*    d.  ^        p  g  , 

ehildnn^  and  grandchildren  ©  5  O  I  p*  o'  *  g' 
ff^Vfs^  children^  and  grand*  ^     3     •  3»    •  5  • 

.    ebildren  -  -  0     2     6       20  (?•  3.  f*  28« 

Where  the  amount  does  exceed  20K 
I.    TViVis^      children  J     and 
grandchildren^    if    under 
lool.  -  -         -050      2oG;3.  C.28. 


for   I  col.   01"  any 


larger  fum  -  i     O    O     , 

2.  Hufbands,  parents,  and 
the  royal  family,  if  under 
lool.  -  -  o  10     o 

■  for  lOol.         -  200 

■  and  for  every  far- 
ther lOol.  under  400I.  an 
additional  20s. 

■  for  400I.  -  600     23  G.  3^  r.  58» 


K       I  I* 


and  for  every  fur- 


ther   I  col.    an    additional 
40X.  29G.  3.^.51. 

3»  Brether^  Jiftcr^   or  their 

defiendants  -        -         2  /rr  cmU 

4.  ratheri   or  nuthers  bro" 

tbir  ovjifter^  or  their  de-  %       ' 

fondants        -         -  '^  per  cent. 

^.'Grandfathers  or  grand- 

mothers   brother  or  Jijler^, 

or  their  dcfcendants      -       4  per  ant*      36  G.  3.  c.  51* 
6.    Other    collateral    rela« 

tions    and    ftrangers    in 

blood  -  •  6  per  cent* 

The  above  per  centage  duties  arc  not  only  chargeable 
on  every  legacy,  but  alfo  on  every  dear  refiduc  of  a  per- 

;i  fontl 
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fonal  eftate  of  the  value  of  looK  after  dedu£ling  debts,  fa- 
neral  expences,  and  other  charges,  and  fpccific  and  pectH 
cuniary  legacies. 

By  the  36  G.  3.  e.  52.  Thcfe  duties  are  to  be  under  the 
management  of  the  commiffioners  of  ftamps  (/,  3.),  and 
are  to  be  paid  by  the  executors  or  adminiftrators ;  who 
are  to  retain  the  amount  of  them  and  dedu£l  it  from  the 
legacies;  in  default  of  which  it  (hall  be  a  debt  from  both 
panies  to  the  kingCyi  6.}*  If  legatees  refufe  to  accept 
their  legacies,  the  duty  deduAed,  the  court  in  which  a  fuit 
is  inftituted,  may  order  them  to  pay  cofts  {/.  24.)*  And  if 
a  fuit  be  inftituted  concerning  an  adminiftration  or  the 
payment  of  a  legacy,  the  court  fliali  provide  for  the  pay- 
ment of  the  duty  {/,  25. }•  No  payment  of  any  legacy 
or  diftributive  (hare  of  an  edate  (hall  be  made  without 
a  receipt  duly  ftampt  {b)y  expreffing  the  date,  teftator  or 
inteftate,  executor  or  adminiftrator,  legatee,  value  of  the 
legacy,  and  amount  of  the  duty,  under  penalty  of  icl.  pef 
€entum  on  the  legacy,  &c.  from  the  perfon  paying  and  the 
perfon  receiving ;  nor  (hall  any  receipt  be  available  unlcft 
duly  flampt,  or  any  evidence  of  payment  or  fatisfadion  of 
a  legacy  be  received  unlefs  the  adual  payment  of  the  duly 
be  firft  proved,  for  which  a  copy  in  the  entry  in  the 
books  of  the  commiffioners  of  ftamps,  of  fuch  •  pay- 
ment, (hall  fuflice  ;  and  receipts  (hall  be  brought  within 
21  days  after  date  to  fome  office  appointed  by  the  cob« 
miflioners,  where  the  duty  being  paid,  the  proper  officer 
fliall  acknowledge  at  length  the  receipt  of  the  fame  (y!  27, 
a8,  29.  )•  But  receipts  may  be  ftampt  within  3  monihi 
of  the  date  upon  payment  of  the  duty,  and  lol.  ptr  tmtm 
upon  it  as  a  penalty  ;  within  which  time,  if  no  fuit  be  in* 
fiituted,  an  unintentional  miftake  may  be  re£li(ied  by  the 
commiffioners  (/.  29,  30.).  Executors,  previous  to  itcain- 
ing  their  own  legacies,  are  to  tranfmit  to  thecommiffiooena 
note  containing  the  particulars  of  fuch  legacy,  and  thediihr 
which  they  offer  to  pay  thereon ;  and  the  commifBoners  ihw 
aflefs  the  duty  thereon,  and  the  proper  officer  (hall  gife  a 
ftampt  receipt  far  the  fame;  and  perfons  neglediog  ID  paj 


{b)  By  former  a^s  the  duty  was  not  upon  the  payment  of  de 
legacy,  bac  upon  the  receipt^  which,  in  many  cafes,  the  cno- 
tor  could  not  compel  the  legatee  to  give.  See  Gntm  r.  Crtfih 
2  H,  B/a.  30.  But  the  36  G.  3.  r.  52.7!  36.  putt  receipU  Cv- 
legacies,  under  foimer  ilamp-a^s  unrepealed,  upon  tkt  ba$ 
fooling  with  thofe  required  by  that  ad. 
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'he  duty  within  14  days  after  it  ought  to  have  been  paid, 
forfeit  treble  the  value.    /  3  s- 

AH  gifts  by  will  of  perfonal  eftate,  though  charged  on 
real  eQate,  except  they  be  fatisficd  out  cf  the  realty,  and 
all  donations  mortis  caufa^  are  to  be  deemed  legacies  within 
the  intent  and  meaning  of  the  aft.  yi  7. 

If  a  legacy  be  refunded,  the  duty  (liail  be  repaid,  f,  34. 
And  if  any  authority  to  adminifter  be  repealed,  duties  im- 
properly paid  under  it  ihall  be  repaid ;  but  if  they  ought 
to  have  beei^  paid,  they  (hall  be  allowed  in  account  with 
the  rightful  executor,    f.  37. 

A  penalty  of  500).  is  impofed  on  perfons  altering  re- 
ceipts ;  perfons  iwearing  falfely  and  corruptly  before  the 
commiflioners  of.  ftamp- duties  or  land-tax  (hall  be  guilty 
of  perjury,  and  forging  (lamps  (hall  fuffcr  death.  f*'i% 

The  following  are  the  modes  cf  afcertaining  the  value 
of  the  different  legacies  fpecified  in  the  ad,  and  the  duty 
chargeable  thereon  : 

I.  Annuities.  The  a£l  contains  tables  to  afcertain 
the  value  of  annuities  held  on  a  (ingle  life,  the  joint  con- 
tinuance of  two  live;:,  and  for  a  given  number  of  years ^ 
alfo  rules  for  inferring  the  value  of  annuities  held  on  the 
longeft  of  two,  the  joint  continuance  of  three,  and  the 
longeft  of  three  lives.  The  value  of  the  annuity  being 
thus  afcertained,  the  per  centage  duty  upon  the  grofs  fum 
is  to  be  charged  according  to  the  degree  of  proximity 
of  t^e  annuitant  to  the  deceafcd,  and  the  amount  of  it  to 
be  paid  by  four  equal  payments,  the  firft  of  which  (hall  be 
made  before  or  on  completing  the  payment  of  the  (irft 
year's  annuity,  and  the  three  others  before  or  on  com- 
pleting the  refpedive  payments  of  the  annuities  for  the 
thr^e  fucceediniT  years  ;  and  receipts  according  to  the  aft 
(hall  onlyi)e  required  for  thefe  four,  and  not  for  inter- 
mediate payments ;  or,  if  the  annuity  determine  by  the 
death  of  any  pcrlcn  before  four  years  payment  have  become 
due,  for  fo  many  payments  as  (hall  actually  have  accrued. 
(yi  8  &  ay.)  'i  he  value  of  the  annuity  is  to  be  calculated 
without  regard  to  any  contingency  befides  the  death  of  a 
perfon  ;  but  in  cafe  an  annuity  (hall  at  any  time  dettrmine 
upon  any  other  contingency  than  the  death  of  a  perfon  or 
perfons,  not  only  all  future  payments  of  the  duty  (hall 
ceafe,  but  it  (hall  be  lawful  for  thofe  who  (hail  have  paid 
any  duties  which  (hall  have  previoufly  become  due,  to 
apply  for  and  obtain  a  return  of  fo  much  of  the  duty  fo  paid 
as  will  reduce  the  fame  to  the  like  dutytas  would  have 
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been  payable  by  them  for  fuchanauity,  calculated  according 
to  the  term  for  which  the  fame  (hall  have  endured  :  whkli 
abatement  the  commiffiooers  are  to  calculate  according  to 
the  ubies,  and  to  return  from  the  monies  colleded  by  the 
duty.  /  8. 

If  the  annuity  be  charged  on  a  legacy,  the  doty  on  the 
annuity  fliall  be  paid  as  above  by  the  perfon  entitled  (0 
the  legacy,  and  (hall  be  retained  by  him  out  of  the  firft 
four  years  payments  of  the  annuity :  and  the  doty  on  the 
legacy  charged  with  fuch  annuity  (hall  be  calculated  on 
the  value  of  fuch  legacy,  after  deduding  the  value  of  fuck 
annuity,    f.  9. 

If  an  annuity  be  direded  to  be  purchafed,  the  duty  (hall 
be  calculated  upon  the  fum  necefiary  to  porchafc  it  ac- 
cording  to  the  above-mentioned  tables :  and  the  annuitr 
to  be  purchafed  (hall  be  reduced  in  proportion  to  tbe 
amount  of  the  duty,  fuch  redufiion  to  be  calculated  in 
the  fame  manner  as  the  duty  :  and  the  purchafe  of  fuch 
reduced  annuity  with  the  payment  of  fuch  duty  (ball  fa« 
tisfy  and  (iifcharge  fuch  legacy  as  fully  as  if  an  annuity 
had  been  purchafed  equal  in  amount  to  the  annuity  di- 
re£ied  to  be  purchafed.    f.  10. 

2.  Legacies,  the  value  of  which  can  oklt  sr 

ASCERTAINED  FROM   TIME    TO.  TIME.      The    duty  (hall 

be  charged  on  the  fcveral  fums  of  money  or  efFeds,  whicil 
(hall  be  applied  from  time  to  time  for  the  purpofes  direct- 
ed by  the  will,  as  feparate  and  diftinct  legacies  ;  and  (hall 
bj  paid  out  of  the  fund  applicable  for  fuch  purpofes.  yi  ii> 

3.  Legacies  given  in  succession.  If  the  different 
per  ions  who  take  in  fucceOion  are  chargeable  with  duties 
ac  one  and  the  fame  rate,  the  duty  (hall  be  charged  as  in 
the  cafe  of  a  legacy  to  one  perfon  ;  and  (hall  be  paid  by 
the  executor  upon  payment  of  the  money  to  tnifteeSi  or  if 
there  are  no  truftees,  upon  payment  to  any  of  the  legatees^ 
of  the  whole  or  pare.  But  if  the  legatees  are  chargeable 
with  different  rates  of  duty,  fo  that  one  rate  cannot  be  im- 
mediately charged,  eiiates  for  life,  and  other  temporary  io- 
teieiis,  fhajl  be  charged  as  annuities  i  other  partial  in* 
tcTcfls,  as  if  they  were  not  taken  in  fucceflion;  and  perfoos 
who  ihall  become  abfolutely  entitled,  as  if  they  had  taken 
immediately;  and  the  duties  (hall  be  chargeable  when  cbe 
legatees  (hall  receive  or  begin  to  enjoy  the  benefit  of  tbcir 
legacies,  and  fhall  be  paid  by  the  executors  of  the  will)  or 
truilees,  if  the  property  (hall  be  vefted  in  truftees,  or  per- 
fons  enjoying  the  property  out  of  which  the  partial  i*' 
lercfls  arife  (according  as  the  cafe  may  be)  ^  all  of  wbos 

(hall 


mills.     Dlftribution.  483 

(hall  be  debtors  for  the  fame  to  the  king,  his  heirs  and  fuc- 
ceflbrs.    yi  12  &  13. 

4*  Plate,  furniture,  and  other  articles  not  yielding 
an  income,  whiifl  given  to  be  enjoyed  in  kind,  are  not 
liablp  to  any  duty ;  but  when  4he  inccreft  becomes  ab- 
.folute,  or  they  are  a^luaily  fold,  the  duty  (hall  be  charged 
as  if  the  articles  had  been  originally  given  with  power  'to 
fell,  and  fhall  become  the  debt  of  the  perfon  felling  or 
having  abfolute  power  therein.    /.  14.  t 

5.  Legacies  in  joint-tenancy.  Joint- tenants  are 
to  pay  in  proportion  to  their  interefts  ;  and  if  by  feverance 
or  furvivorfhip  they  ihall  becpme  entitled  to  a  larger  in-^ 
tereff  tBan  that  for  which  they  have  paid,  fhall  be  charged 
as  if  the  property  to  which  they  fo  become  entitled  had 
originally  been  given  for  their  benefit.    /  i6. 

6.  Legacies  subject  to  be  defeated  by  contin- 
gencies, (hall  pay  as  if  abfolute.  But  if  fuch  legacy^ 
upon  the  happening  of  the  contingency,  go  over  to  a  per- 
fon who,  had  he  taken  immediately,  would  have  been 
chargeable  with  a  higher  rate  of  duty^  he  fball  pay  the 
difference.    /  17* 

7.  Legacies  subject  to  a  power  of  appoint- 
JilBNT.  If  the  obje£is  of  the  power  are  fpecially  defcribed, 
all  perfons  taking  fubjedi  to,  under,  or  in  default  of  fuch 
appointment,  when  they  (hall  fo  refpeAively  take,  (hall  be 
charged  as  if  the  fame  interciis  had  been  given  in  a  fimilai^ 
courfe  of  fucceffion.  Where  the  power  is  general  and 
abfolute,  if  the  property  (hall  in  derauit  of  appointment 
belong  to  the  pcr(bn  to  whom  the  power  is  given,  it  (hall 
be  charged  as  an  abfolute  gift ;  buc  where  the  intereft  is 
limited  and  an  abfolute  power  is  given  to  a  perfon  to 
whom  in  default  of  an  appointment  the  property  will  not 
belong,  upon  the  execution  of  fuch  power  the  property 
Ihall  be  charged  in  the  fame  manner  as  if  it  had  been  im-* 
mediately  given  to  the  perfon  Having  and  executing  fuch 
pQwer,  after  allowing  any  duty  already  paid  in  refpeA  of 
it.    /  18. 

8*  Personalty  directed  to  be  applied  in  thr 
PURCHA9B  OF  LAND,  (hail  bc  charged  with  duty  as  per- 
fonal  e(iate  -y  except  where  it  is  to  be  enjoyed  in  fuccef- 
fion,  and  then,  if  it  is  not  actually  laid  out  in  land,  each 
peribn  entitled  thereto  in  fucceflion  (hall  pay  as  if  it  had 
jMMT  been  direded  to  be  applied  in  the  purchafe  of  land. 
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But  no  duty  (hall  be  paid  after  it  has  once  aflually  becil 
applied  in  the  purchafe  of  land  ;  but  U  any  pcrfcn  or  per- 
fons,  before  it  has  fo  ^jf^ually  been  applied,  become  entitled 
to  a  real  ei^aie  o;  iriheritance  in  poiiefTion  in  the  land  to 
be  purchr.l;rd  th-.Te-.viih,  or  p?.rr  thereof,  ihov  <hall  pay  the 
fame  dutv  as  ii'  anfolu^cly  en  nil  id  thereto  Dy  bcqueft,  as 
perlbnal  fft.'te,  which,  dutv  fliall  be  paid  out  of  the  fund 
to  be  applied  in  luch  purchaiJ.    /  19. 

9.  Estates  pur  auter  vie,  applicable  bylaw  in  the 
fame  manner  as  pLri'onal  cll.itc,  (Sail  be  chaiged  with  the 
fame  duties  as  pcriDp.a!  cliiitc.    j,  20. 

10.    McNEV  IF.KT  TO  PAY  THE  DUTY  CT  A    LEGACY 

fo  that  the  !e?;acy  may  pik   free  oi  d-jty,  (hdU   not  be 
ch.iTged  with  iluty  as  a  legacy  iifeif.    /.  21. 

II.  PRorniTY  y.\r  ri-duced  to  money.  Specifick 
Ic^icies  ii-.ij  icrjiiLs  liot  reduced  to  money  are  to  pay 
thus  :  Tl^.c  oxecuror  or  legiitc  may  fet  a  value  upon  the 
fanjc,  ;.ii(l  oftVr  the  duty,  or  ricuiire  liie  commiflxoners  to 
appoint  7.  nr  rlbn  to  Cc:  a  v.iliic  «c  their  ex  pence.  If  the 
corr.n'ri-MiCis  ?rc  not  f^tisluil  with  the  duty  offered,  ihey 
miiy  lipi'^'int  a  pLrfcn  to  apprriifc  the  efFedls,  and  may  re- 
quire toe  dijfv  upon  the  value*  fci  by  himj  but  the  party 
by  whom  the  duty  is  payable  may  appeal  to  the  next  meet- 
ing of  the  com:r.ilV;'jric;s  of  lr.nd«tax,  if  fuch  meeting  be 
not  within  14  d^ys,  otncrwife  to  the  next  enfuing  meet- 
ing,  giving  fix  d^y*i  notic:.';  whnfe  judgment  flitll  be 
final.  And  it  ihf  duty  in  ;ii]\:i:h\  by  the  commiflioners 
ihall  exceed  th'*  dutv  otVcrfd  and  r^fufed  by  them,  the 
party  by  \^hi)m  it  is  ;;.>\:iv\e  lliill  bear  the  cxpences  of 
the  appiaifcmtnt  and  other  proceedings.  If  the  lega- 
tees and  p' riont)  having  the  buidcn  of  the  execution  of 
the  u'lil  iliCitji  as  to  :hc  value  cf  ihe  legacy,  it  ihall  on  the 
applicatiiHi  of  e'ti-f-r  party  be  aiccrt;::ncd  in  the  fame  man- 
ner by  the  commiflioners  of  iiamp-ciutics,  or  if  10  milei 
fiom  L*:ik\<a\  by  thv^ir  deputies,  lu'-ject  to  a  ficnilar  appeal 
Co  the  comniiliiincrs  of  land>tax.    J.  22« 

12.  I.I.GACir.S  SATIifFIin  OTHf-RV.ISE  THAN  BV  PAY- 
MENT OK  ;.U)M-.Y.  The  duty  in  this  cafe  fiiall  be  charged 
on  the  ninount  cr  vAvc  tf  whatever  is  given  in  fatisfac- 
tion.  Hmz  it  a  le^iacv  is  made  in  fatisfacf^ion  of  anotbef 
legacy,  th'*  f!u:v  fhall  not  be  cliarged  on  both,  but  onibc 
fu^ject  yielding  the  larg-fl  du;y.    /,  23. 

13.  Where,  r>Y  reason  cf  infancyor  absence,  le^* 
CACiEs  CANNOT  ri:  PAID,  ihs  executor,  after  deducing 
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the  duty,  may  pav  the  legacy  into,  the  bank  of  England, 
with  the  privity  of  the  accountant-general  of  the  court  of 
chancery,  by  whom  it  fhall  be  placed  in  the  3  per 
cents,  to  the  account  of  the  perfons  entitled  thereto;  to 
whom  it  (hall  be  transferred  on  application  to  the  court  of- 
chancery  in  a  fummary  way,  and  the  court  may  make 
other  orders  in  fuch  cafe.   /-  ^2. 

14.  When  the  duty  may  be  compounded  for. 
If  at  the  end  of  two  years  it  (hall  appear  to  the  commif* 
(ioners  of  the  ftamp- duties,  that  it  will  require  tiine  to 
colle<fl  the  outft^nding  debts  and  cftV£ts  of  the  dcceafed, 
or  that  it  will  be  difHculc  to  afcertain  the  amount  of  the' 
clear  refidue,  the  parties,  with  the  confent  of  the  commif- 
fioners,  may  apply  to  the  courts  of  exchequer  in  England. 
and  Scotland  for  leave  to  compound  the  duty,  (faring 
upon  oath  the  particulars  of  the  elUte  for  which  the  com- 
pofition  is  intended  to  be  made  j  and  alfo  whether  they 
know  of  any  other  outftanding  property  of  the  deceaied* 
And  the  courts  may  appoint  a  proper  perfon  to  fct  a  va- 
lue on  the  eflate,  and  to  adjud  the  duty  uhich  under  all 
the  circumftances  ought  juilly  and  reafonably  to  be  paid 
for  the  famCi  which  fettlement  and  adjuftment  if  the 
court  confirm,  it  may  order  the  duty  to  he  accepted. 
But  the  full  duty  (under  all  the  former  penalties  of  the 
ad)  (hall  be  charged  and  paid  for  every  part  of  the  eftate 
other  than  what  is  fpecificd  in  the  affidavit  cf  the  perfons 
applying  to  the  court,  and  included  in  the  valuation  upon 
which  the  compofition  (hall  have  been  made.    /  3 3. J 

VIII.  Account. 

!•  T  T  is  for  the  moft  part  every  where  within  this  realm  Execuror*i  otilk 

*  obferved,  thai  the  executors  promife  to  the  ordinary  t«>»ccoont, 
by  their  oath,  to  make  a  true  and  perfect  account,  when* 
foever  they  (hall  be  thereunto  called  by  the  faid  ordinary. 
Swin.  466,  467. 

2.  By  the  ftatute  of  the  22  &  23  C.  2.  c.  ic.  The  ad^  A^mim^ratoi'f 
miniftrator  Jhall  give  bond  to  make  or  caufe  to  be  made  a  true  ^^^  *'**^* 
andju/l  account  cf  his  adminijiration^  at  a  day  i*i  fuch  bond 
to  b*  expreffed\  and  all  the  refidue  of  the  goods  chattels  and 
credits  which  Jhall  be  found  and  remaining  upon  the  faid 
adminifirator^s  account ^  the  fame  being  firji  examined  and  al" 
lowed  $f  by  the  eccleftaflical  judge  or  judges  for  the  time  beings 
to  deliver  and  pay  unte  fu(h  ptrfon  cr  perfons  refpeitively^  as 
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ikifmijid^i  §rjmigi$  hj  bis  9r  AAr  iiarm  mt  fiaimu^^fiJk 

3.  An  iccottot  moft  be  pafled  belbtfb  the  fiiine  jaJgiv 

or  his  fivrogateor  (ucceflor,  tii«t  grinis  the  admittftn- 

tion:  By  Dr.  Bcndworcb.    /%ty-37«' 

'  4*  Dr.  Swinburne  lajs.  Albeit  it  feemetht  that  the  a»- 

^'wcmk!'*'  cutor  is  not  tied  to  make  an  account  to  the  Ugmmrim  m 

*         '    .  €ri£tmrs  extrajudicially  |  yet  he  foppofeth  that  at  the  in- 

fiance  or  promotion  of  fuch  legataries  and  trediton^  ha 

ttay  be  compelled  to  render  an  account  to  ^  oidinaiy 

]j^^  judicially.     Swim.  466. 

'  ^      '     ''''        But  that  an  ixuMtmr  may  ezad  an  accoooit'of  bis  co« 

executor  extrajudicially^  but  not  in  judgment  [that  is,  in 
the  fpirttual  court];  but  the  ordinary  may  call   them 
botb^  or  either  of  them,  to  a  judicial  account.  .  Smtu 
466. 
<MiMry*a  5,  By  the  ftatu^epf  the  31  Ed.  3.  ft.  i.  c.  11.     In  ufi 

Sr5Sa!Sr'  "*^'  *  ^^  ^'^^*  intifiaU^  tbi  or£narfft>aU  ibputi  the  ntsf 
« lw»  end  moft  lawful  friends  of  the  deceajed  perfin  to  admini/fer  his 

gmlds  \  which  deputies  Jhall  have  an  action  to  demand  aid  reO' 
ver  as  executors  the  debts  due  to  the  perfon  inteftate  in  the  ijjqf*! 
court y  for  to  adminifler  and  difpendfor  the  foul  of  the  deadi 
.  andfixdl  anfwer  alfo  in  the  iing*s  court  to  ilM^-tf  whom  the 
faid  dead  perfon  was  bolden  and  bounds  'in  the  fame  "masBOer  as 
executors  fimll  anfwer.  And  they  Jhall  be  accounteMe  to  the 
ordinaries^  as  executors  be  in  the  cife  ofteftamtnt^  as  well  of 
the  time  pafi  as  the  time  to  come* 

And  by  the  ftatute  of  the  22  &  23  C.  2.  c.  10.  The 
ordinaries  Jhall  and  may  proceed  and  call  adminifl raters  to  at* 
eount^  for  and  touching  the  goods  of  any  perfon  dying  imteflate\ 
andupcii  hearing  and  due  confideratien  thereof  order  and  make 
jujl  and  equal  dijlribution  of  what  remainetb  clear  (after  all 
debts^  funerals^  and  juft  expences  of  every  fort  fir  ft  albwod 
and  deduced)  ;  and  the  fame  difinbutions  decree  and  fettle^ 
and  compel  J'uch  adminiflrators  to  oMerve  and  pay  the  fame  by 
the  due  courfe  of  his  maje/ly*s  ecclejiajlical  laws  :  faving  to  every 
onejuppojifig  him  or  themjelves  aggrieved^  their  right  efappeti^ 
as  was  always  in  fuch  cajes  ufed. 

But  by  the  ftatute  or  the  1  J,  2*  c.  17.  it  is  provided, 
that  no  adminiflrator  JIjqU  be  cited  according  to  the  Jaidm£tef 
the  22  &  23  C  2.  c.  10.  to  render  an  account  oftbeperfemai, 
erate  of  his  intejlate  (otherwife  than  by  an  inventory  or  iseven* 
tories  thereof)  unlefs  it  be  at  the  infhnce  or  profecoetiom  effime 
perfon  in  behalf  of  a  minor ^  or  having  a  demand  out  of  fuch 
ferfonal  efiate  as  a  creditor  or  next  of  kin^  aer  be  cotnp^UmU  t% 

accwni 
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account  be/on  any  the  ordinaries  or  juages  by  the  faid  aSt  im" 
powered  and  appointed  to  take  the  fame^  otherwife  than  as  is 
aforefaid^  any  tiding  in  the  faid  a£f  to  the  contrary  notwith" 
Jlanaing.     f.  6. 

6.  The  creditors  to  whom  the  teftator  did  owe  any  Parties  iatertfiei 
thing,    and    the   legataries    to   whom    the    teftator   dig  **  ***'•  **•*'*•• 
bequeath    any  thing,    and    all    others    having    intereft, 

are  to  be  cited  to  be  prefent  at  the  making  of  the  ac« 
count :  otherwife  the  account  made  in  their  abfence, 
and   they  never  called,    is   not   prejudicial  unto  thecn. 

^Stuin.  468. 

And  forafmuch  as  proofs  made  upon  the  account,  at 
the  inftance  of  fome  one  or  more  perfons  having  intereft, 
do  not  bind  others  who  are  no  parties  to  the  fuit  ^  there- 
fore, to  prevent  multiplicity  of  adions,  it  behoveth  the 
executor  or  adminiftrator,  when  he  is  cited  by  any  one 
of  the  parties  to  render  an  account,  to  cite  the  next  of 
kindred  in  fpecial,  and  all  others  in  general,  having  or 
pretending  to  have  intereft  in  the  goods  of  the  deceafed, 
to  be  prefent  if  they  think  fit  at  the  rendring  and  pafting 
of  the  account.     And  then,  upon  their  appearance,  or  ' 

contempt  in  not  appearing,  the  judge  will  proceed 
to  give  fentMce,  and  jthejtccpunt.  thus  determjned  wilj \/^  ' 

^  be  final.  And  thiPis*  expedient  to  be  done,  whether  at 
the  inftance  of  any  party  or  hot;  becaufe  the  witneiTes^ 
otherwife  might  be  dead  before  calling  for  the  accountj^ 

"and  hereby  the  executors  or  adminiftrators  of  tfie~~ac*     y' 
countant  are  freed   from  giving   any  further   account,      v 
which  they  might  not  be   fo  wdl  able  to  do,  becaufe      v 
they  are  not  (uppofed  to  have  been  ptivy  to  the  receipts      ^ 
and  difburfements  of  their  teftator  or  inteftate.      i  Oughts 

354?  5>  6. 

7.  if  any  perfon  having  intereft  (as,  for  inftance,  the  ifftoocr  of  iisd- 
fon  of  the  deceafed,  a  legatary,  creditor,  or  the  like)  (baU  lag«l*«"*=''*'^^ 
call  the  executor  or  adminiftrator  to  exhibit  a  true  full 

and  perfefi  inventory  of  the  goods  of  the  deceafed  which 
bave  come  to  his  bands,  and  to  give  an  account  of  his 
adminiftration  thereof;  he  who  is  called  in  fuch  cafe, 
is  bound  perfonally  to  exhibit  fuch  inventory  and  ac- 
count, and  (if  the  adverfe  party  demand  it)  to  take  a 
corporal  oath  of  the  truth  thereof;  notwithftanding 
that  at  another  time  perhaps  an  inventory  hath  been 
exhibited  ex  officio  mero  of  the  judge,  and  in  the  abfence 
of  the  party,  and  an  account  given  upon  oath,     i  Oughts 

1 1  4  And 
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And  this  inventory  is  not  to  be  exhibited  under  pro^ 
teflation  (as  when  an  inventory  is  exhibited  in  commoa 
form,  and  not  ^i  the  infiance  of  the  party)  but  abfoiuiely 
and  dire6ily,  for  a  full  true  and  perfefl  inventory  of  all 
and  every  the  goods  of  the  deceafed,  which  have  come 
to  the  laid  accountant's  hands  (ince  the  death  of  the 
deceafed.  And  if  he  (hall  exhibit  a  falfe  or  imperfect 
inventory  or  account  upon  his  faid  oath,  he  fliall  be  guihy 
cf  perjury.     Id,  346. 

And  the  adverie  party  (ball  be  at  liberty  to  difproveor 
objeft  againlt  fuch  ii.veniory  and  account.      /«/.  347- 

And  he  fliail  make  due  proof  of  every  payment,  thst 
IS  to  fay,  cf  Icflbr  fums  by  his  oath,  and  of 'greater 
fums  by  other  proofs,  fuch  as  the  ordinary  fhall  allow. 
Swia,  407. 

Pariicularlv,  for  fums  under  40s.  his  own  general  oath 
as  aforelaid  fliall  be  allowed  as  fufHcieut ;  provided  that 
there  fliall  appear  no  falfliood,  or  frbudutent  divifion  of 
fums  ;  for  r:)metimes  accountiuus  (knowing  that  all  fuch 
fmall  fums  will  be  allowed  to  them  upon  their  faid  oath) 
will  divide  greater  fums  into  Itfs:  Hut  if  there  appear  no 
fraud,  fuch  fmall  fui:<s  flial)  be  allowed  to  thenn  as  afore- 
faid,  to  avoid  cxpences  in  proving  tlie  fame,  and  becaufe 
it  is  prefun^ed  that  the  accountant  will  not  forfwear  bin- 
fc-If  f(  r  ohtaininij;  the  allow«i:icc  o't  fuch  little  matters, 

I  Cii^hi.  347,  a.^ 

But  after  the  death  of  the  executors  or  adminiflrator«, 
fuch  IlU'^t  fums  hs  aoicfaid  fliall  not  be  allowed  up«m 
tue  0:1th  of  their  exccitots  or  adminlfrrators  ;  for  this  can 
ony  be  dor.c  on  the  oaih  of  lliofe  who  laid  out  the  money, 

T«p?n«s  10  Ic        8.   'i  he  executor  or  at'iriiindrator  fhall  be  allowed  all 
aiiowca.  reaioMiibiii  txpcnccs,  ns   well   in  law- f jits,  as   for  oihcr 

honed  purpofts  :   aiid  (his  rtjHronablt'i.cis  of  expenccs  to- 
be  fuch,  as  that  lie  may  receive  thereby  neither  profit  nor 
lofs.     Li  fid.  178. 

And  tr. ere  fore  he  fh«ill  be  allowed   his  expences  in  fe- 
cular  c(;ijr;s  ever  and  above  fuc.i  colts  as  were  allowed 
there.     Flcv.  •27. 
M^ney  loft,  g,  Vv'htre  an  txecutor  puts  out  money  upon  a  real  fc- 

cuntv,  v\hich  at  liuJt  titiic  there  w.ii  no  rcjifon  to  objecl 
to,  and  af:€iw;irils  fuc.!)  ftcuity  pn  ves  bad  j  be  (hall  not 
be  acccuntr.'.!c  for  tl-c  M-rs,      i   /'.  ///'//.  141. 

So  if  the  cx-.tu  ::i  p^y  the  afilts  into  the  hands  of 
a  bank'.r  hib  cl-o.cc  uoj,  who:ii  ih;;  icll^tor  ufcd  tointruft 

with 
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with  his  money  ;  after  which  the  banker  fails  ;  the  ex- 
ecutor fhall  not  be  chargeable  with  the  lofs.     i  P.  U^ilL 

243.  . 

10.  After  due  examination  of  the  account  as  aforefaid,  Dlfcb&rse.       L^' 

the  ordinary  finding  the  fame  to  be  true  and  perfefb,  may 
pronounce  for  the  validity  thereof;  and  the  executor  or 
adminiftrator  ought  to  be  acquitted  and  difcharged  from 
further  moleftation  and  fuits,  neither  ought  they  to  be 
called  by  the  ordinary  to  any  farther  account.  Swin,  469. 
And  by  the  ftatute  of  the  i  Ed.  6.  c  2,  Jll  acquittances 
of  and  upon  accounts  made  by  the  executors  adminifirators  or 
colleHors  of  goods  of  any  dead  perfon^  Jhall  be  made  in  the  name 
and  with  the  Jlile  of  the  king,  as  it  is  in  writs  original  or 
judicial  at  the  common  law  -  and  the  te'jl  thereof  Jhall  be  in 
the  name  of  the  archbijhop  or  bifoop  or  other  having  ecclefa/lical 
furifdi^ion, 

11.  A  party  praying  an  account,  having  an  intereft,  is  CoOi. 
not  to  be  condemned  in  cofts;    unlefs  he  objedl  thereto, 

and  fails  in  his  proof.     Floy.  38. 

12.  AI.  35   C.  2.  Brown  and  the  archbifliop  of  Canter'  WhechertHe a4« 
bury  againft  fVillis.     An  aftion  of  debt  was  brought  upon  «n»n«ffration 

a  bond   conditioned  for  the  payment  of  300I.,  wherein  i„"iit 'for^iHe^ 
one  Brown  was  bound  to  the  archbifhop,  that  the  admi-  not  paid  ^0« 
niftrator  of  7*.  5.  fhould  truly  adminifter,  and  exhibit  a 
true  inventory  of  the  inteftaie's  cftatc,  and  give  a  juft  ac- 
count of  his  adminiilration.     The  defendant  pleaded,  that 
he  bad  exhibited  a  true  inventory,  and  given  a  jufl  account.  ' 

The  plaintiff  replied,  that  the  inteftnte  owed  200 1.  to  E,  G. 
by  bond,  and  that  his  goods  to  that  value  came  to  the 
adminiflrator's  hands,  and  afTrgns  breach  in  not  paying 
that  debt.  And  upon  a  demurrer  to  this  application,  the 
plaintiff  had  judgment.  Bit  it  was  reverfed  in  the  ex- 
chequer chamber  ;  beciiufe  the  breach  was  not  within  the 
meaning  of  the  condition  of  that  bond.     Lutw.  882. 

//.  b  Jn.  Archbifhop  of  Carterbury  and  /A7///J.  In 
debt  upon  a  bond  entered  into  by  an  adminillrator  to  the 
ordinary,  upon  taking  letters  of  admi niftrat ion,  the  quef- 
tion  was.  Whether  an  adminiftrator  by  virtue  of  this 
obligation  was  bound  to  go,  and  give  in  his  account  in 
the  fpiritual  court,  without  being  cited  i  And  by  Holt 
chief  juflice,  who  delivered  the  opinion  o^the  court,  i* 
It  appears  by  the  ilatute  of  Ed.  3.  that  an  executor  was 


[c)  Vidtfupra^  Admini^atioo,  aa» 

compellable 


*¥» 


ockcrwife  do  right :  Yet  m 
wooU  paj  -kxSv  1>^  oobU 
kad  rigbc  dooe  hia,  aril  die  exectcit  vas  not  luibk^ 
of  aeoefiry  chat  right  might  be  dooe.  2-  A  pcrfiM  it- 
tided  10  difiributloo  on  the  aa  CL  a-  s  in  CQafagoeiio^  jih 
titled  to  foe  for  an  account  as  a  legatee  was  ;  fartheMi 
of  kin  it  a  legatee  by  the  Satote,  and  as  a  fafii  kgWji 
ibjkll  have  the  (ame  rcmedj  as  toe  other  Iq;afiee  aught  kk 
fore  the  ftatute.  The  cooditioa  of  an  aibitratioo  bond  in% 
to  account  when  required :  therclbre  he  was  not  to  ac- 
coant  before  he  was  legally  ctted^  which  coald  noC  be  m 
§ffuU  ;  and  dserefore  the  ftatute  of  J.  a*  whercbj  thooi^ 
oinary  is  prohibited  from  citing  him  in  «ar  it^m^  had  feal|f 
no  eSvOt  at  all,  for  the  law  was  fo  bcfoie :  Bot  fiace 
the  ftatute  of  C.  2.  the  condition  of  admioifiration  boods 
being,  that  he  account  at  a  day  certain,  he  muft  acooaaC 
accordingly  at  his  peril,  and  that  without  citation  or  fiiiti 
and  this  account  muft  be  in  court ;  and  if  he  comes  it 
the  day,  and  no  court  is  held,  he  (hall  be  eacufed ;  for 
be  may  plead  he  was  there  ready,  and  no  court  held.  Bot 
then  this  account  is  not  examinable,  unle(s  a  party  in- 
tertfted  comes  in  and  controverts  it.  And  whereas  by 
the  words  of  the  condition  he  is  to  adminifter  well  and 
truly,  that  (ball  be  conftrued  in  bringing  in  his  accounti 
and  not  in  paying  the  debts  of  the  inteftate ;  and  therdbfe 
the  creditor  (ball  not  talce  an  af&gnment  of  the  bond  aol 
fue  it,  and  affign  for  breach  the  oonpayment  of  a  debt  ID 
him,  or  a  divaftavit  committed  by  the  adminiftrator,  for 
that  would  be  endlefs,  and  the  bond  doth  not  extend  10 
that.     2  HaU.  315,  316.  \^d) 


[d)  The  ordinary,  after  an  adminiftrator  has  exhibited  aa 

inventory,  cannot  compel  him  to  acooont  except  a/  imjtmititm 

'iij*    But  the  comminTary  or  other  obligee  of  the  admiiiiira* 

bond  may  even  without  cttatioa  fnc  the  adminiftraior  oa 

Ac 


*• 


Form  of  an  inventory^ 


i'^jt  true  andptrfiSi  inventory  of  all  the  goods^  chattels^  and 

i/r/inat  eftate^  of  A.  B.  iaieo/C.  in  the  county  of — 

Si^  diocefe  of  —  yeoman^  deceafed^  made  by  us  wbofe 


are  hereunto  fubfcribed^  the 
jftar  of  our  Lord  ■ 


day  of^ 


in 


'tUs^purfe  and  apparel 
fiorfes  and  furniture 
fikrned  cattle 

Swine 
'  Poultry 


plate  and  other  boujbold goods 

OiuleafeofVc.  

'    JUnt  in  arrear  ,       — 

,  Cems  growing  at  the  time  of  bis  death 
.  ,  Hay  and  corn 


ploughs  and  other  implements  ofhufbandry 
Ptits  ■  ■    • 


1. 

IS 

20 

27 

20 

o 

o 

18 

30 

12 

10 
6 

100 


s. 

o 
o 
o 
o 

13 

2 

o 
o 
o 
o 
o 
10 
o 


Qiber  debts  fuppofed  to  be  defpercte 
JHebts  owing  by  the  deceafed  25Q  1« 

jtppraifed  by  us^  the  day 
itndyear  above  written : 

A.B. 
CD. 


o 
o 
o 
o 
o 

4 

o 

o 
o 
o 

o 
o 

o 


Total  284     6    4 

^"     III-    ■ 

—       25     2    6 
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tke  bond  at  IkW,  and  aflign  for  breach  that  he  did  not  deliver 
a  tmc  and  perfed  inventory ;  and  if  a  creditor  by  indemni« 
ffiog  the  commifiary  procure  an  affignment  of  the  bondj  and 
foe  uie  adminiilrator  or  his  fureties  on  the  like  breach  and  ob- 
tain a  verdid,  the  penalty  of  the  bond  fhall  Hand  as  a  fecurity 
lor  his  debt  and  coils.  Grierfede  v.  Ben/on,  i  Atk,  248.  S,  P. 
9ifi^  rf  Canterbury  v.  Hanxfe,  Cowf.  1^0, ;  in  which  cafe  Lord 
Mansfield  exprefles  a  (Irong  opinion,  that  the  ordinary  ex  de^ 
bito  jtfftiti^e  ought  to  permit  a  creditor,  as  well  as  the  next  of 
kin»  to  pnt  the  bond  in  fuit,  he  being  equally  interefted  (as  far 
as  Us  debt  reaches)  in  the  adminiflrators  delivering  in  a  true 
inventory  of  the  effeds.  That  a  bond  given  by  the  fervant  of 
a  company  trading  abroad  to  colled  the  effe£ts  of  perfons  dying 
in  their  fettlements  b  good  in  law«  fee  6  T.  Hep.  588.  zudfu* 
fomp  Admiiiiftratioii  infae. 


Form  of  a  will  of  lands. 

/  A.  B. «/"  C ifi  t'ff  county  of  -'  )eoman^  do  make 

thlimy  /ff/Izvill :  V\r{^  !  give  and  devife  unto  C.  O.  of  — * 
(:/'  I??.":/  evi.  y  ivs  rr.r^-  .  y..,  /ands,  tenftnents^  and  hereditaments. 
ii'ltJj  tJ:c      "^'rtcK.^nces^  ivhereof  1  am  feifed  in  fee  ^  fituate  Ijing 

r::i  being  i-i in  thf  county  of and  now  or  latt 

iy.  the  fcvcral  tenures  or  ccat tactions  of and 

or  cue  of  them^  their  or  one  of  their  ajfxgns^  ^^Jj^f^-*  ^^  under 
t€  iKi:t5\  To  have  and  to  hold  all  and  every  the  faid  mejfuagti^ 
la  ids ^  tenements^  and  hereditaments^  ivith  the  appurteuances^ 
t7  him  the  f aid  C.  I),  his  heirs  and  ojfigns  for  ever. 

Alfo,  I  give  and  devife  to  my  fon  (7.  B.  all  that  my  freehM 

land  lying  in  a  field  called fields  near  unto 7i 

hold  unt*  the  f did  I.  for  term  of  his  lifc^  and  after  his  dectnfe 
to  my  granddaughter  E.  13,  her  heirs  and  ajtgns  for  ever. 

Alfo,  I  give  and  devife  unto  l.K.of  all  my  iopyhoU 

vieffuagei-i  lands^  tenements^  and  hereditaments  (and  which  I 
haze  fur  rendered  to  the  ufe  of  my  will )  fituate  lying  and  keag 

at  and  which  now  are  or  lately  were  in  the  feverttlu* 

nitres  or  occupations  cf and or  one  of  them^  tbiir  §r 

one  of  their  ajfgns^  lifffeSy  or  under  tenants  :  To  have  audit 
told  to  the  fid  L  K.  and  to  the  heirs  cf  his  body  lawfully  if- 
gctten  ;  and  for  default  of fuch  hdrs^  then  to  the  right  hiin  tf 
me  the  far  d  A.  H.for  e:er. 

In  witncfs  whereof  I  have  hereunto  fet  my  band  and  ftolx 
the d'ly  of til  the  year  of  cur  Lord  ■ 

A.B, 

Signed^  declri*-cd,  and  pullijl)ed, 
as  and  for  his  h/:  will  and  tefa^ 
jr.ent^  in  the  prejtnce  of  us  whofuh^ 
fribul  our  namts  as  xvitncfjis  in  the 
tc  'Otor's  prefence^  and  at  his  re- 
auejly 

c.  n. 

H.  J. 

Of  goods. 

b:  the  nnmc  of  ^od^  aw.cn,   I  i\.V>,  of in  thtautdy 

r*' yto/an^  bring  fr.jK.lful  of  my  mot  talityj  do  tbit  — -• 

</;v  rf in  the  yrar  of  our  Lord  make  and puUi^ 

t'  ii  my  lajl  will  and  tf /lament  in  manner  following:  tirft,  / 
ut'h-i  tr  be  dtC^ntly  ard  prii'attly  htiried  in  the  churchyard  ki' 
//.;-;'i;j  to  thc  piirijl)  Ik  Khicf?  I  f.uU  happen  to  die^  withoai 

av 
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tny  funeral  p$mpy  anduitb  as  little  expence  as  may  le\  and 
I  give  and  bequeath  unto  thepsor  cf  ihf  fame  parijh  the  Turn 

^f to  he  diftrihuted  in  fuch  proportions  and  manner  as 

my  executrix  herein  after  named  f jail  think  fit. 

Alfo,  Igive  and  fequeath  unto  my  ddejl  fon  J.  B.  the  fum. 

of 

1  give  and  bepteath  unto  my  fecond  fon  W.  B.  the  fum  of 


Alfoi  I  give  and  bequeath  unto  my  daughter  M-B.  the  fum 

'f — — ..  .      • 

To  he  paid  unto  them  refpeSiively  fo  foon  as  one  year  after 
iny  ^eceafe  Jhall  be  expired. 

'  Alfo^  I  do  forgive  unto  L.  M.  the  fum  of out  oftho 

principal  fum  of which  he  owes  to  me  upon  bond. 

Alfo,  I  give  to  my  granddaughters  A.  and  B.  children  of 

my  daughter  C.  the  fum  of a- piece ^  to  be  paid  to  them 

tefpeifively  at  their  rcfpe^ive-  ages  of  twenty -one  years^  or 
days  of  marriage ^  which  jhall  firjl  happen  ;  the  fame  to  he  put 
§ut  to  interejl  at  the  difcretion  of  my  executrix^  and  the  interejl 
accruing  thereof  to  le  applied  to  their  education  and  mainte^ 
Hance  refpe^iively^  until  their  faid  refpeSlive  ages  or  marriage. 
And  in  cafe  ether  of  them  fnall  die  before  the  age  of  twenty^  one 
years  or  marringe^  then  I  give  the  Jhare  of  her  fo  dying  unto  the 
furvivor  of  them.  And  if  both  of  my  faid  granddaughters 
jhall  happen  to  die  before  the  attaining  tie  age  of  twenty-  one 
years  or  marriage^  then  I  give  and  bequeath  the  whole  of  the 
fgidfeVeralfums  unto  my  daughter  D.  if  Jhe  fhall  be  then  living. 

Aifo,  I  give  to  my  vjife  1l.  B.  during  her  life,  the  ufe  of 
all  my  plate  and  houjhold  goods ^  bedfieadsy  beddings  and  other 
furniture  \  and  after  her  dec  safe  to  remain  to  my  fon  ].B. 

All  the  rejl  nnd  refidue  of  my  pcrfonal  eflate  whatfoever  and 
wherefoever^  and  of  what  nature  kind  and  quality  foevsr  the 
fame  may  be^  and  not  herein  before  given  and  dtfpofed  of  (after 
payment  of  my  dehtSy  legacies^  and  funeral  expences)  1  do  give 
and  bequeath  u?ito  my  luife  E.  B.  her  executors ^  adminijhators^ 
and'affigns\  to  and  for  her  and  their  own  ufe  and  benefit  ahfo^ 
lutely  :  And  I  do  hereby  con/iitutc  and  appoint  my  faid  wife 
E.  B.  fole  executrix  of  this  my  lafl  will  and  teftament. 

In  witnefs  whereof  I  have  hereunto  fet  my  hand  and  fcal, 
the  day  and  year  fit  /I  abovewritten^ 

A.  B. 
Signed^  declared^  end  publifhedy 
as  and  for  his  la/i  will  and  tejla- 
menty  in  the  prefence  ofus^ 

C.  D. 
E.  F. 

Of 
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Of  lands  and  goods. 

In  thi  name  ofGodj  amen.  I  A.B,  §f  ■  ■  efqwre^  A 

make  and  declare  this  my  laft  will  and  te/lament  in  manner 

following  : 

Fird,  I  give  and  devife  to  my  younger  Jin  'B.'Bm  all  that  my 
whole  freehold  mejfuage  and  tenement,^  fttuate  lying  and  leiiq 

at To  ha'  e  and  to  hold  to  my  faid  fon  R.  &^  his  ieirt 

and  affignsfor  ever* 

Alio,  I  give  and  devife  all  that  my  vuffieage  and  tenement^ 
with  the  appurte fiances^  fttuate  lying  and  being  at  — ^  mtU 
my  daughter  C.  B.;  To  have  and  to  hold  to  my  faid  daughter 
C.iB.  and  her  ajftgns^for  and  during  the  term  ofber  naturd 
liftj  without  impeachment  of  wafle ;  and  from  and  imme- 
diately after  her  deceafe,  I  give  and  devife  the  fame  unto  mf 
faid  fon  B.  R.  and  the  heirs  of  his  body  lawfully  to  be  begotten ; 
and  for  default  of  fuch  heirs^  then  to  my  own  right  bnrsfit 
ever. 

Aifo,  I  give  and  devife  unto  my  grandfon  E.  G.  all  thatnj  , 
meffuage  and  tenement^  with  the  appurtenances^  fiiuate  Ai^ 

and  being  at ,  commonly  called tenement ;  7i  iiiir 

and  to  hold  (fubjeSi  never ihelcfs  to^  and  charged  and  ctarp' 
able  with  the  annuity  y  yearly  rent^  orfum  of  herm  ^ief    \ 

mentioned)  to  him  the  faid  K.  G.  fjls  heirs  and  af/^t  fir 
ever :  And  I  do  hereby  give  devife  and  bequeath  unt§  my  vifi 
E.  B.  and  her  affigns^  for  and  during  the  term  ofbtr  naimnl 
Ufe^  one  annuity  cr  clcuv  yearly  rent  or  fum  of  6o/.  §f  lavM  , 
money  cf  Great  Britain^  free  of  all  taxes  and  other  dedu&teeUi 
parlinmentary  or  othcrxvife^  to  be  ijfuing  and  payable  iitf  9f  \ 
the  faid  niejjuage  and  tenement^  and  to  be  paid  and  payable  if 
equal  ka if- yearly  payment Sy  at  the  feafl  of  the  annunciatUn  if 
the  blefTed  virgin  Mary,  and  of  St.  Michael  the  arehanget;  , 
the  fir  ft  taymcnt  thereof  to  he  on  fuch  of  the  fame  fetffh  as 
Jhall  fir  ft  and  next  happen  after  my  deceafe ;  and  I  do  btfdj 
charge  L7:d  fubjeSf  the  faid  meffuage  and  tenement  toemdwin 
the  payment  cf  the  faid  Gtinuityy  yearly  rent^  or  fum  of  icL 
accordirgiy :  And  my  ivill  is^  that  in  cafe  the /aid  anmsutyi  ff 
any  pai  t  thereof  jhall  be  behind  or  unpaid  by  the  f^ate  jf 
twenty  days  next  after  either  of  the  afcrcfaid  feafts^  wbtresa 
the  fa?re  ii  herein  before  dire  tied  to  be  paid  as  efort' 
faid  (bclr^  iav.fully  (Umanded)\  that  then  and  fo  ofttn  it 
fiiall  and  rudy  be  laiy/id  for  my  faid  wife  and  her  affifns%  if 
enter  up'.n  the  ffiid  premifcs  charged  with  the  faid  anmdtyas 
afzycjc'idy  (:*id  di/hain  for  the  flifne^  or  for  fo  much  tbireof^S 
ff.-uii  biji^  in  Lirnar -J  and  the  difhefs  ana  diflroffts  thin  ad 
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then  founds  io  detain  and  kup^  until  Jhe  Jhall  be  fully  paid  and 

fatisfiidallfuch  arrearages^  with  cojls  and  charges  in  and  about 

tbi  mating  and  keeping  thereof.    And  in  cafe  the  faid  annuity ^ 

9r  any  part  thereof  Jhall  be  behind  and  unpaid  by  the  fpace  of 

forty  days  next  after  any  of  the  faid  days  of  payment  ^  whereon 

thifame  ought  to  be  paid  as  af ore  faid  \  that  then  andfo  often 

it  Jhall  and  may  be  lawful  for  my  faid  wife  and  her  aligns^  int§ 

all  amdftngular  the  premifes^  charged  with  the  faid  annuity 

as  aforefaidy  to  enter ;  and  the  rents,  ijjiies  and  profits  there* 

§fto  receive  and  take,  until  Jhe  be  therewith  and  thereby >,  or 

by  the  perfon  or  perfons  who  Jhall  be  then  intitledto  the  imme^ 

eUate  pofjejjion  of  the  premlfesy  paid  and  fatisfied  the  fame  and 

every  part  thereof  \  and  all  the  arrears  thereof  incurred  be* 

fen^  and  that  Jhall  incur  during  fuch  time  as  Jhe  Jhall  receive 

ebi  rents  iffues  and  profits  thereof ,  or  be  entitled  to  receive  the 

fam€  by  vtrtue  of  fuch  entry  to  be  made  as  aforefaid,  together 

tvitb  her  cofts  damages  and  expences  laid  out  and  Jiiftainedy  by 

nafon  of  the  non-payment  thereof  or  any  part  thereof. 

Alfo,  I  give  and  dcvife  unto  JD.  F.  all  that  my  meffuage  and 
tenement y  with  the  appurtenances y  which  I  hold  by  or  under  a 
lufefrom  — ,  and  all  my  eft  ate ,  right,  title,  term,  and 
mttreft  of  and  in  the  fame  premtfes,  with  the  appurtenances  ; 
90  have  and  to  hold  to  him  the  faid  D.  F.  his  executors  ad" 
eaimftrators  and  affigns,  to  and  for  his  and  their  own  ufe  and 
benefit* 

AMb,  /  will  and  ordain,  that  the  executor  of  this  my  lafl 
will  and  teftament,  or  his  executor  or  executors,  for  and  to^ 
wards  the  performance  of  my  faid  teftament,  Jbally  with  all 
ionvenient  fpeed  after  my  deceafe,  bargain  fell  and  alien  in  fee 

fimpli  all  thofe  my  lands  called ;  for  the  doing,  execute 

ing,  and  perfeU  finljhing  whereof,  I  do  by  thefe  prefents  give 
t$  my  faid  executor,  and  his  executor  or  executors,  full  power 
and  authority  to  grant,  alien,  bargain,  fell,  convey  and  affure 

all  tbejame  lands  called to  any  perfon  or  perfons  and 

tbiir  heirs  for  ever  Infeefimple  by  all  and  every  fuch  lawful 
'ways  and  means  In  the  law,  as  to  my  faid  executor  or  his  exe* 
€Ktw  or  executors,  or  to  his  or  their  counfel  learned  In  the  law^ 
Jballfeem  fit  or  neceffary. 

And  /  do,  hereby  appoint  my  trufty  friend  E.  E.  executor  of 
tbis  my  lafi  will  and  teftament ;  and  do  give  unto  blm  thefum  of 
-  in  confideration  of  the  pains  and  trouble  he  will  have 

in  tbi  execution  of  this  my  will, 

Alfo,  I  give  unto  P.  Q.  of thefum  of  one  hundred 

fcundsm 

Alfo,  I  give  unto  R.  S.  of the  lUefum  of  one  hun^ 

drei  founds, 

Alfo, 
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Alfo,  fsr  the  hetUr  alucation  of  my  children  A.  B.  and  C. 
I  do  give  and  difpofe  of  my  tuition  and  cuftcdy  of  them^  and 
every  of  thiJti.  mAc  my  iviff  K.  G.  for  fuch^  time  as  they  w 
^//y  of  thou  rt'lpc'.fiucty  coniiuue  unmarried,  and  under  the  age 
of  one -and  tw(nt\  years  ^  and  my  faidvjife  remains  my  ividow ; 
hut  if  my  fuid  iL'^fe  jhull  (I'l:  cr  viarry^  during  the  fingU  life 
and  nonage  of  an;  of  my  jnld  children^  then  1  give  the  culiodj 
and  tuition  cffuch  ff  my  chiiurLn^fo  being  unmarried  and  un- 
der the  age  cf  one- and  twenty  years  at  the  marriage  cr  death 
of  my  wife  J  unto  my  fat  J  exrcutyV  £.!:.. 

Alfo,  /  do  hereby  authorize ^  impoxjuer^  end  dire£2  my  faid 
executor^  and  his  executor  cr  e^rfcutorsj  from  and  after  my  di' 
eeafe  until  the  afrtfdd  K.  Cj.  y/W/  attain  his  age  cf  cnetand- 
twenty  years^  to  manage  and  i/nprcve  the  efiatc  and  fortune  if 
him  the  faid  E.  Cj.  by  me  hereby  given  him^  for  his  ufe  and 
benefit  \  and  to  Icafe  all  or  ^'ny  part  of  his  freehold^  copyhM^ 
or  leafehoUl  ef.ates.  and  to  lend  and  place  out  upon  fecurity  §r 
fccuritiis  ci  intcjiil^  or  ctherwife  improve  according  to  his  or 
their  di fere* ion  or  difrctions^  ail  or  any  part  of  the  monies  he* 
l:::gif:g  tocr  arifm^  from  the  faid  eftatcs  and  fortune  ofthefmi 
P..  Cj.  and  to  pay  unto  .ir.d acaunt  with  him  thejaidiLm  G./ir 
etll  fiuh  rcnu^  interejis^  produce  ami  improvements^  ess  fioU 
artfefrcm^  cr  he  nude  of^  ani  produced  by  the  faid  eftota^ 
mjnicSy  and  for  tun-:  herchy  given  and  ^evifed  to  hit ,  when  it 
Jt}al I  attain  ri-  ace  of  tWi'iiy- one  years* 

Aiitj  my  will  is^  and  I  do  lurcby  exprefsly  declare^  that  mi 
fud  executor^  his  executor  or  cxecut.rs^  fhutl  nJ  be  charged  or 
ch.i^^.viHe  with  or  acccuntuiic  f.r  j.r.re  cfthe  aforcfaid  mitiies 
and  lylait'S^  than  he  or  theyjhail  aCiu^i.^y  /  cceive^  or  fh  lletmi 
to  his  i.r  their  ftjhe^iivi  hand*  ly  i i*tu;;  of  this  ?ny  wi/lj  mr 
vjith  crfr  ar.y  Ir-fs  which  jh.iH  happen  :f  i'.r  /aid  monies  or 
i/liitc  i:t^'c!\  ly  mc  given  to  the  fiid  £.  G.  cr  cf  any  of  the 
ifvit'iiiid  ftr.'s  t'i  :r.c  her.ueailcd^  or  (.f  any  part  of  my  per  fond 
i-iate:  fo  as  fuJ)  i  fs  h,iipen  with'^u:  his  or  their  wilful  di» 
fiuit  and  ii.^ihii . 

{\\A  a'fj  i' .tt  it  fniil  and  may  be  luivfd.  f:r  him  tnj  fnd 
e^:  rt'.j\  dt:  >' .' ij  cxi'cutor  or  cxciulr.ris  in  tU:  frjl piace^  out  of 
the  I  ihi  f-7  emij  'i  r.-fp  cliv::!y^  t»nd  cut  of  the  rtji.iue  of  my  per* 
j.nai  fi?.it-\  t)  J.-.hiif?  and  niffiburfe  h:?ij  and  thcmfelves  re^ 
f*'C,:tiviy^  rii  /uih  lo/'s^  t[as,,  charges  ^  and  txpences,  as  be  or 
fhiy  jh-/(i  Ja^.-uin^  i:\pt':d  cr  be  pat  unt-:^  for  or  by  rcafsn  of 
/•'.'  ,:f  flrn.ii'.ct-  cf  this  f/.y  ilHL  or  the  management  or  exiCM^ 
i.'on  t  rv  t  :f  I  ijpt cfrjilyy  or  uuy  other  thinj  in  anywfe  relating 
th  ft'."/i!'j» 

.'ii  i\  fin^.ily  ;  a  I  the'  n,?,  refdac^  ard  nmainder  of  all  mf 
f/;'.i/c  iihd  eJj'tcU^reuL  and  l'€ifual  wh:itj:evcrf  andwbert^ 

fttver^ 
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jBfwr,  iiif  i&/r#/if  >#^#  otherwife  efftHually  diffofii  of  (afttt 
fityfneHt  of  my  debts  ^  legacies^  and  funeral  expences^  and  other* 
diaries  and  dedu^ions  as  afore/aid)  I  do  give  devife  and  be» 
fueistk-dnto  my  elde/lfoH  A.B. 

S       In  mtnejs  whereof  I  have  hereunto  fet  my  band  and  feal^ 

i  lAr  ■      ^  day  of in  the  year  of  our  Lord  -— 

.  A.B. 

Signed',  declared^  and  puUified^ 

[  tfi  mid  for  his  loft  will  and  tefta^ 

r^  tmif)  in  theprefence  of  us  whofub^ 

^  firiM  our  names  as  witHeffes  in  the 

[  heftea9r*s  frefence^  ahd  at  his  re* 

■    Wft: 

CD, 

E.  F. 

G.Hi 


Codicil; 

IV'feritri/A*  B.#^—  have  made  and  duly  executed  my  lafi 

will  and  teftament  in  writings  hearing  date ,  now  I  do 

hereby  declare  this  prefent  writing  to  be  a*  a  codicil  to  my  /aid 
wiitf  and  direH  the  fame  to  be  Annexed  t hereto j  and  taken  as 
fart  thereof:  And  I  do  hereby  give  and  bequeath  to  C  D»of 
■         thefum  of "  •  jfnd  whereas  by  myfaid  will  I  did 

give  and  bequeath  unto  £.  F.  thefum  of  ,  now  I  da  bere^ 
by  rovoie  thefaid  legacy .^  and  do  give  unto  him  the  f aid  K.  F. 

we  film  of and  no  more.     In  witnefs  whereof  I  thefaid 

A.  D.  have  to  this  codicil  fet  my  hand  ana  feal  the  — —  day  of 
I  in  the  year  of  ■ 

A.B. 
Sigmdy  declared^  and  publijhed^ 
as  and  for  a  codicil  to  be  annexed  to 
his  laft  will  and  teftament^  and  to 
be  taken  as  part  thereof  y  in  the  pre* 
fence  of 

CD. 

E.  F. 


Nuncupative  will. 

The  laft  will  and  teftament  of  A,  B.  of in  the  county  of 

—  dccea/edy  declared  by  him  by  wo^d  of  mouthy  the  - 

day  of )  m  the  pnjence  of  us  who  have  hereunto  fuhfcribed 

VoJL.  IV.  Kk  our 


tbe  very  words].     bwUmfiwhtn^^ 

CD. 
G.H. 


Pftcedentt  of  long  intiShf  and  itmiMarm  aal ., 
^figenciet,  and  linmationt  tre  berc  imrpoftlf  oi^jiidt 
not  only  becaaft  they  are  abofc  the  auliwr'a  dull  (fa  ddp 
he  could  have  fupplied  froii  bodea  of  achMMvlo%i4^.  _ 
tation)  but  alfo  and  cUefly  bcciofe  ihcy  oii|jhc  Co  be  jpjpjl 
/Ttf  n  n£t€f  and  by  the  advice  of  .counlid  learned  in  dfat 
.  law.    For  altbo'  the  law  Aurourt  willt^  yet  it  is  when  wilb 
favour  the  law.    The  comnon  law  abhors  a  perpetntyi 
and  the  reafon  is,  becaufe  if  tme  perfbn  might  indefeafihiy 
limit  bis  cftate,  To  alfo  might  another,  and  confequend^^  , 
the  fame  rule  the  prefent  generation  might  difpofe  of  aB 
the  lands  in  the  kingdom  mr  ever ;  whi<%  would  be  fall  of 
intolerable  inconvenience :  and  therefore  A^  law  inser- 
'fcret,  and  herein  cheeks  the  vanity  lakl. pride  of  man. 
And  whoever  Ihail  examine  the  reports  qf  cafes  adjui|Brf 
in  the  high  court  of  chancery,  will  obfove  that  feamsif  j 
any  thing  creates  to  the  courts  of  equity  fia  osttdi  tnnM^  1 
.as  long  intails,  vainly  imagined  to  perpetoatn  names  w,  i 
fkdiilies;  which  although  generally  drawn  by  the  abkft  ad-    1 
vice,  yet  always  meet  widi  difcooragement  and  contra- 
difiion.    For  they  are  ftruggles  againft  the  bent  and  in- 
clination of  the  law  .*  and  we  may  add  aUb,  againft  dn 
courTe  of  Providence  ;  which  from  its  efleds  ai2l  appesr- 
ances,  doth  not  Teem  to  intend  that  any  thing  here  ihooU 
be  perpetual. 


Witncflcs.    See  <(fiilieilCf»  * 
Woolletii  burying  iu.    SceSitvfal# 
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14  Ed.  3.  ft.  4.  c.  44  biOiops. 
14  Ed.  3.  ft.  4.  c.  3.  biftiops. 
14  Ed.  3.  ft.  4.  c.  5.  biftiops. 
18  Ed.  3.  ft.  3.  c.  2.  bigamy. 

6  ill 


9  Ed.  2. 
9  Ed.  2. 
9  Ed.  2. 

9  Ed.  2. 
9  Ed,  2. 
9  Ed.  2. 
9  £d.  2. 

9  Ed.  2. 

9  Ed.  2. 

9  Ed.  2. 

9  Ed.  2. 
12  Ed.  2. 
12  Ed.  2. 
17  Ed.  2. 
17  Ed.  2. 
17  Ed.  2. 
17  Ed.  2. 


or  Acts  4{fl?A^iAAM^KTciui^  jol 

18  Ed.  3.  ft.  3.  c.  3.  mortmain. 
18  Ed.  3.  ft.  3.  c.  6.  wills. 
18  Ed.  3.  ft.  3.  c.  7.  riches. 
S5  Ed.  3    ft.  2.  bafttrdt. 
S5  Ed.  3.  ft.  3.  c.  1.  benefice. 
95  Ed.  3.  ft.  3.  c.  3.  benefice. 
S5  Ed.  3.  ft.  3.  c.  4.  benefit  of  clergy. 
25  Ed.  3.  ft.  3.  c.  6.  bifliops. 

25  Ed.  3.  ft.  3.  c.  7.  lapfe.  .     .  = 

25  Ed.  3.  ft.  3*  c.  8.  amdance. 

aj  Ed.  3.  ft.  3.  c.  9.  fees.  ^  . 

S5  Ed.  3.  ft.  5.  c.  2.  bifliops. 
S5  Ed.  3.  ft.  5.  c.  5.  wills. 
25  Ed.  3.  ft.  5.  c.  22.  popery.- 

2$  Ed.  3.  ft.  6.  bifliops.  popery,  /'  ,     .     < 

27  Ed.  3.  c.  I.  courts,  popery. 
31  Ed.  3.  ft.  1.  c.  4.  wills. 
31  Ed.  3,  ft.  1.  c.  11.  wills.. 
38  Ed*  3«  ft;.  2.  popery.         ..     .    ,  • 

45  Ed.  3.  c.  3.  tithes.  J  '   '    ^  ^ 

50  Ed.  3.  c.  4.  confulcation.     *  v  *  '     ^        ' 
50  Ed.  3.  c.  s-   church,    privilegei   add    reftraijits'  of  th6 

clergy. 

t  ...  ^ 

RIC.  II. 

1  R.  2.  c.  13.  tithes. 
I  R.  2.  c.  14.  tithes. 
I  R.  2.  c.  15.    church,    privileges    and    reftraiiits   of    the 

clergy. 
1  R.  2.  ft.  I.  c.  $.  bifliops. 
3  R.  2.  c,  1.  popery. 

6  R.  2.  c.  o.  rape. 

7  R.  2.  c.  12.  popery, 

12  R.  2.  c.  1 1.  bifliops. 
la  R.  2;  c  i5.pl>pcry. 

13  R.  2.  ft.  I.  c.  1.  benefice. 

13  R.  2.  ft.  I.  c.  13.  privileges  and  reftraints  of  the  clergy, 

13  R.  2.  ft.  2.  c.  2.  popery. 

13  R.  2.  ft.  2.  c.  3.  popery. 

15  R.  2.  c.  5.  church,  mortmain. 

15  R.  2.  c.  6.  appropriatron. 

15  R.  2.  c.  38.  appropriation^ 

16  R.  2.  c.  5.  courts,  popery,  fupremacy. 

HEN.  IV. 

2  H.  4.  c.  4.  tithes, 

2  H.  4.  c.  15.  oaths. 

4  H.  4.  c.  2.  benefit  of  clergy. 

4  II.  4.  c.  12.  appropriation,  curater. 

4  H.  4.  c.  22.  benefice. 

Kk  3  HEN; 


4  Tmm  V  itt  9nnmft 
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HBN.V: 


^    I  H  f  •  c«  7.  bf  ■'fice. 
.  s  H.  {•  c.  I.  kofpicab* 
s  H.  5*  c*  3,  libel. 


•I 


hen:  vx. 


r 

I 

■    A' 


I      1 


S  H.  6.  c.  I.  cevTOcadofl*  *     *        :  '^ 

9  H.  6.  c.  II.  baflArdf.  .   '"  ' 

t7  U.  6.  c.  5.  koli«iajf«.^Lord'«  da/. 

RICIIL 
I R.  3»  c.  9*  collcg^t. 

HEN.  VII. 

X  H.  7.  c  4,  Icwdneft.  Birriagc.  piifibgtt  tad  reliMlt 

of  the  clergy. 

3H.  7«  c-  I-  P^'ju'f' 
J  H.  7    c.  a.  rape. 

4  H  7.  €•  13.  benefit  of  clergj.  cttnJiaarioa. 

HEN.  VUL 

I  H-  S.  r.  It.  collegei.  phyficiaofv 
14&15H   8.  c   a  coU^geii. 

14  &  15  H.  8   c.  ^.  coliegef.  phyfidatK  ploraHtjr* 

14  &  15  H   8    c.  8.  marriage. 

2  1  H.  8    c   4    w  Ha. 

21  H.  8.  c.  5.  Willi. 

21  H.  ^.  c.  6.  nuifToiry. 

ai  H.  8.  c.  13.  colUg-8.  deprivation,  dirpeafati^n.   ordtaa- 

tion.  plurality,  privilcgea  and  rcfiraiatt  of 

the  clergy.  lefidencc. 

23  H   8.  c.  I.  bpoefic  of  Jergy.  degradatioa.  dcprivatuM* 
2  ?  H.  8.   c   9.  cicatior.  willt. 

2  3  H.  8    c    10   mortmain. 

24  H.  8.  c.  12.  app^^l.  archdeacon,  coovocatioa.  courU.  pO» 

pery.  Aipfefflacjf»  fyaod. 

25  H    8*  c.  6  buggtry. 
25  H.  «    CI.,  oac  s. 
25  H.  iJ.  c.  K    colUgM, 
25  H.  *.  c.  j6.  rtfidrnce, 

25  H    8    c.  19   appetl.  arch^t   corvocttioni.  oathi.  pecalUf. 
2;  H.  8.   c    20   bifhops.  firft  f'uict  ^nd  rentbs. 
2 J  ii.  tt.  c.  11.  b)(hor«.  courts.  dirperfatioD.  marriage.  pc» 

cuUar.  popery,  fuprcmacy. 

25  H* 
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Sj  H.  8.  c.  22.  marriige. 

s6  H.  8.  c.  1.  appeal,  popery,  ffapremacy. 

#6  H.  8.  c.  3.  bear fice.  cathedrals,  depriirataon.  firft  fhiiti  «ad 

tenths^  refignatipn  popery, 
^  s6H.  8.  c.  14*  biOiopa. 
^  a6  H.  8.  c.  15.  mortuary,  wills. 
•'-''s6  H..8.  c.  17.  h'-tt  fruiu  and  tentbt. 

i7  H.  8.  c.  8.  firfl  fruiti  and  tenthi. 
[rs  a7  H.  8.  c.  ID.  willa. 
I     S7  H.  8.  c.  20.  tithes. 

ay  H.  8.  c.  26.  wills. 
-'  ay  H.  8.  c  28.  mooflileries. 

a8  H.  8.  c.  7.  marriaj^e. 

tS  H.  8.  c.  1 1.  benefice,  deans  and  chapters,  irfi  fruita.  gkbe 

lands,  facation.  wills. 
.    a8  H.  8«  c.  13.  refidence. 
**  aS  H.  8*  c.  16.  popery. 

|i  H.  8.  c.  3.  wills. 

31  H.  8.  c.  9.  catbedraJi, 
51  H.  8.  c.  10.  bifiiops. 

'  31  H.  8.  c.  13.  monafteries.  pecaliar.  tiihia^ 

|l  H.  8.  c.  14.  depriyacion.  marriagf. 

ja  H.  8.  c.  1.  wills. 

32  H.  8.  c.  2.  advowfoo* 
3^  H.  8.  c.  y.  tithes. 

32  H.  8.  c.  10.  marriage. 
32  H.  8.  c.  16.  colleges. 
32  H.  8.  c.  24.  monafteries. 
32  H.  8.  c.  28.  leafes. 
3a  H.  8.  c.  3y.  wills. 
32  H.  8.  c.  38.  marriage. 
32  H.  8.  c.  40.  phyficians. 

32  H.  8.  c.  42.  phyficians. 

33  H.  8.  c.  27.  colleges,  deans  and  chtptfrs.  cafca. 
33  H.  8.  c.  28.  refidrnce. 

33  H.  8.  c.  3i.bifliops. 

34.  &  35  H.  8.  c.  2.  firft  fruits  and  tenths. 
34&  3$  H.  8.  c.  5.  wills. 

34  k  3{  H.  9.  c.  8.  phyficians. 

34  4^  IS  H.  8.  c.  14.  benefit  of  clergy. 

34  8c  35  H.  8.  c.  19.  penfion. 

34  /k  15  H.  8.  c.  21.  deans  and  chapteri. 

34  k  35  H.  8.  c.  26.  wills. 

35  H.  8.  c.  3.  poptry.fupremacy. 
37  H.  8.  c.  4.  monafteries. 

37  H.  8.  c.  12.  tithes. 

37  H.  8.  c.  17.  courts,  marriage. 

37  H,  8.  €*2i.  anion* 

Kk4  BDW. 
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EDW.  V{. 

I  Ed.  6.  c.  I.  Lord's  Tapper. 

1  Ed.  6.  c.  2.  bifbops.  wilU. 

2  Ed.  6.  c.  12.  benefit  of  clergy,  bigany.  mirriage.  fupre- 

macy. 

1  Ed.  6.  c.  14.  chantry,  monifleries.  ftipendiary  priefti. 

2  &  3  Ed.  6.  c.  I.  chapel,  deprivation,  publick  worfhip. 

s  &  3  Ed.  6.   c.  13.    bruera.   cxcommunicatioA.   oSeriigi. 

tifhei. 
2  &  5  Ed.  6.  c.  19.  holidays. 
2  &  3  Ed.  6.  c.  20.  deprivation,  firft  froitt  and  tentlit. 

2  &  3  Ed.  6.  c.  21.  marriage, 
s  5c  3  Ed.  6.  c.  23.  ibarriage. 

3  &  4  Ed.  6.  c.  lo.   bifliops.  coHegei.   images,   ordinatioa* 

popery,  publick  worfliip. 
5  &  6  Ed.  6.  c.   I.  bifhopi.  ordinatioo.  publick  worfhip. 
5  &  6  Ei.  6.  c.  ^.  holidays. 
5  le  6  Ed.  6.  c.  4.  church.  excooimuiiicatioD. 
5  &  6  Ed.  6.  c    1 2.  marriage. 
5  &  6  Ed.  6.  c.  r6.  courts. 
5  &  6  Ed.  6.  c.  20.  uAiry. 
7  Ed.  6.  c.  4.  iirft  fruits  and  tenths. 
7  Ed.  6.  c.  5.  colleges. 

MARY. 

I  Mar.  {t{^,  I.  c.  I.  fupremacy. 

I  Mar.  fcfl*.  2.  c.  I.  marriage. 

I  Mar.  fe/r.  2.  c.  2.  marriage. 

I  Mar.  {e(r.  2.  c.  3.  publick  worihip. 

1  Mar.  feff.  2.  c.  5.  advowfon. 

I  Mar.  fefT.  2.  c.  9.  phyficians. 

I  Mar.  feir.  3.  c.  9.  cathedrals. 

I  &  2  P.  &  M.  c.  8.  appeal,  marriage. 

4  &  5  P.  &  M.  c.  8.  rape,  wills. 

ELIZ. 

1  El.  c.  1.   appeal,  benefice,  colleges,   curates,    dooadve; 

hcrefy.  marriage,  oaths,  ordination*  poptrj. 
fchools.  fupremacy. 
I  £1.  c.  2.  chapel,  church,  deprivation.  di/Tenters.  holidiyi. 

popery,  publick  worfhip. 
I  El.  c.  3.  bifhops. 

I  El.  c.  4.  colleges,  firft  fruits  and  tenths. 
I  £1.  c.  9.  advowfon.  courts,  firll  fruits  and  tenths.  Icafis. 
I  El.  c.  22.  cathedrals. 
c  El.  c.  I.  didentcrs.  popery,  fchools.  fupremacy. 

SEL 


f  5  El. 

,  8  El. 

:  13  Bi. 

■  IjBI. 

,  13  BI. 

t  *3  11- 

:  13  BI. 

:  13  El.  c. 


,  1 J  El, 
'  13  £1. 

■4  El. 

14  El. 

■a  El. 

iSEI. 
tSEl. 
i8£l. 
I>EI. 
13EI. 

37  El. 
,  a?  BI. 
S7EI. 
aoEI. 
31  El. 


SSEI. 


39  El. 
39  El. 


43  El. 
43  EJ. 


er  Acts  ^Fakliamint  tittd. 

5.  bolidijn.  ... 

9.  perjof)-. 

13.  McommnucitioB.  ;  . 

18.  publick  HTorfliip.  , 

I.  biJbupi.  ordinatioB, 

1-  aifpen/aiioD    popcrf.  i 

4.  li'&  rroid  ind  teotbl^ 
;.  moituiriea.  willi. 
8.  nrary. 

10.  ad'onfon.   apprnpriition.  cotleget.  coorti.  ^ 
lapidatioDi.  glebe  landi.  leaCtt.  plgraliiy. 

^a.  anklet,  benefices,  curiiet.  deui  and  ciiipurf. 
dcprivKion.  diflenceri,  dooative.  onUiMUOB.  ■ 

10.  cnratet.  learcs.  plnrilitj.  rcfidcncc. 
29.  collegei. 

7.  firft  fruit!  lod  tenthi, 

II.  dilapidationa.  learn,  relideacfl. 
3.  badard*.  lewdneb. 

6.  collegei.  Ieif«. 

7.  beDcfit  afdergy.  pnrgation.  rape. 

11.  leifei. 

:.  to.  college*. 

:.  I.    cbapel.   dillentcn.    popery,    pnblick  «or(bif. 

ftfaooli. 
^  2.  popery. 

:.  3.  fitfl  froiti  and  tentbi. 
:.  ii.holidajii. 
:.  6.  difleoten.  popery. 
:.  6.  benefice,  cathedrati.   collegai.  deprivitioB.  cr- 

chinge.  horpicali.  ordinaiian.  pvblick  wMlhip. 

refignaiion.  limony. 
:.  I.  church.  diCenCcrt. 
:.  1.  chgrch.  popery. 
;.  3.  deant  and  chapten. 
:.  7.  collcgei.  bolidayt. 
:.  ;.  horpitalt, 
:.  9.  rape. 

c.  I.  churchward  CD  I.  hofpitalt.  fchooli, 
;.  4.  Ghariuble  ukt.  coUeeet.  bofpitali.  rchoola, 
:.  8.  will.,  *  '^■ 


JAMES  I. 


505 


:i: 


C  3.  leafet. 

4.  popery,  publick  worlhip,  rcfcooI)> 
9.  college!.  druDkcQner*. 
II.  polygamy. 
11.  burial. 
21.  Lord'*  day. 


■  J. 
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I  J.  c.  S{.  marriage. 
3  J.  c.  1,  holidays. 

3  J.  c.  4.  diflTenten.  popery,  pablick  worfhip. 
3  J.  c.  5.  advocate,  baptifm.  burial,  college!,  difleoten.  po« 
pery.  prodtor.  publick  worfliip* 

3  J.  c.  21.  profanenefs. 

4  J.  c.  5.  collegei.  dronkeniieft. 

7  J.  c.  4.  baftards.  lewdnefa.  popery. 

7  J.  c.  5.  church  wardens. 

7  J.  c.  6.  popery. 

7  J.  €•  10.  dniDkenaefs. 
II  J.  c.  I.  hofpitals. 
J I  J.  e.  3*  colleges. 
J I  J.  c.  4.  difienters.  popery. 
ai  J.  c.  7.  drnnkennefs. 

11  J.  c.  12.  churchwardens. 
ai  J.  c.  16.  defamation. 

a  I  J.  c.  17.  ufury. 
21  J.  c.  24.  burial. 
*3l  J.  c.  27.  baftards. 
SI  J.  €.28.  church,  popery. 

charles;l 

I  C.  c.  I.  Lord's  day. 

1  C.  c.  4.  drankennefs. 

3  C.  c.  ].  Lord's  day. 

3  C.  c.  2.  popery. 

3  C.  c.  3.  church  warden  I. 

3  C.  c.  4»  baftards.  rcfideace. 
16  C.  c.  Id.  perjury. 
16  C.  c.  11.  church,  herefy. 
16  C.  c.  19.  churchwardens. 

CHARLES  IL 

12  C.  2.  c.  13.  ufury, 
12  C.  2.  c.  14.  holidays. 
12  C.  2.  c.  24.  wills. 

12  C.  2.  c.  25.  wills. 

12  C.  2.  c.  30.  holidays. 

13  C.  2.  ft.  1.  c.  12.  oaths,  purgation,  fimony. 
13  C  2.  ft.  2.  CI.  di {Tenters,  popery, 

13  &  14  C.  2.  c.  I.  diftenters. 

13  Sc  14  C.  2.  c.  4.  archdeacon,  articles,  benelfice.  biflkope.  ca- 
thedrals, church,  colleges,  curates,  de- 
privation, diftenters.  donative,  le&aier. 
ordination,  publick  worfhip.  fchools. 

13  &  14  C.  2.  c.  12.  baftards.  lewdnefs.  parifti. 

13  &  14  C.  2.  c.  39.  colleges. 

8  15  C. 


or  Aers  rf  PAHLrAimiT  dteJU  gof 

5  C*  !•  t.  6.  beoefice.  €aratet.  donative.  leAsitr*  piibU^ 

worlhip. 
J  C.  t.  c.  t.  dHTeattrt.  fciioolt. 
7  C.  3.  c.  s.  appropriation,  mortmaia.  unioa* 
7  C.  a.  CO.  wills. 
a  C.  a*  c.  I.  diflentert. 
aC.  >•  c.  8.  church wardeat. 
a  is  a3  C.  a.  c.  lo.  wills. 
;a  Si  a5  C.  a.  c.  15.  tithes. 

5  C.  a.  c.  2.  colleges,  difleaters.  o«ibt.  poperjr.  wOb* 
9  C.  a.  c.  3.  benefice,  leafes.  mgrriagt.  wills* 
9  C.  a.  €.7.  Lord's  day. 
9  C.  a.  c.  8.  appropriation. 
9  C.  a.  c.  9.  deprivation,  herefy. 
e  C.  a.  ft.  I.  c.  3.  borial,  charch,  regiftaa  book.  wiUs* 
o  C.  a.  ft.  1.  c.  7.  wills.   - 

0  C.  2.  ft*  a.  c.  1.  diftenters.  oaths,  popoiy. 

a  C.  a.  c.  1.  burial.  % 

a  C.  a.  c  2.  chnrchwardeM. 

'  JAMES  IL 

i  J.  a.  c.  17.  wills. 

WILL.  IIL 

a  W.  feff.  I.  c.  6.  cbarch  of  England*  fapremncy. 

a  W.  fcC  1.  c.  8.  bene6ce  colleges,  curates,  depri^attoo.  do- 
native, ordination,  popeiy.  poblick  woff« 
ftiip.  fopremacy. 

1  W.  fefT.  I.  c.  9.  popery, 
a  W.  {tf[.  1.  c.  15.  popery. 
1  W.  feflf.  I.  c.  16.  fimony. 
a  W.  feff.  1.  c.  17.  popery. 

a  W»  fefl*.  I.  €.  18.  articles,  churchwardens,  difleotcra.  ho* 

lidays.  oaths,  popery,  pnblick  woribip. 
fchools. 

1  W.  feir.  I.  c.  26.  plurality,  popery,  refidence. 

a  W.  fefl*.  2    c.  2.  mortmain,  plurality,  popery,  iifpremacy. 

3  W.  c.  9.  benefit  of  clergy. 

3  W.  c.  14-  willf. 

4  W.  c.  a.  v^iU. 

4  W.  c.  12.  union. 
4  &  S  W.  c.  20.  wills. 

4  5r  5  VV.  c.  24.  wills. 

5  W.  c.  21.  marriage,  ftamps.  willSt 

6  W.  c.  4.  churchwardens. 

6  &  7  W.  c.  6.  marriage. 

7  W.  c.  J.  biibops. 

7  &  8  W.  c.  6.  offerings,  tithes. 

7  ^  8  W.  c.  27.  popery.  ,- 

7* 
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7  &  8  W.  &  54.  tithes. 

7  &  8  W.  c.  5g.  mirriage. 

7  &  8  W.  c.  37.  colleges,  ho^itals.  fchooU.  uortmsia. 

7  &  8  W.  c.  38.  wills, 
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A. 

^BBOT.  who,  i.  I. 

Ahhifi»  ii.  530. 

Ahhrf  ;  Dumber  ofreligloaa  hoafes  in  chit  kiogdoniy  if.  j^o* 

Abbey  lands^  liow  far  exenpted  from  tithes,  iii.  416. 

Absjanitf  what,  i.  i.  the  fee-fimple  of  a  parfonage  it  in  pfr* 
pecusl  abeyance,  i.  i,  «.  rather  of  the  glebe,  ii.  298. 

Ahjmraiion,  in  cafe  of  fandnary,  i.  394..  in  cafe  of  recafancy, 
i.  395.  it.  171.  form  and  manner  of  abjuring  the  realm, 
iii.  166.  oath  of  abjuration,  iii.  12    16. 

Ab/dutiWi  form  thereof,  whether  it  may  be  pronouaced  by  • 
deacon,  iii.  a5« 

Acoijtb^  who«  1.  2. 

Acmmtt  how  tithable,  iii  4.97 

AdminiJlrtUn  of  inteftates'  effeAt ;  power  of  the  Ordinary  in 
granting  adminiftration,  iv.  270.  Ordinary  may  be  com- 
pelled thereto,  274.  refufal  of  admintdration,  276.  co 
whom  to  be  granted,  277.  to  the  widow  or  next  of  kin, 
ibid,  to  the  hufband  of  the  wife's  rffedt*,  278.  to  the  father 
or  mother  of  their  children'?  efl^'^Si  279.  to  the  grandmo- 
ther before  uncles  and  aunts,  ibid,  to  the  fon  before  the 
ftthcr^ibid,  half  blood,  270,  2S0.  in  general  to  the  next 
of  kindred,  280.  in  what  cafe  to  the  retiduary  legatee,  or 
principal  creditor,  ibid,  adminillration  not  within  the  fta- 
totei,  and  which  the  Ordinary  is  not  bound  to  grant  to 
next-of  kin,  v/z.  during  abfence  out  of  the  kingdom,  281 . 
&  m.  pndtnu  litt^  ibid,  during  the  minority  of  an  infant 
executor  or  adminitlr'ttor,  adz.  feme  covert  adminiftratrtx, 
284.  adminiftrator  d)ing,  285.  cafe  where  none  will  admi-  .' 
niHer,  ibid,  where  no  kindred,  ibid,  whether  the  admini- 
llrator  may  %6i  before  adminiftratton  granted,  ibid*  whether 
Vol.  IV.  No  it 
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it  may  be  granted  out  of  the  jorifdiAion*  iv.  285.  time  of 

f  ranting  admtniftration,  ibid^  adminiflracor's  otth,  286. 
ond  on  granting  adminiftracion,  ibid,  fee  for  adminiftra- 
tion,  291.  damps,  fee  title  Stamps ^  and  Addenda  to  lol. 
ill.  letters  of  ad miniftration  allowed  as  evidence,  292.  rc- 
▼oking  admin iflration,  ibid. 

Jdmiffin^  of  a  cleric  prefented  to  a  benefice,  i,  i6j. 

jidvMMtimint,  what  (hall  be  deemed  foch,  to  debar  a  cbild 
from  taiting  under  the  ftatute  of  diftribution,  iv.  398.  what 
ihall  be  deemed  fuch,  to  debar  a  wife  or  child  from  taking 
under  the  cuftom  of  the  city  of  London^  4.45 — 452  &  «.  or 
the  cuflom  of  the  province  of  York,  4^2.  &c. 

Ad'vociUi,  who  may  be,  i.  2.  his  admifGon,  3.  his  office  in  ge* 
neral,  3,  4.  ^ 

Ad'V9'w/oM,  foundation  of  the  right  of  advowfon.  i.  g.  divi- 
fion  of  advowfons,  ibid,  advowfon  appendant,  6.  in  groTs, 
7.  advowfon  only  a  truft,  9*  how  grantablr,  11.  grant  of 
a  next  avoidance,  12.  how  inherited  from  the  anceflor,  13. 
advowfon  in  coparceners,  joint-tenants,  and  tenants  in  com* 
mon,  14.  in  the  mortgagor,  18.  in  tenant  by  curtefy,  21. 
in  tenant  in  dower,  ib,d.  devife  thereof  by  will,  14.  whe- 
ther it  is  aflei5  for  payinent  of  debts,  22.  iv.  336.  trial 
of  the  right  of  advowfon  in  the  fpiritual  court  byjMifMtr§- 
natuSf  i.  22.  trial  in  the  temporal  courts  by  writ  of  right 
of  advowfon,  dwrrtin  frejtntmtnt,  and  quare  imptdit^  29* 
remedies  for  the  patron  and  parfon  when  injured,  29,  30, a. 
form  of  the  grant  of  an  advowion,  48.  form  of  the  grant  of 
a  next  avoidance,  ^o. 

Adult  try  i  punifhment  of.  See  Ltnudne/s* 

Affinity  t  prohibiting  marriage,  ii.  439.  a  caufe of  divorce,  it.  499. 

After  iatagtt  tithe  thereof,  iii.  469. 

After-mo^wtb,  whether  tithable,  iii.  46S. 

Jgijiment,  tithe  of,  iii.  473  whether  due  de  jun^  474.  for 
what  cattle,  ibid,  for  what  Ii!nds,  47;.  by  whom  to  be  paidt 
ibid,  in  what  manner  to  be  paid,  476. 

Aliem  prioiy,  what,  ii.  ^z8.  alien  clergyman,  whether  he  may 
be  admitted  to  a  benefice,  i.  id4i  5,  be  n, 

Alievation  of  glebe  landf.   See  GleU  Lands. 

Alimony,  of  eccleiiallical  cognizaiiC^,  ii.  ^c6.  to  be  allowed 
only  whilfl  the  parties  live  fcparate,  ^c8.  whether  the  wife 
may  difpofe  thereof,  'bid.  chancery  will  decree  alinooy, 
506,  n.  feparate  maintr  nance,  and  its  efFed  in  rendering  a 
feme  covert  liable  for  her  own  debts,  506,  7,  »• 

Allegiance,  onth  of,  iii.  12,  15. 

Alms,  at  funerals,  occafiun  thereof,  iii.  22.  almschcfttobe 
in  the  church,  i.  369. 

Altarage t  what,  i.  51,  2. 

Anaba^tifis,  la^s  againll  them  before  the  ad  of  toleration, ii* 
1S3.  how  {at  exempted  from  the  penalties  thereof  bjtkf 
act  of  toleration,  11:4. 

y/«d^^i2,  what,!.  53. 

Annalijis,  in  the  religious  houfcs,  their  of&ce^  ii,  531. 

AmJi9 
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AnutJsi  what,  f  •  53- 

AmuattSt  what,  ii.  273. 

^nni'uer/arieSi  what,  i.  53. 

An/ixjtT^  io  jadicial  proceedings,  i.  53. 

AmtipbonaTy  what,  i.  54.  375. 

jf/forhecaries  exempted  from  the  office  of  churchwarden,  i.  399. 

Apparel  of  clergymen 9  regulations  concerning  it,  iii.  205, 

Apparitor,  who,  how  appointed,  bis  office  and  duty,  i.  54..  moft 

recover  hi^  fees  by  adion,  not  libel,  57,  n.  , 

Appeal,  origin  of  appeals  to  Rome,  i.  58.  appeals  to  Rome 
aboli(hed,  i^/V.  iii.  122.    appeal   to  the  feveral   ecdefiaf- 
tical  courts,  i.  59.  to  the  delegates,  61.  manner  of  obtain- 
ing a  commiffion  of  delegates,  6^» 
Appiis,  how  titbable,  iii.  496. 

Appointment,  by  a  feme  covert,  in  nature  of  a  will,  iv.  C4. 
Apportum,  anciently  {>aid  to  the  foreign  religious  houfes,  11. 52^. 
Appropriation,  definition  of,  i.  65.  difference  between  appro* 
priation  and  impropriation,  h,  \i\ 
Origin  of  the  appropriation  of  churches,  i.  65. 
Endowment  of  vicarages   upon   appropriation,  i.  76.   re- 
^iAions  thereof  by  Aatute,  ihiJ.  endowment  how  made, 
77.  where  no  vicar  is  endowed,  the  church  is  ferved  by  a 
perpetual  curate,  77,  n.  pendon  referved  on  the  endow* 
ment,  78.  vicarage  a  diflin£l  bece£ce,  79.  patronagie  of 
vicarages  how  acquired,  ihid.  vicar  entitled  only  by  en- 
dowment or  prefcription,  80.  authority  of  endowments, 
ibid,  propofal  for  a  general  repertory  of  endowments,  ibid, 
trial  of  endowments,  82.  endowment  to  be  conftrued  fa- 
vourably, 83. 
Augmentation  of  vicarages,  i.  84. 
Vicarages,  how  difTolved,  i.  90. 
Aqu€ehajalus,  the  parifh  clerk,  why  fo  called,  iii.  dS, 
Arcbbiftfop^  whence  fo  called,  i.  194.  antiquity  of  archbifliopa 
in  England,  195.  arcbbifhop  of  Canterbury,  his  pre-emi- 
nence, 196.  anciently  had  primacy  over  Ireland,  197.  his 
ftyle  and  title,  ibid,  archbifhop  of  York  anciently  had  jurif- 
di^ion  over  Scotland,  ibid    his  flyle  and  title,  198.  prece« 
dency  of  the  arcbblQiops,  ibid. 
Archdeacon,  divifion  of  dioceies  into  archdeaconries,  i.  19^. 
archdeacon,  who,  93.    how   appointed,  96.  'his  general 
.  power,  ibid, 
Arcbesp  court,  i.  97.  dean  of  the  arches,  ii.  1 18. 
Arebipnjbyter,  who,  i.  9s.  now  jailed  rural  dean,  99,  ». 
Arreft  in  the  church  or.chuchyard»  how  far  lawful,  i.  388. 
clergyman  not  to  bearrcftcd  in  attending  divine  fervice,  iii. 
197.  of  the  .body  of  one  deccafed,  why  illegal,  i.  259,  n. 
See  BuriaL 
Artielei,  the  thirty-nine,  eftabliihed,  i.  99.  to  be  fubfcribed 
by  perfons  to  be  ordained  deacons,  101.  by  perfons  to  be 
ordained  prieds,  ibid^   by  perfons  admitted   to  beneficef, 
ibid,  by  the  heads  of  colleges,  103.  by  chancellors,  officials 
vicars  general^,  and  commidarie^  104.    by  lecturers,  ibid^ 
by  curates  to  be  licenfed,  ibid,  ii.  63.  by  fchoolmafters,  i. 

N  n  a  10^% 
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104.  ill.  326.  whether  rabfcription  to  all  the  f4id  ar tides  is 
necefTary,  i.  102.  in  what  fenfle  the  36tb  article  it  to  be  fub- 
fcrihed  unto,  104.  to  be  read  by  niniftert  after  iodiiAioB» 
ibid,  penalty  of  oppofing  the  faid  articlei,  log. 

Articles  of  inquiry,  for  the  churchwardens'  prefentmenti,  i. 
404.  lAT.  23. 

AJfeffrntnt^  for  the  repair  of  the  church.  See  Chmreb, 

Jtjffits^  what,  iv.  3;! 3.  by  defcent,-— ia  band,— legalt—equir 
lablc, — real,  perfonil,  333 — 338« 

Jfjjiji,  writ  of,  what,  i.  3S.  105. 

Atttrbury,  Dr.  his  COD  left  with  the  chapter  of  CmrliJUt  ii*  104. 

AtUrnty  Cvrmptrd  from  being  churchwarden,  i.  399. 

Audience^  court  of,  i.  io5. 

Augmentation  of  fniall  livings  by  the  govcraort  of  queen 
Anne's  bounty,   See  FirJ}  fruits, 

Augu^ine  citions,  whOfW,  919.  Auguftine  friars,  924. 

Ak'vudance^  by  death,  i.  107.  by  reGgnaiion.  ibid,  by  ceflioa, 
Mlid,  by  deprivation,  loiB.  by  a£t  of  the  law,  thid,  hoxr 
tried,  ib:4l* 


B. 

Bulks  Sc  headlands,  whether  tithabie,  iii.  462. 
Banns  of  marriage,  publication  th^ieof,  ii.  46c. 
i^aptf/m^  of  infants,  i.  109.    publick  baptifm,  ibid,  whether 
the  naane  may  be  altered  at  confirmation,  11 1*  iign  of  the 
crofj,  rrafbn  thereof ,  ibid,  private  baptifm,  112.  lay  bap- 
tifm, ho*'  far  valid,  113.  anciently  performed  by  midwives, 
ii.  513.  baptifm  of  thofe  of  riper  years,  i.   115.   of  the 
children  of  papills,  116.   of  negroes  in   the  plantatioas, 
ibid,  fee  for  oaptifm,  1 17. 
Barrem  latul,  improved,  when  to  pay  tithes,  iii,  413. 
Ba/im  for  the  offertory,  i.  37c. 
Bajtitt,  the  law  patentee,  his  cafe  againll  the  Uoiveriit/of 

Cambridge,  i.  496. 
Bajlard: 

Who  (hall  be  deemed  a  baftard,  i.  118.  child  born  out  of 
lawful  matrimony,  ibid,  cafe  of  the  hu(band's  bcirg 
within  the  four  feas,  ibid,  where  non-accefs  cia  be 
proved,  118,  119,  n.  where  hufband  and  wife  confeot  to 
live  feparate,  11  Si,  «.  hufband  impotent,  119.  iflae  of  a 
marriage  within  the  degrees  prohibited,  120.  child  bora 
nftfraaivorceyi/fi^.  child  born  out  of  the  icing's  allegiance, 
sLid.  child  born  before  the  parents  marriage,  f^iW.  mother 
with  child  at  fi«e  hufband*8  death,  marrying  again  before 
the  birih,  121.  time  within  which  the  child  muft  h^ 
born,  122,  ».  of  fuppoficitioos  births,  124.  writ  devatf^ 
inf;.iatfidc,  12^.  piovifions  of  the  civil  law  in  this  caff* 
128.  other  confequences,  131,  n. 
Trial  of  baUardy,  i.  128.  general,  by  the  bifhop,  liiV.  fp^ 
cial,  by  the  country, //fV.  bnftard\iigisti^  mmlier  fil*^ 

1^0,  if. 

Coa- 
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Coofeqaences  of  baftardy;  as  to  namf>  u  131.  to  inheric- 
'  ance,  ibi^,    baAard  dying  inteftace,  who  (hall  be   en* 
titled*  iv.  234. 
Puniftnient  of  the  mother  and  reputed  father,  i.  132.  they 
may  be  puniflied  both   in   the  fpiritual  and   temporal 
court,  132,  «.   corporal,   pecuniary,  132.   murdering  a 
ballard  child,  134.   adminiftering  a  potion   to  procura 
abortion,  rW.  cuftody  of  a  baftard  child  belongs  to  tbe 
mother,  133,  «. 
BeadU  of  the  vcdry,  how  appointed,  iv.  9. 
Btmnt  gathered  by  the  band,  how  tithable,  iii.  463.  whether 

a  great  or  fmal!  tithe,  ihU. 
Bitst  how  tithable,  iii.  916. 
Btlii,  with  ropes,  to  be  provided  by  the-  parifli^l.  135*  370. 

374..  at  what  times  to  be  rung,  135. 
BimtdiQim  monks,  ii.  516. 

Btnefice^  what,  i.  136.  prcfentation  by  whom  and  how  to  h€ 
ina<fe,  137.  examination  of  the  perfun  prefented,  151.   re- 
fufal  of  the  perfoQ  prefeated,  156.  admiflion,  163.  inilitO'- 
tion'or  collation,  164.  indu^Hioo,  172.  ret^uifiies  after  in- 
duAion,  177.  within  what  time  to  be  performed,  17?, «. 
Btneftcf  clergy,  origin  thereof,  i.  185.  when  allowable.  i8S. 
Btntlty^  Dr.  his  cafe  concerning  the  deprivation  of  his  de- 
grees, i.  445,  6.  his  cafe  againll  the  biihop  of  £ly,  as  vi- 
mor  of  Trinity  college,  461, 
^/rji«r^/«/ monks,  ii.  518. 
Bttblemitis^  an  order  of  friars,  ii.  524. 
BihUy  to  be  in  churches,  i.  370.    ' 
Bidding  prayer,  before  fermoo,  iii.  27 1»  2. 
Bier^  to  be  provided  by  the  parifh,  i.  370. 
Bigamy t  t.  19a.     See  Poylgamy, 
Bijh^pi: 

Of  archhi(hopn  and  bifhops  in  genera),  i.  194.  number  of 
bifliops  in  England,  19^  age  of  perfon%  to  be  made  bi- 
ihops,  194.  their  precedency,  198.  biihop  unive)-fal  in- 
cumbent of  the  diocefe,  196. 
Form  and  manner  of  making  and  confecrating  archbifhopt 
and  bilhopSf  i.  199.  coabrmation  of  biihop^  eledlL'd, 
form  and  ma.nner  kA  it,  205.  confrcration  of  bifhops, 
form  and  manner  thereof,  2oS-  ber.efi.e^  vacated  on  pro- 
motion to  a  biflioprick,  211,212.  confecration  of  foreign 
bKhops,  2ii,«. 
ReAdeoc^  at  their  cathedrals,  i.  213 

Theiratteodance  io  parliament,  i.  2 1  ?.  whether  they  (;t  there 
in  their  temporal  capacity  only,  216,  whether  they  may 
vote  is  cafes  of  blood.  219.  wheihcr  they  (hall  be  iricvi 
by  the  lords  in  parliament,  or  by  a  jury,  223. 
Splritaaltiet  of  tbe  bi(hoprick  in  the  time  of  vacation*  i.  22c. 
Temporaltiei  of  biftlopricks  in  the  time  of  vacation,  i.  220* 
ArchDifliops*jurifdidtionover  theirprovincial  bithops^i.  230. 
Of  fttffragan  bifliopi,  u  246. 
Of  coadjutorsyi*  249. 

N  D  3  BlsJ^biwg, 
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BUJ^bimj^  bow  pMifliable,  iu.  ai5« 

Bhud  mao's  will,  ir.  66. 

^Mr»  CO  Sob  for  the  pcrlbo  to  keep  one,  S.  499. 

M§g9de  CUrtt  a  fanoas  plaralifty  i.  57.  iii.  99. 

^m  wtmhUim^  what«  ir.  231. 

BtmdMitt  in  what  order  of  priority  to  be  paid.  it.  3^3.  wo- 
Jaatarj  bond  to  be  poftponed,  353,  4. 

Bt^  9/  ttfiiastimt  waliditj  thereof,  iii.  353 — 366.  font  of 
the  fane,  371. 

BmbmmmiSt  an  order  of  friari.  ii.  J2^. 

Bmnfmetp  archbifliop,  hi«  arrogant  cooftitatioo,  u.  342.  34$. 

Bi9ks,  bcloDgitg  CO  the  charch.  i.  375.  6.  to  parochial  libra- 
ries, ii.  4C9.  copies  of  new  bcoka  10  be  delirened  fay  the 
printer  to  the  uJe  of  the  pablick  librarie?.  i.  49;. 

Btreugh'EngliJh  lands,  cuftom  cooceraiag  them,  it.  465. 

Btfcagi,  «ka;,  i.  ;^o. 

B%mmiarUi  of  parifhe*,  how  to  be  tried,  iii.  63,  4.  bow  to  be 
afcertained  wl;h  r^fpefl  to  tithes.  479.  with  reljped  to 
church  rates,  i.  5S7. 

BouHtj  of  queea  Anns. for  the  augmentitioo  of  foiall  liriogs. 
>  Sec  Firjf  fruits  ar^i^  tenths. 

Bramsling  in  the  church  or  charchyard.  i.  390. 

Bread,  affize  of,  «ithia  the  Uoiv-erficies,  i-  313. 

Briefs t  manner  of  laying  tbe  fame,  and  coUeSiug  charitr 
thereupon,  i.  251.  the  ufual  expence  of  a  chanty  brief. 
253.  the  ordinary  amoun:  of  a  colleAion  tbereopon,  itid. 

BrigittiMes,  an  order  of  nons.  ii.  ^22. 

Broom,  whether  ciibable,  iii.  473. 

Brutra,  :•  hat,  i.  253. 

Buggery^  punilhment  thereof,  i.  254. 

Buil,  cuftom  for  the  par  Ton  to  keep  one,  iii.  499. 

Bull  of  tbe  Pope,  what,  i.  255.  peaislry  of  publifhing  the  faax, 
ii.  35. 

Bttrgage-temure  lands,  devifable  by  «i!I,  iv.  435. 

Burial,  original  of  bcryiog  place?,  i.  25 ).    Duryicg  in  itt 
chnrcb,  257.  in  tbe  churccyard,  23S.  whether  a  barial  say 
be  hindered  for  debt,  25S  &:  «.  ykbe:her  a  perfon  aviiitr 
msriuas,  or  under  an  attiirt,  may  be  charged  at  the  fait  of 
his  creJitors,  26c.  uhai  perfons  Oiail  not  have  chriftiaa  bi- 
riilj  z6),  6,  7.  whe:ber  a  perfon  attaii: ted  of  tieafoo,  dy- 
ing before  execution,  (hall  ba%e  chriilian   baria),  26c,  i- 
burying  in  wco??en,  262.    minitler  not   to  refufe  boria!, 
265.  ringicg  at  funeral;,  260.  fee  for  burial,  ihid,  fiaDcnJ 
e.xpences  to  be  paid  before  other  debts,  271.  offence  of 
flcalicg  a  (hrcud,  ilfiJ.  monuments  erecled  in  chorcbci  tf 
churchyards,  272.  popifh  burial,  273. 

Burning  iu  the  hand,  i.  190.  may  be  altered  by  the  jndge  0 
line,  or  whipping,  190,  jr.  peers  have  their  dcrgy  ibr  1^ 
firft  offence  wiihout  burning,  192J  «•  dcrgy  no:  aUovcdby 
the  civil  law.  ihid. 

Burning  of  hercticks  aboliflied^  ii.  306*  7» 
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C. 

CaUntlarf  Set  Kalendar, 

CahftSf  tithe  of,  iir.  498. 

Cd/MfffM^f  oath  of.  iii   6. 

Cambriitget  See  Colleges, 

Cameranms,\n  the  rtligious  hoofes,  who>il.  530. 

Caneit  la^w,  what,  Pref.  p.  xxi  8c  n. 

Cemens  : 

In  the  I'digious  houfes,  whence  fo  called,  ii.  51^.  regular, 

fecultr,  ibid. 
In  cathedrals.  See  Deans  and  Chapters, 

Caittarid,  thantry,  what,  i.  295. 

Canterbury^  the  feat  of  an  archbifhopcick,  i.  195. 

Cafa^  one  of  the  priefl's  veftm^nta,  i.  274 

Cafited  oStnct%9  how  far  fubjed  to  the  ecclefiaftical  jarifdia* 
tloo ,  ii.  CO.  * 

Capncbine  friars,,  a  religious  order,  ii.  513. 

Casrmeliii  friars/' a  religious  order,  ii.  524. 

Cartbiifi'ans^  an  order  of  nnonks,  ii.  517. 

Cafula,  one  of  the  priefl's  veflroents,  i.  274. 

Catecbi/m^  children  to  be  inftrudled  therein,  i.  274,  5. 

Ceubedral:  origin  of  cathedrals,  i.  276.  difference  between 
cathedral,  conventual,  and  collegiate  churches,  ibid,  ca- 
thedral churches  to  be  in  cities,  ibid,  certain  forfeitures  for 
the  repair  of  cathedrals,  277.  cathedral  exempt  from  the 
archdeacon's  jurifdidlion,  f^/V.  elections  in  cathedrals,  fee 
Ek8ions\  how  the  firft  fruits  of  the  revenues  thereof  (hall  be 
diirged,  283.  cathedral  the  parifh  shurch  of  the  whole 
diocefe,  ibid,  acknowledgment  paid  thereunto  upon  that 
account,  284.  bifhop's  refidence  there,  ibid,  refidence  of 
the  dean  and  prebendaries,  ibid,  adminiftration  of  the  holy 
communion  there,  285.  preaching,  ibid,  lectures  in  cathe- 
drals, 286.  habhs  to  be  worn  there,  ibid,  vifitation  thereof, 
ibid,  ornaments  thereof  to  go  to  the  fucceiTor,  ibid,  cathe* 
draU  of  the  new  foundation,  287. 

Ceabedratiiumy  what,  i.  288. 

Caveat,  what,  i.  288.  bow  tar  concludve,  23.  288* 
CeUerarius,  in  the  religious  houfes,  who,  ii.  530* 

CeJleno(z  benefice,  what,  i.  107. 

Chalice  for  the  communion,    to  be  provided  by  the  parish, 
i.  370. 

Chaneet,  whenee  fo  called,  i.  342.  repair  thereof  by  the  re^or, 
350.  fometimes  by  the  vicar,  351.  by  lay  impropriators, 
'  ibid,  whether  lay  impropriators  can  be  compelled  thereto  by 
feqneilration,  351,  2.  cafe  where  there  are  feveral  impro- 
pnators,  3^2.  bifhop's  difpofal  of  feats  in  the  chancel,  363. 
siDpropriato|-'s  feat  in  the  chancel,  ibid,  vicar's  feat  in  the 
'    chinctU  ibid. 

Chancellor,  who,  i*  289.  how  to  be  qualified,  290.  his  power 
and  jurifdidioBj  291.  the  office  for  whac  cerm  grantable, 

N  n  4  Chawcefy, 
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300.  ttdr  icpcadaate  cm  iW 
pftjKccs  of  cvciici  asd  other  dvcs.  y»i»  If  i|m 
fcpairisg  ic  fee  lian  i#  ikc  aockcr  ckoiffc*  jos:  hf  oUft- 
tioB»  tktfCp  }oa*  3.  bf  the  gaMg  fawag  ntr  itk'«ct  » the 
ucawbcftt  Of  dM  nothcr  chvrch,  joj.  by  coatnhiadi^  m 
.-.  thcfeMir.of  thettothtr  chaich.  304.  hwv  t^hr  it^mM» 
30f.  how  10  be  fappBedt  306.  how  govctMi,  jSnI.  chiach 
or  chapel  how  10  bB  oioiiy  307.  .^   ^ 

CkapimiK^p.  %  qaaliicatioo  lor  ploiali^,  at.  loi^  i*  far 
■oo-rcfi4aKC«  19^  • 

Chmfter,  Src  /Vaw  4n/  CkmfUru 

ChmriiMg  m/ti,  CPWAiiioa  10  ioqmt  thefCof»  i*  308.  lit 
coorfe  cf  proccediog  ckercio,  308,  9  &  *•  of  Icgackl  » 
chariuble  Bfcf.  309.  310.  311.  o. 

Charity  hrii/St  che  maoaer  of  U>tfig  theoi.  L  2$l«  chargoi  of 
obuioiog  a  brief,  253.  ibc  ofual  aoiooat  of  a  ooUcfiioa 
tbereupoo,  ihid. 

Chmrlu  (be  ¥11%,^  bb  aarcyrdow.  See  iUidm^u 

■     ■  ■    the  Secood,  hit  reftorackw.  See  Hdidm^M. 

Cbwrtir-hmfit  corropclj,  «beace  To  called,  ii.  517. 

Cbmttiis^  wbac,  iv.  X97.  leal,  perfboal^  ihid» 

Chmmiria^  bckiiigiag  to  the  leiigioos  booies,  L  295*  S*  5t9« 

Chu/k,  titbe  cf»  iii.  ^07* 

Cb^Uf  ooc  of  (be  priefi't  Fefimeati,  i«  274.  376. 

ChiU-ohirtbi  wcmao  dyiog  in  cbild-bink,  bow  10  be  ^^o&dt 

i.  318. 
Cbmrgpi/ffi^  wbo,  i»  246.  320. 
Cbrijmit  ibe  holy  oil.  i.  320. 
Cbrijcmcp  wbir,  i.  320. 
Cbrtjumiug^  See  Bmptij'm. 
Cburtb  : 

Foonding  cf  chorchesy  firH  eredion  tbereof,  i.  67*  wlo 
may  fci;r.cl  a  church,  321.  ihe  bifhop'i  licence  wbctber 
nrceiTary,  322. 
Conle<.raiion  and  drdicaticn  of  churches*  L  67.  325. 
church  (o  be  endowed  before  coo/ecratioD»  324.  caooat 
injoiciDg  confecratioDy  ihid,  lime  of  conrecratioo*  325* 
fortn  of  confecration^  326.  &c.  procuratioD  doe  apot 
consecration,  33^.  re  coDfecrttiony  336.  feaft  of  the  de- 
dication of  churches,  ^37. 
Cbancel,  whence  fo  cabled,  i.  34a.  by  wboan  to  be  fepiir^ 

ed,  350.  feaxi  in  the  chancel,  363. 
lie,  whence  io  called,  i.  342.   a  privatd  pfOpeity,  343.  to 

go  with  the  hoafe,  344, 
Churchyard,  i.  344.  borying  therein,  256.  feaco  tboctfi 

346.  trees  therein,  347. 
Bepair  of  cbflrcbet»  anciently  by  the  bilbopf,  i.  330.  next 

.  by  the  rcdori,  ihid*  finally  by  the  pariihtoJien*  'Mt* 
•"i  *"       itpiir 
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repair  of  the  chtocd  10  particular  by  the  redor,  350,  i. 
fometioies  by  che  vicar,  351.  by  lay  impropriacor?,  ibid. 
repairing  the  chancel  a  difcharge  from  the  repair  of  the 
churchy  353.   repair  of  a  chapel  of  eafe  no  difcharge 
from  the  repair  of  the  church,  ihid,   churches  nniied. 
ho«ir  to  be  repairtd,  35 g.  eccleiSaftical  judge  (hall  caufe 
the  repairs  to  be  made,  ihid.  do  prohibiiioa  in  cafe  of  re- 
pairs, 356.  churchwardens' diny  therein,  357.  manner  of 
obtaioing  a  fiiculty,  where  fomething  new  is  added,  ihid. 
Seats,  origin  of  the  diftind  property  therein,  i.  3^8.   of 
common  right  to  be  repaired  by  the  parilhioners,  ihid. 
ofe  of  the  feats  in   the  parifhioners,  ihid.   biihops  to 
difpofe  of  the  fame,  350.  churchwardens*  power  to  dif- 
pole  of  the  fame,  ihid.  reparation  neceflary  to  make  a 
title,  360.  feat  not  to  eo  to  a  man  and  his  heirs,  ihid. 
iett  may  be  prefcribed  for  as  belonging  to  an  houfe, 
360,  1.  and  not  as  belonging  to  the  land,  362.  bifhop's 
oifpofal  of  fears  in  the  chancel,  363.  impropriator's  feat  la 
the  chancel,  ihid.  vicar's  feat  in  che  chancel,  ihid.  frats 
pulled  down,  what  (hall  become  of  the  materials,  364. 
right  to  feats  where  triable,  366. 
Goods  and   ornaments   of  the  church;    Ordioary's  care 
therein,  i.  367.  churchwtrd^ns*  care  therein,  368.  com- 
munion table,  ihid.  pulpir,  ihid.  reading  de(k,  furplice, 
font,  cheft  for  alms,  369.    bafin  for  the  offVrcor>,  cha- 
lice  and  other  Teflels  tor  the  communion,  370.    belLs 
bier,  bible,  ihid.   common  prayer  book,  book  of  ho- 
milies, regiAer  book,  371.    table  of  degrees,  un  com-* 
mandments,  fentences,  monuments,  372.  images,  other 
goods  and  ornaments,  374.  who  hath  the  property  in  the 
goods  of  the  church,  377. 
Rate,  to  be  made  at  a  veftry  meeting,  i.  378.   a  perfonal 
charge  in  xti^Gi  of  the  land,  ihid.  whether  thefe  fliall 
be  two  rates,  one  for  the  fabrick,  and  the  other  for  or- 
naments, 379.  to  be  charged  with  equality,  3^6,  !•  landa 
lying  in  another  parifh  hoUr  to  be  charged,  381.  bow  to 
be  charged  where  the  boundaries  of  the  parilh  are  not 
known,  387.  tenant  to  be  charged,  and  not  the  lefTor, 
382.  in  what  cafe  the  founder  of  a  church  or  others  may 
be  exempted,  383.  hall  of  a  company,  whether  charge- 
able, 384.  manner  of  laying  the  aflelTment,  384.  form 
of  the  afleflVnent,  385.    appeal  againft  the  affefliaent, 
^d.    levying  the  alTeflment,  385-^7.   court  of  king's 
bench  will  not  grant  a  mandamus  to  make  a  church  rate, 
386,  sr. 
Churches  not  be  profaned ;  arreft  in  the  church  or  church- 
yard, i.  388.  lahrs  and  markeu,  389.    temporal  couru, 
pUyt,  ihid.   fekftings,  mufters,  bi^wling,  390.  ftriking, 
tgi.  iirliwing^lwea^n,  392.  robbiiigof  churches,  393. 
knaotfry,  594, 
W<]r  10  the  church,  may  be  libelled  for  In  the  fpiritual 

^conrt. 
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court,  i.  399.  Day  be  fued  for  lo  die  temporal  conrtii 
396.  repairing  it,  395,  (S,  «• 

Church  of  England^  conftitatioD  thereof,  i.  396.  the  kiog  to 
be  of  the  church  of  £ngland>  his  oath  to  maintaia  it,  397. 
penalty  of  derogating  uom  the  church,  ibid. 

Churching  of  women;  women  to  be  veiled,  i.  318.  fte  &r 
churching,  319. 

Church'/cot^  what,  i.  398* 

Churchwardens^  their  origin,  i.  398.  who  are  exempted  from 
being  churchwardens,  399.  chuGng  churchwardens,  401. 
refufi iig  to  afl,  403.  Ordinary  refufing  to  fwear  then,  405. 
churchwardens  how  far  a  corporation,  408,  ».  their  pre- 
fentments,  ihid.  to  be  framed  on  articles  of  inquiry,  iv. 
23.  to  be  made  upon  oath,  ibid,  how  far  it  may  be  fafe  to 
prefent  on  common  fame,  2j..  their  duty  as  to  fundry  ceoi- 
poral  matters,  i.  408,  9.  whether  one  churchwarden  cao 
jeleafe,  410.  how  long  ihey  {hall  continue  in  their  ofSce, 
ibid,  manner  of  their  accounting,  411.  as  orerfeers,  411, 
412,  n.  account  when  fettled  final,  41 2.  jurifdiflion  of  ffn- 
ritual  court  therein,  413,  «.  cannot  bring  an  aAion  after 
their  office  is  expired,  413.  but  their  fucceiZbrs  ouft  do 
it,  ibid,  yet  they  may  be  relieved  in  equity,  414.  their  pro- 
tcAion  by  the  law  i^  the  due  execution  of  their  office,  4l{. 
their  duty  under  certain  ilatutes,  415,  ». 

Churchyard^  origin  thereof,  i.  344.  fence  of  the  churchyard, 
by  whom  to  be  repaired,  346.  trees  growing  in  the  charch- 
yard,  who  hath  the  property  therein,  347. 

Cificrtlans^  an  order  of  monks,  ii.  518. 

Ci/aiieut  what,  i.  415.  form  thereof,  416.  by  whom  to  be 
executed,  ibid,  in  what  manner  to  be  executed,  417.  citt- 
tion  'viis  it  modis,  418.  citing  out  of  the  diocefe,  4I9.  re- 
turn of  the  citation,  427.  fee  for  a  citation,  429. 

Cities t  denominated  from  the  biihops*  fees  therein,  i.  176. 

Civil-IaiUf  the  conllituent  parts  thereof,  Pref.  page  zi« 

C/andefiine  marriage,  void,  ii,  472.     See  Marriage* 

Clerzy»  benefit  of,  its  origin,  i.  185  &  «.  See  Bea^  rf 
Clergy. 

Ciergymen,  not  bound  to  ferve  in  a  temporal  ofEce,  iii.  194- 
not  retrained  from  ferving  in  a  temporal  office,  I'M.  aot 
obliged  to  ferve  in  war,  196.  not  bound  to  appear  at  tkt 
torn  or  leet,  ibid,  not  to  be  arrciled  in  attendiog  diviiC 
fcrvice,  197.  penalty  on  laying  violent  hands  on  a  dak 
198.  may  have  the  benefit  of  clergy  more  than  once,  soft 
exempted  from  ferving  on  juries,  ibid,  their  iTpiricaal  wd^ 
fcffions  protrdled  from  diilrefles,  200—202.  how  brCAfSt 
to  ta.xes  and  other  publick  charges,  200—205.  ^^ic^V* 
parel  regulated  by  canon,  20c.  retrained  from  drifllDlft" 
nefs  and  gaming,  208.  how  /ar  permitted  to  ofe  rcoei" 
tions,  208,  209.  ihall  not  take  to  farm^  pr  nralEckiao^ 
may  be  depriveid  for  incontinency,  ii.  405.  andcidjp^ 
bi  ted  to  marry,  452. 

Clerh  of  a  pariih,  oee  Pariji  Ckrki 

Ckdk 
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Clockt  in  the  church,  i.  374. 

Chvtr  graffl,  •  great  tithe>  iii.  442.  feed  thereof  a  final  I  tithe, 
469. 

Cimniackst  an  order  of  nans*  li.  521. 

CoM4ljut9rs^  to  bifliops,  their  ofiics  and  dignity,  i.  249.  to  in- 

cumbentBy  429.  ' 

Codicil  torn  will,  what,  iir.  109.  form  thereof,  497. 

Cmmitry,  whence  fo  called,  i.  344, 

CMui^m  to  a  benefice*  jPKtut»  ip.  164.  difference  between  colla- 
tion and  inftittttion»  164.  170. 

CMgis^  lay  corporations*  i.  431*  chartibri  gran  ted  ,to  the  Uni- 
Terfities  confirmed  by  aidi  of  parliament,  431^434,  jurif- 
di£tion  where  one, of  ttie  jparties  is  a  member  of  the  uni* 
verfity,  434.  how  far  it  extendeth  to  criminal  offences,  436. 
cxtendeth  not  to  freehold,  43$.  whether  the  king's  courts 
may  interfere,  where  1^  vificor  is  fpecially  appointed,  439 
Se  jv.— 459.  rules  and  examples  as  to  the  interference  of  the 
Iting's  courts  by  mandam as  to  obtain  theendsof  joflice,  and 
to  compel  a  vifitor  to  aQ,  459 — 461,  n.  retarn  of  a  vifitor 
by  affidavit,  460.  vifitor  muft  purfue  his  power^  otherwife 
he  will  be  prohibited,  461.  cafe  where  a  perfon  to  be  vifit- 
ed  happens  alfo  to  be  vifitor»  462*  3,  8c  n,  where  it  is  dif- 
pated,  whether  a  perfon  is  vifitor  or  not,  the  king's  coarts 
are  to  determine  it,  463,  &c.  the  archbifhop's  general  pow- 
er of  vifitation,  478.  colleges  how  far  affedled  by  the  lla- 
cotes  of  mortmain,  482^  college  leafe.s  483.  commifiions  of 
jHOQt  ofet  extend  not  .to  colleges,  ihid.  eledions  in  colleges, 
iUd.  preference  given   to  founder's  kinfmen,  485,  6,  &c* 
perfoas  eleded,  to  fubfcribe  the  declaration  of  conformity, 
491  •  he&ds  of  colleges  to  fubfcribe  alfo  the  thirty-nine  arti- 
clei  and  the  book  of  common  prayer,  ibid,  and  all  of  them 
iQ  take  the  oatha  and  make  the  fubfcriptions,  as  other  per- 
ibnt  qualifying  for  offices,  492.  common  prayer  in  collegea 
nay  be  ufed  in  Latin,  491.  common  prayer  before  fermona 
or  leAures,  ibid,    divine  fervice  in  general,  the  holy  com- 
munion, furplices  and  hoods  on  folemn  days,  494.   oatht 
to  be  taken  on  admiffion  to  degrees,  ibid,  damp  duties.  495 . 
copies  of  new  books  to  be  delivered  by  the  printers  to  ;heir 
oie,  ibid,  privilege  of  printing,  495—502.  books  bequeath* 
cd   to   them,   502,  n,    almanacks,  ibid.  .Univerfities   to 
prefent  to  popifh  livings,  502.  title  for  orders,  503.  may 
grant  licence  to  preach,  ibid,  how  far  being  converfant  in 
the  Univerfity  ihall  difpenfe  with  non-refidence,  ibid,  what 
degrees  are  requifite  for   plurality,  504.    firft  fruits  and 
tenths  in  colleges,  505.  phyficians  and  forgepns,  ibid,  juf- 
dces  of  the  peace  in  the  Univerfities,  ibid,  affize  of  bread, 
506.  taverns  and  alehon fes,  507,  ice,  carriage  of  letters, 
.511.  diftillers  fctting  up  trades  there,  ibid,  foldiers  fetting 
up  trades„ji2.  perfens  .not  Ut^  of  the  city  or  .town  felling 
^oods  therein,  ibid,  exempted  from  purveyance,  513.  flage 
plays  not  to  be  aded  therein,  ibid,  exempted  from  ienring 
in  the  militia,  514.  how  far  exempted  from  the  bad-tax, 

5»4- 


J56  A  Table  of  the  Principal  Matters; 

514.  doty  on  houfes  and  windowt,  ih>d^  duty  on  of!icff  lod 
penfions  M/V.  ^ow  {zx  liable  co  the  repair  of  ihe  higbwiyii 

515.  duiirs  on  paper,  ibid, 
Cilonies^  wili»  thcre^  iv.  237^  S. 
Colts ^  pthe  of,  iii.  49S. 

Cemmandriti  in  ihe  religious  hoofes^  what^  ii.  jz8« 

Commemorati9Hs^  what,  ii.  I. 

Commendam,  what,  ii.  1.  rettraints  of  com  mend  am,  2.  benefice 
vacated  by  acceptance  o^a  bilhoprick.  3.  bot  the  a^oidince 
may  be  pievented  by  a  comiDendBm,  ilid,  whether  a  bifhcp 
may  have  a  commendam  in  his  own  diocefe*  4.  for  »hit 
time  a  commendam  may  be,  6.  huw  far  the  king's  right  10 
prefent  if  ferved  therrby,  7.  connouation  or  renewal  of  a 
commendam,  ibid.  refignac?oo  of  a  commendam,  8. 

Cohimijfitry ^  who,  ii.  8.  how  to  be  qualified,  i.  290.  his  jari2- 
diftion  and  power,  291.  the  office  for  what  term  gnat- 
able,  294. 

Ccmmijfion  of  pious  ufe«,  manner  of  liFuxng  the  faraep  i.  jo8. 
See  Chart  tab  It  v/es. 

Common  appurtinant^  how  far  covered  by  a  modus  for  tltbn, 
iii.  427. 

Cemmo/t/aMe,  prefentment  thereupon,  iv.  24. 

Common  Iww,  what>  PraeF  page  xxxvi.  general  fupcndttB&a- 
cy  thereof  over  the  ecdeiiadica!  jurifdiAion,  i.  459-^461,  •• 
ii.  51. 

' Commcn-prayir^lookf  i.  37 1,  liturgy  before  the  aCIs  of  ani- 
formity^  iii.  237.  eilab!ifliment  of  the  book  of  conimbB- 
prayer,  236.  by  the  adl  of  uniformity  of  2  Ed.  VI.  257.  of 
the  3  &  4  £d.  VI.  239.  of  (he  5  Ed.  VI.  240,  of  the  f'£l. 
241.  of  the  1:;  ie  14  C.  II.  245.  books  of  common-prayer 
to  be  provided  in  e«ery  pariJh,  248.  declaration  of  aflent 
thereto,  249.  fubfcn'pEion  and  declaration  of  cdnlbnklity, 
251.  penalty  of  contemning  or  not  u(ing  the  coohiod* 
prayer,  254.  pencil)-  of  bcir.g  piefent  at  any  other  iisrai, 
259. 

Csmmunicn  ,•  S  e e  L  ord^s  fi-^  ftr. 

Ccmmunien  tahk^  to  be  in  chorchcf,  i.  353.  how  to  be  ordcifd, 
hnd  kept,  ii.  4^6. 

Commutation  of  penance,  what,  iii.  77.  commatatioB  ntfaey 
how  10  be  difpofcd  of,  So.  See  Penana, 

Ccmpo/itioR  real,  .''or  tithe f,  »vhat,  iii.  4;?  7. 

CovaittKagi  of  the  clergi^  partly  connived  at  in  ancdeatciaes 

i»-4^3- 
Corfijp.on^  mini  Her  not  to  reveal  things  made  knoirn  Id  Ua 

in  confcili.>n,  ii.  9. 
Ccrfriaaticn»  how  often  to  be  held,  ii.  9,  10.   at  what  BBC 

cniiJrcn  fhall  be  brought  to  be  confirmedp  lo,  Biailcr's 
\        cu;y  therein,  ih:J,  godfather?  and  godmo;hers  in  coairaa- 

tion,  10,  11.  whether  the  name  may  be  alieicd  at  cdbIMUp 

(ion,  11. 
Ccnfcrtai!\^  See  Common-f^rayer^hotk^ 
Ccr^e  d'fJliTiy  what,  i.  202. 11.  «i. 
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Qimtst  tithe  of,  iii.  514.  wbedier  they  flull  go  to  the  heir  or 
execator^  iv.  297. 

C^n/anguimitjt  prohibiciBg  marritgey  ii.  439.  a  caofe  of  di- 
vorce, 499.-  See  Marriagi. 

C»m/teratUm  of  churches,  i.  323.  fee  Cbmrck ;  of  an  trchbi* 
Ibop  or  bifliopy  208.  fee  Bijb§ps. 

Ctmfifiwry  coort«  what,  ii.  12. 

CtmfmltMtiomt  writ  of,  what,  ii.  \z.  in  what  cafes  grantable, 

•  12— 17.       ,    ^    , 

CMir«/i««/ jurifdiAioDtvhaty  i.  292. 

Cpmviwticle,  See  Dijftntirs. 

Ctrnnfemiuml  friari,  a  rcligioos  order,  ii.  523. 

C§Mnf§cmthm,  before  the  conqaeft,  ii.  18.  after  the  conqneft, 
till  the  reign  of  £d.  1.  20.  horn  Ed.  1.  to  Hen.  Vlil.  21. 
the  ad  of  lubmiflion  of  the  25  Hen.  VIH.  24.  eledltoo  of 
mem  ben,  25.  their  number,  26.  two  houfet,  iiiii,  pri- 
vilege, iSidi,  whecber  tbej  may  vote  by  proxy,  sy.  their 
general  power,  iW.  no  power  to  bind  the  temporal ty,  iSid, 
nor  againft  ihe  law  of  the  land,  28.  appeal  to  the  convoca* 
tion,  f^fV.  time  of  their  feffion,  i^iV.  their  decline,  28—30. 

C^farciMtrs,  who,  i.  16. 

Ca^if  one  of  the  prieft't  veftmentt,  i.  274.  376.  ii.  30. 

CtfybM^  how  far  devifable  by  will,  iv.  65.  a  prcvtoua  farres*  • 

tier  generally  neceflary,  ihid. 

C^fmituBriiUf  in  the  religious  houfes,  ii.  531. 

CfTv,  in  what  maDoer  tithable,  iii.  461.  corn  growing,  de- 
vifable by' will,  iv.  72.  in  what  cafe  it  (hall  go  to  the  heir, 
and  when  to  the  executor,  171.  299. 

Csr§dyf  what,  ii.  30. 

Cht/j  of  a  prebend,  what,  ii.  90. 

C§r/t  fnjimi,  what,  ii.  563. 

Cpfls,  in  what  cafes  execocori  and  adminiArttors  (hall  not  be 
liable  to  pay  cofts,  iv.  320. 

CmmdJ,  general,  national,  provincial,  dioee(aD,  ii.  1 8,  19* 
ni.  397.  See  SjM$d 

Cnrtif  origin  of  the  ecclefiallical  jurifdi^lioD  In  general,  u. 
31.  origin  thereof  in  this  realm  in  particular,  iW.  (irft 
conjoined  with  the  temporal,  32.  William  the  conaueror'a 
charter  of  frparaiion,  33.  papal  incroachmentt  after  the 
coaqueft,  35.  oppofed  by  the  ftatutei  of  provi(brs,  36.  abo* 
ii(hcd  in  the  rcign  of  king  Henry  Vill.  and  the  King  de- 
clared to  be  the  foontaia  of  jurifdidion,  38.  appointment 
of  officers  in  the  eccleliaftical  coorls,  41  •  court?  where  to  be 
kept,  47.  manner  of  proceeding  in  the  ecclefisftical  courts, 
4V.  their  leal  of  office,  iM.  trial  of  temporal  incidents, 
49  de  a.  concurient  jurifdiAioo,  iiid.  no  jurifdidion  in 
cafes  capital,  50.  authority  of  their  fonteocc,  i^/V.  general 
faperiatendcncy  of  the  common  law,  $  1. 

■  Court  of  arches,  i.  97. 

of  audience,  i.  106. 
Coiiisilory  court,  ii.  12. 
of  delegates,  ii.  140. 
Facaliy  court*  ii.  262* 

1 1  CmtrtJ 
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C^ufU  tmfrml,  not  to  be  held  in  the  church  or  charchjari« 
i.  389. 

Crtfs  in  baptifm,  reafon  thereof,  i.  1 1 1,  112. 

Crutcbed  Umm^  a  religious  orderj  ii*  5 24. 

CmUitSt  an  order  of  monks,  ii.  919. 

CuraitSt  ambiguoos  fignification  of  the  word,  ii.  $4.  iii.  44. 
origin  of  curates  in  chapels  of  eafe,  ii-  5^-  origin  of  pcrpe. 
tnal  curacies,  i.  77,  ar.  78.  ii.  55.  power  of  apoointiDg  ca- 
raies,  i.  306.  ii.  55.  form  of  the  nomination  of  an  aiEftant 
curate,  ii.  56.  of  a  curate  of  a  chapel  of  eafe,  57,  58.  who 
entitled  to  nominate  fuch  curate,  57*  ».  a  perpetual  cu- 
rate, ibid,  and  fee  76  &  n.  whether  a  mandamai  will  lie  10 
admit  a  curate,  58 — 61  &  ».  76  &  «.  licence,  reqnifitcs 
for  obtaining  it,  vi«.  nomination,  orders,  teftimonial,  oathi, 
fubfcriptiona,  61—64.  'cquifitet  after  licence  obtained,  via. 
oath  of  obedience,  declaration  of  afleot  to  the  book  of 
common- prayer,  to  the  thirty-nine  articles^  to  take  the 
oaths  of  allegiance,  fupremacy,  and  abjuration,  64«— 67. 
none  to  ferve  more  than  one  church  or  chapel  in  one  day, 
67.  their  falary,  how  recoverable,  Sjt  Sec.  their  refideace, 
74.  how  removable,  74,  &c.  chapela  of  eafe  and  perpetail 
curacies  augmented,  77. 

Car/?0W  concerning  tithes,  what,  iii.  431. 

■  of  dillrabution  of  inteilates  effe£b,  iv.  434.  within  the 

city  of  London  in  particular,  441.  and  fee  L»nd»ni  the  pie- 
vince  of  York,  452.  the  principality  of  Wales,  477.  and 
ht  Pie/cription. 


D. 

DaJmatica,  one  of  the  prieft's  veftments,  i.  376.  -ji.  78. 

Darrein  prtjentment,  znizs  of,  i.  3c.  ii.  78.  iii.  276* 

Deacon^  oroinacion  of,  iii.  ^8,  9. 

Dta/ zr\d  dumb  pcrlbD,  whether  he  may  make  a  will,  ir.  60. 

Deans  and  Chaffers  : 

Oi  deans;  original  of  deanries,  ii.  80.  (everal  kinds  of 
deans,  79.  cathedral  dean,  who,  8c.  deans  howappoiat- 
ed,  82.  deanry  held  in  con^mendam.  ibid,  denary  a  fiae- 
cure,  ibid,  whether  it  may  be  a  lay  office,  83,4,  ••  data- 
ry  a  dignity,  S4.  poiTeflions  belonging  to  deahricit  9^ 
dean  to  viiic  the  chapter,  >^6.  dean  may  make  ii  depatfi 
ibid,  refidencc  of  deans,  ibid^  dean's  ecclcfiaflical  daqp* 
ibid,  profits  of  a  deanry  during  the  vacation,  iSid: 
Of  chspters  chapter,  what,  ii.  87.  chapter  without  cdtili 
ibid,  in  I'ome  places  two  chapiere,  ibid,  capacity  ti  nfcl 
or  purchafe,  S7,  8.  .': 

Of  the  I'cveral  members  of  the  chapters,  ip  their  Me  Cp 
city,  as  canons  and  prebendaries,  diJSerence-! 
prebend  and  prebendary,  ii.  88.  prebend,  whattsW. 
canon  ry,  what,  ibid,  two  kinds  of  prebeadarJea,  Mm 
prebendary  how  appointed,  89.  none  to  have  two  pic^ 
bends  in  one  church,  89,  90*  whether  a  prebend  it  a  kf 
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fee»  90.  concerning  their  (eptnite  pofleffions,  ihii.  how . 
to  be  cbtrged  to  the  laod-tax»  90,  1.  prebend  a  (inecure, 

91.  reiidence  of  prebendaries,  ibid,    their  coorfef  of 
preaching*  ibid,  profits  of  a  prebend  during  the  vacation* 

92.  prebendary  liable  to  dilapidations*  ibid. 

Of  the  Dean  and  Chapter  as  ons  body  aggregate,  their  in-* 
corporation,  ii.  93.  cheir  dependency  on  the  bi(bop,  ibid. 
their  jurifdidlion,  93,  4.  grants  made  to  them,  94.  hovir 
far  they  are  guardians  of  the  fpirttualties,  ibid,  prefenta- 
tion  of  one  of  their  own  body  to  a  benefice,  ibid,  whe- 
ther a  furrender  of  their  lands  doth  diifolve  the  corpora- 
tion, 94,  5.  of  tlie  deans  and  chapters  of  the  new  found- 
ation, 95,  &c.  of  eledion  by  dean  and  majority  of  the 
chapter,  115—117.  of  mandamus  to  compel  fuch  elec- 
tion, 117,  n. 
Of  deaos  of  peculiars,  without  jurifdi6tion,  ii.  Ii8.  with- 

out  a  chapter,  ibid. 
Of  rural  deans,  antiquity  of  the  office,  ii.  119.  apportion- 
ing their  diltrids,  ibid,  appointment  of  rural  deans,  120. 
their  oath  of  office,  121.  their  holding  rural  chapters* 
121 ,  2*  3.  their  attendance  at  the  biihop's  vifitation,  123. 
their  judicial  and  other  authority,  123,  4.  continuance 
in  their  office,  124.  their  difufe,  129. 

DeatFs  part,  what,  in  relation  to  the  diftribntion  of  the  e£fc£la 
of  the  deceafed,  iv.  438. 

Debts  of  the  deceafed,  in  what  courfe  and  order  to  be  paid^ 

«^-  338.  34'- 
Diclmration  0/ rights,  at  the  Revolution,  iii.  385,  &c. 

Dtcree  in  equity,  equal  in  the  conrfe  of  payment  to  a  judgment 
at  law,  iv.  3^1. 

Dedication  of  churches  to  fome  of  the  faints,  i*  337.  feaft  of  • 

the  dedication,  ibid,  origin  of  fairs  thereupon*  340. 

Deer^  tithe  of,  iii.  514.  whether  they  go  to  the  heir  or  execu- 
tor*  iv.  297. 

Di/amatiM,  may  be  either  by  words  fpoken  or  in  writing* 
diftinftions  arifing  therefrom,  ii.  126,  m.  cognizable  in  the 
ccdefiailical  courts,  \z6  &c  m  not  for  matters  temporal* 
126,11.^127.  not  for  matters  fpiritual  mixc  with  temporal, 
128.  but  for  fpiritual  matters  only,  126,  n.  129.  in  what 
cafe  adion  at  law  will  lie  for  words  charging  a  crime  merely 
fpiritual,  131,  132,  &  n,  words  fpoken  of  a  clergyman* 
133  &*•  134,11.  words  fpoken  io  London,  130,  sr.  134. 
matters  given  in  evidence*  136.  in  what  time  the  fuit  mud 
be  commenced,  ibid,  in  what  cafe  the  defendant  may  jufti- 
^f*  '37'  ^*^^  where  there  are  mutual  defamations,  r^V. 
whether  the  hufband  can  releafe  the  wife's  fuit,  138.  whe- 
ther he  can  releafe  the  cods,  ibid,  fencence  for  defamation* 
Md.  execution  of  the  fentence,  ibid. 

Degradation,  form  and  manner  thereof,  ii.  139. 

D^e*  of  kindnd,  different  ways  of  computing  the  fame  by 
t^e  civil  and  canon  laws,  iv.  404. 

Dfirm,  arcbbilhops*  power  of  conferring  the  (ame*  ii.  16^  kn. 

7  Diligatttg 
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•f  dtpivMMi.  S.  144,  m.  i« 
to  be  cfnuted.  ii.  146^  7,  *  s.  b^ 

4igffi*S  Miaor  14^  7»  «>  wMilwk«  ii«r,  •4C 
cber  dilapidaiioBt  ftail  be 


14S,  9.  nnaMM  •lifioi  of 

t$l.  X    JgipiJiiiooi  fvbere  •»  bt  fvcd 

for,  153  &  ».  wbetLcr  p«rpetaal  corates  are  liable  10  dih* 

pidatkwM,  i$|,  4.  cbe  Lift  iocsabeac  (or  hii  eacmwi) 

chargeable  wick  the  whole  dilapidauioof,  154. 

Dsmijiy  letters  for  Qrdert»  bj  whoa  to  be  grootcd»  in.  35. 

to  what  perfoot,  37* 
Dmt^p  boeadarict  thereof  how  to  be  afisertnoed,  ii.  157. 
how  far  oae  bifliop  mar  wBt  10  the  diocele  of  aootbcr,  15! 
derg joiaa  liviag  ia  oae  dioccfe,  aid  beoeliccd  io  aaothv, 
how  to  be  proceeded  agaTvft.  iSi^* 
Di/^/Mti9m^  by  the  pope  aboliOiad,  u.  158.  tfaotfcHod  to 
the  archbiihop  of  Canterbarj,  159.  manaer  of  graalii| 
the  froie,  i59»  160.  ie  what  calca  to  be  cooiracd  b^iht 
crown,  160.   fee  lor  the  hmt,  162.  royal  difpeofatioBib 
164.  archbifliop'f  power  of  conferriag  degrcci*  \6$km» 
bifhop's  power  of  di  fpc  a  fa  cioo,  169. 
Difpnfimg  frwtr  of  the  Crowo»  aboltihed,  itL  38S. 
Dtffimtirs  : 

Laws  againft  diflenters  before  cbe  aft  of  toleratioo,  iL  166. 

coDceroiBg  abfeace  from  church,  i68<^i7o.  frcqoeaiiig 

conrenticlef,  170,  &c.  coocerniag  the  lkcrauneat»  177. 

of  profecotioos  agaioft  corporators  not  having  takes  the 

facrament,  177 — i8c,«.  federal  difabilities,  178.  childita 

feot  beyond  Tea,  180.  laws  againft  qaakers  in  particalaTt 

181.  againft  anabaptifts,  183. 

How  far  mitigated  by  the  aA  of  toleration,  and  other  t£b, 

ii.  166,  n.  i84»  &c.  of  roandamos  to  admit  or  reiore 

diflrncing  teachers,  ii.  i^t^-igi^U  m,  of  the  exempiioa 

of  diflencers  from  ferring  corporate  offices,  206— aio. 

217,  ». 

DifinbMti9H  of  inteftates'  effed?,  ir.  392.  fplritoal  coart  cn- 

not  compel  diftribution  where  there  is  a  will,  395.  whoe 

one  only  can  take,  396.  whether  an  infant  in  ^nain/k 

mire  can  take,  397.  431.   whether  coheireftei  fliall  bring 

into  hotchpot,  397.  whether  the  heir  in  boroogh«e0gUfti« 

398.  advancement,  what  (hall    be  deemed  fo^,  3S^»9* 

whether  grandchildren  fhall  bring  into  hotchpot,  403.  who 

ihall  be  deemed  next  of  kindred,  404.  degreea  of  kindted 

by  the  civil  and  by  the  ctaon  law,  404,  5.  of  the  fiiCGrfiea 

of 
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of  defcendantSi  405,  &c.  411*  of  afcendanrs^  415,  &c. 
of  colIatsraUy  420,  &c.  father  how  far  intitled,  413,  4.1 4. 
grandfather,  414,  415.  brothers  and  fiders,  in  exclufion  of 
the  grandfather,  416.  half  blood,  422.  brothers' and  lifters* 
childrenj  424.  difference  between  the  flacote  of  diftributiona 
and  the  civil  law  in  this  refpefl,  425,  xr.  the  holbind's  title 
to  the  wife's  eiFe^s,  425.  brothers  and  fifters  to  (hare  with 
the  mother,  428.  cufloon  cf  diilribuiion  in  particular  plactf^ 
See  Cufiom,  Lonicn. 

Dinforce^  caufes  of  divorce^  ii.  496.  h  *vinculo,  as  for  con* 
fanguinity,  affinity^  impuberty,  frigidity,  4c;9,  ^00.  ff- 
domicical  praflice^,  499,  ir.  a  thoro  it  men/a,  as  tor  adul- 
tery, cruelty,  goi  U  n.  divorce  not  to  be  un  the  fole  con- 
feffion  of  the  parties,  503*  4.  what  (hill  be  deemed  a  com- 
penfation  of  the  crime,  505.  fentence  of  divorce  how  to  be 
pronounced,  iW.  wife's  cofis  to  be  paid  by  the  hofband, 
505,6. 

DoSori  Commons 9  ii.  22 1 • 

Dominicans,  an  order  of  friars,  11.  522. 

Donatio  caufa  mortis ^  what,  ii.  321.  iv.  no. 

Dtmaitvet  what,  ii.  222.  original  of  donative*^  222.  -of  what 
kind  of  benefices  or  dignities,  ibid,  form  of  a  donation, 
223.  elFrdt  of  a  donation,  224.  how  far  the  donee  moft 
qualify  as  other  clerks  promoted,  224 — 226.  donative  with- 
in the  (latutes  of  (imony  and  plurality,  227.  whether  a  do- 
native may  lapfe,  ibid,  how  far  evempc  from  the  ordinary's 
jurifdiAion,  227—229.  how  affedled  by  the  augmentation 
of  queen  Anne's  bounty,  229.  goes  to  the  heir  and  not  the 
executor,  230.  how  far  of  temporal  cognizance,  ibid,  howr 
extingui(hed,  231. 

DonbU  complaint^  (improperly  termed  Double  quarrel,)  what* 
it.  231.  manner  of  proceeding  therein,  i.  1^9. 

Drawing  %  weapon  in  the  church  or  churchyard,  i.  392,  3. 

Drunkenne/Sf  punilhment  thereof,  ii.  232-^237. 

Dmearth  Dr.  his  propofal  for  publiihing  a  general  repertory 

,    of  Oie  endowments  of  vicaragei,  i.  80-82. 

Dncks,  tithe  of,  iii*  J15. 

Dumb  perfons,  marriage  of,  ii.  450.  whether  they  may  make 
a  willy  iv.  60. 

Drnfiex  querela^  what,  i.  159.  ii.  231. 

E. 

Eaftir,  to  be  regulated  according  to  the  new  (lile,  ii.  350. 

E*gt%  tithe  of,  ill.  515,  516. 

Bunion,  canonical,  to  be  free,  i.  277.  within  what  time  after 
Che  vacancy,  279.  abfent  ele(ftors  to  be  cited,  280.  whether 
they  may  make  a  proxy,  ibid,  manner  of  taking  the  vote*, 
aSl.  cafe  where  the  votes  are  equal,  282.  majority  of  legal 
wore«,  what,  281,  2.  majority  to  be  of  the  whole  number, 
s8i  k  n.  right  of  eleftion,  333,  n, 

Bkmoffnarimst  In  the  religious  houfes,  who,  ii.  530. 
•  Voh.  IV.  O  o  ElofO' 
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Elopement,  how  far  the  hiifband  in  fiicli  cafe  is  iDrvenU^ 
for  debts  contracted  by  the  wife,  ii.  5081  &c..  Setfurthtr 
Marriage, 

Ymher  aays,  what,  i».  ^13. 

liremitcs^  an  crdrr  of  friary,  ii,  524. 

Ficua^rtt  \vh.«T,  ii.  ?.o. 

EJJ'oin,  of  divtrs  kinds,  i.  z:>.  ii.  237,  8,  &  ». 

ii'i;^,  or  vi^  1,  whenci'  To  call-.-d,  i,  357.  falling  therran*  i^jtj- 

E^videncCs  one  witneis  hotv  {^x  eviorncf,  ii.  2*^3.  how  nan/ 
witncifl'f,  md  of  what  fort  rcquilite  to  a  will,  iv.  79— 10^. 
dcpofition^  and  fen^cnc^  in  the  fpiritual  court  how  far  cn- 
r'cnc?,  ii.  :4c.  prob.iti?  of  a  will  how  far  evidence,  ihii* 
letter*!  of  ^idmirili^annn,  iv.  292.  crofs-examining,  ii.  241. 
confrcntifitr,  re-cxaminir.g,  ibid,  expencet  of  the  wit- 
nefiV^,  241 ,  2. 

Examiijationy  of  per(n:;«;  to  b::  ordained,  iii.  34.  of  a  clerk  be- 
fore inll'tu'.ion,  i.  1 ;  i. 

iivfit/7«j;'/f,  of  ^lehe  l^nds,  ii.  301.   of  benefices,  242,  3, 

Excommunication  y  It^Frr,  ii.  rj-*.  prcater,  i^/V.  f/>0/<ii^0,  a44« 
body  corporare  cannot  be  excnnmunicated,  ibij,  excoa- 
muiilcatv;  ptrion  deprived  of  chrifdan  communion  thii,  to- 
be  kept  out  of  the  church,  24^.  to  be  publicly  deooiiDced 
every  fix  months, //;>/.  difableH  to  bring  an  adion,  £46* 
injy  not  hv.  prcf('n:fd  to  a  bcneilce, — nor  b:  an  advocaiCt 
—  nor  a  wiintfs, — whether  he  may  be  a  juror, — whether 
he  mny  have  the  benefit  of  cler?;v, — whether  he  may  make 
a  will,  247.  whether  he  may  be  executor,  247,  8.  fliill 
not  havc  chrinian  burial,  2^8.  concerning  the  writ  of 
excommunicato  capivido^  24^ — 257.  cf  qualhing  the  writ  bf 
the  temporal  courts,  260,  i,».  ahiblution  anddif'charge,297. 

Executor  of  i\  will,  who  rr..ny  be,  iv.  122.  infant,  123.  infant 
CAecutrix  marrying,  124.  \^ifi:  c  .(cutrix,  i^,  extcutor  be- 
ing a  bankrupt,  or  .vc;  ccm/cs  mt.itij,  126.  executor  of  bu 
own  wrong,  241.     Sec  iiie  WilL 

£.v<f/7;// juriidiclions,  royal,  iii.  7^.  arch iepi fcopal,  f'^i/.  epif' 
copal,  73,  7)..  of  deans,  prebendaries,  and  others,  74.  of 
monai^.crics,  7^,  76. 

Exeter  cclugi  calc,  con*crr.ino^  the  vifitatorlal  power,  i*  439. 

— 44>.  ....  .  .       . 

Ex:rc:fl,  ^.l-o,  li    2^1.  Trence  to  exorcifc,  ibid,  cxordfiagit 

the  i.;:''c  of  I'p.^'iilr.i,  2O1,  2. 

E.rtfKty  \i\'^lz  c.>ctt:n:icd  on  a  jaigment  go  to  the  cxeCBKor». 


iV.    Z(j^. 

F.xi3t:t:,n,  Sec  Fee:, 


F. 


Fac:.'l:y  co-.i*-",  nliat,  li.  262. 

Farru  (j'i;;in  iI)c.cof  on  the  church  dedlcatiOB  day,  i.  339* 
fnirs  an-i  markers  not  to  be  in  the  church  or  charchyir^i 
^89.  fair:,  prohibited  on  fundays,  ii,  416.  on  certain  boli- 
days,  3 !  :i.  to  be  kept  according  to  the  old  ftHc«  351*     - 
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Ps/tiug  days  to  be  obfervcd,  11.  311. 
#*#«/?  days,  what  days  (hill  be  obferved  as  fuch,  ii.  310. 
FiiSt  archbifhop  Whitgifc's  tables  of  fees,  ii.  267,  &c.  table 
/ectled  by  a  jury,  270.  tablrs  of  fees  to  be  puc  up  in  the 
courts,  263,  4.    fees  how  recoverable,  264,  5.  extortion* 
261,  3. 
fiUowfiips  of  colleges,  ingrafted,    how    far   fubjeft  to  the 

peneral  Aatutes  o^  the  collrge,  t.  476. 
Fil»  dejk,  whether  a  will  made  by  him  (hall  be  valid*  i?.  62. 

whether  he  may  have  chriUian  burial,  i.  266. 
/V/m  attainted^  whether  he  may  make  a  will,  iv.  62.  cccle- 

iiaftica*  jurifdidion  extend:;th  not  to  felony*  ii.  50, 
FW^/ioftituiion  of  primo<;eniture*  iv.  434. 
Fir^t  notur^t  animals  of  that  kind  how  far  lithable,  iii.  41a* 
Ftm,  whether  tithable,  iii.  473. 
Fightimg  in  the  church  or  churchyard,  i-  391. 
Firflfiuits  and  Tenths  : 

Given  to  the  Pope,  ii.  273 — 275  &  «. 
Annexed  to  the  Crown,  ii.  276. 

Concerning  the  manner  of  payment  of  fird  fruits  and 
tenths*  ii.  276.  compounding  for  the  payment  of  firft 
fruits,  276,  7.  penalty  on  not  paying  or  compound- 
ing, 277,  value  how  to  be  afcertained,  277,  8.  in  wnat 
diocefe  to  be  rated,  278.  year  when  to  commence,  ihid^ 
incumbent  dying,  foon    after  indudion*   ihid,    within  « 

what  time  archbi(hops  and  bifliops  (hall  pay*  279. 
deans,  archdeacons,  prebendaries*  how  to  pay,  ihid* 
tenths  to  be  deduced  out  of  the  firft  fruits*  ibiJ.  grants 
of  exemptions  from  tiril  fruits  and  tenths  to  concinue« 
ibid,  what  livings  are  exempted  from  firil  fruits*  ac- 
^cording  to  the  valuation  in  the  king's  bookf^  279,  280. 
what  livings  are  exempted  from  firli  fruits  and  tenths*  « 

according  to  their  clear  yearly  value*  280.  St.  Gcurgc's 
chapel  in  Windfor  exempted* /^/V.  hofpitalt  and  fchools 
exempted,  281.  IrfTor  to  p^y  (irft  fruits  and  tenth?*  and 
not  the  lc(ree,  tbid,  coIIe<flor  of  the  tenths.  Hid,  where 
he  (hail  keep  his  oftice,  and  when  to  attend  there,  ibid^ 
times  of  payment  of  the  tenths,  281,  a.  forfeiture  un 
non-payment  of  tenth*,  282.  tenths  a  charge  upon  exe- 
cutors,  adminilUatcr»*    and    fucccHbrs*  2-^2*  3.  cafe  of 
tenths  where  tbere  is   no  incumbent,  283.  members  of 
cathedrals  and  colleges  to  pay  (eparate*  ibid,  collector  to 
give  acquittances,  ibid,  to  pay  the  tenths  into  the  ex- 
chequer,  ibid,  hi)  ctlaie  charge<tble,  ibid,  p^fung  his  ac- 
counts, i^iV. 
Firft  fruits  and  tenths  appropriated  to  the  augmentaiina 
of  fmall  livings,  ii.  283.  pow^r  to  eftablilh  a  corpora- 
tion, and  fetcltr  thereon  the  (irft  fruits  and  tenths,  283,  4. 
power  to  fetile  .beaefuctiohs  on  the    faid    cor^roratioii* 
284*  5.  letters  patent  ot  incorporation*  285,  6.  rules  and 
orders  made  in  purfuance  of  the  faid  letters  patent^- 287. 
afccf  tainiDg  the  vaiuf  of  the  livings  10  be  augmented*  289. 

Oo  a  agrecair>>c 
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agreement  with  benefaftort  for  the  BomtDatUM,  ago. 
agreement  with  patrons  and  others  for  a  ftipend.  10  cafe 
of  ao^mentatioo  by  lot,  291.  capacity  of  miniilen  for 
receiving  the  augmentation,  i^V.  aogmentation  of  bfr> 
nCfices  vacant,  292.  benefices  augmented  (hall  be  per- 
petual cures,  202,  3.  and  lapfe  thereof  may  incur,  295t 
donatives  how  affefled  by  the  aogmentation,  ihid.  ex- 
change of  lands  fettled  by  the  asgmeotation,  294.  re- 
giftry  to  be  kept  of  all  matters  relating  to  the  aagment- 
ation,  ibid,  number  of  livings  capable  of  augment- 
ation, ibid,  form  of  a  deed  of  gift  of  money  for  che  aag- 
mentation,  295.  form  of  an  inftromenc  to  be  cxecatMi 
by  ihe  governori,  2q;,  6. 

HJht  tithe  of,  ill.  919.  fi(h  in  a  pond,  go  to  the  heir,  iv.  297. 
fifli  carriages  allowed  to  pafi  on  fundays«  ii,  415. 

Flax  and  hemp,  how  tithable^  iii.  ^go- 

font  to  be  in  churches,  i.  369.  ii.  296. 

Fontivrauhi  nuns  of,  ii.  521. 

Fcreft  land,  how  far  liable  to  tithes,  iii.  414. 

Fwmcatim^  how  poniihed,  ii,  403. 

Fonuli  tithe  of,  iii.  515. 

Francifcant^  an  order  of  friars,  ii.  523. 

Framkalmoin,  the  church  lands,  anciently  of  that  tea urr«ii.20h 

Framk  marriagi^  what,  iv.  468. 

Frieryy  what,  ii.  522,  529. 

Frigidity,  a  caufe  of  divorce,  ii.  500. 

FroHtalj  what,  i.  376. 

Funeral  cxpeviccs  to  be  paid  before  debts,  iv.  348^ 

Farzi,  whether  tithable,  iii.  473. 


G. 

iialitry  in  the  church,  power  of  eredling,  i.  374. 

(7angi  days^  what,  i.  34.  iii<  63. 

Gardens,  how  tiihable,  iii.  495. 

Ca'velkind  lands,  devifable  by  will,  and  why,  iv.  434.  gatel- 
kind  in  Wales,  abolifiied,  477. 

Geej'e,  tithe  of,  iii.  515. 

GiihirtineSf  a  religious  order  of  canons,  ii.  520. 

(flakes,  in  the  wainfcor,  go  to  the  heir,  iv.  301. 

Gleb«  landj,  every  church  to  have  a  glebe,  ii.  297.  leaiba 
why  the  glebe  is  often  in  detached  parcels,  i.  324*  glaba 
lands  in  abeyance,  ii,  298.  freehold  thereof  in  the  par* 
foD,  yet  not  alierable,  ibid,  whether  they  nay  be  ai* 
changed,  301.  wade  in  glebe  lards,  302.  whether  viaci 
may  be  dog  in  glebe  lands,  ibid,  (fee  Dilafidaiiams) ;  tithci 
of  glebe  lands,  ii.  302.  iii.  415.  iocumbenc  dying«  ii,  30t« 

Grace,  with  refpe£l  to  faculties^  what,  ii.  303.  liL  loa, 

Grail,  what,  i.  375.  ii.  303. 

Grandmcniines,  an  order  of  monks,  ii.  517. 

Grey  friars  9  a  religious  order,  ii.  518. 

5  GwarSmt 
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timmfdimi^  in  cliivalrf,  iv.  114;  by  natare,  ihii.  in  foct^, 

ibid,  for  nurture,  (hid.  appointment  of  goardiaoi  by  will, 

II 2-^1 16,  117.  by  the  cuftom  of  the  province  of  Yorkp 

.flfj^ii^.  by  ftacute,  113.  guardians  of  idiou  and  luna- 

ticks,  11^.  to  natural  cbtlaren,  122.  duty  of  gaardiant, 

Cmmfmjodir  trtmjhnt  annual  commemoration  thereof,  ii.  3 19. 

H. 

Mmcknij  coachmen,  allowed  to  ply  on  fundays,  ii.  415. 

Mbtjft  manner  of  tithing  thereof,  iii.  467. 

Hemdlmrndst  whether  tithable,  iii.  462. 

HiMrtb-pimy,  what,  ii.  304. 

Hidib,  turse,  and  broom,  whether  tithable,  iii.  473. 

Uttr-UomSf  to  go  with  thehoufe,  iv.  74.  165.  303,  4. 

iUmp^  how  tithable,  iii.  490. 

Himit  tithe  of,  iti.  515. 

Hirify^  whar,  ii.  304.  power  of  the  convocation  to  inquire 
thereof,  305.  power  of  the  ordinary,  ihid,  power  of  thf 
temporal  courts,  306.  punifhmeni  thereof,  r'^V. 

heriot,  what,  ii.  308. 

Hermitage t  what,  ii.  ^29. 

hn/e  chib,  i.  374. 

Boiidays,  what  days  to  be  obffrved  ai  fuch,  it.  303.  feaft  days, 
310.  falling  days,  31 1»  repairing  to  churcn  on  holidays, 
^17.  fairs  prohibited  on  certain  holidays,  318.  killing 
j^me  on  fundays  or  Chriilmas-day,  319.  occafional  of» 
£cef,  for  the  jih  of  November,  the  30th  of  January,  32a. 
the  29th  of  May,  332 — 327.  the  king's  inauguration,  397. 

ftoms/iis,  book  of,  to  be  provided  by  the  parifh,  u  $/%•  to  b« 
read  in  the  church,  iii.  273* 

Kmuy,  tithe  of,  iii.  516. 

tt»^j,  bow  tithable,  iii.  491,  itc. 

Wii/^itmUrst  a  religious  order  of  knights,  ii.  C2^-a 

9i§Jffitaitt  of  divers  kinds,  ii.  330.  power  of  foundation,  330  — 
332.  anciently  inftituted  for  travellers  and  pilgrims,  528* 
to  be  nigh  the  way  fide,  529.  vifitation  and  government  of 
hofpitals,  932,  3,  k  sr.  ele^tons  in  hofpitals,  333,  4,  &  «• 
leafes  of  hofpitals,  334.   how  far  exempted  from  taM?» 

^•ftimryt  who,  iii.  4  a- 

^UfiiUiriut^  in  the  religious  hoofes,  who,  ii*  531. 
Jlotcb^tt  what,  iv.  397. 

Jim^amd^  tntitled  to  adminiftration  of  his  wife*s  effeQs,  iv,  978. 
how  far  anfwerable  for  the  wife's  debts,  ii.  508-^5 11  • 

J. 

ymnumry  the  tbirtietbf  to  be  obferved  as  a  failing  day,  ii« 

321,  2. 
Jijfmis,  and  other  popifli  priefts  baniihed,  iii,  128. 

O  0  3  Jrwf, 
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y«t»/,  bow  to  be  fworn^  ii.  336.  proieflaDC  cbildren  of  Jevi| 

ibid,  JewiOi  mirriages,  451. 
'joint-'tenantS',  who,  i.  j6. 

Judgmenrst  how  far  preferable  id  pay  me  nt  toother  debtf»ir.  349. 
Juri/diGiGH,  ecclefiadicalj  See  Courts, 
Juris  utrutKy  writ  of,  what,  ii.  347. 
Jus  faironaiust  form  and  manner  of  the  trial  thereof*  k  }2| 

&c.  effect  of  fuch  trial,  2g. 

I. 

Jdici^  whether  he  may  marry,  ii.  451*  whether  he  may  nikl 
a  will^iv.  46.  guardians  of  idiot«»  See  Guardian. 

He,  in  a  church,  whence  fo  called,  i.  342.  a  private  propertji 
343'  ^y  prefcription,  343,  4.   to  go  with  the  houfe,  344. 

Jmcgt's^  in  the  church,  i.  374.  aboliftied,  ii.  337, 

Impropriation^  difference  between  impropriation  and  appil>- 
priation,  ii.  338*  iv.  12. 

Jmpuberfy,  a  caufe  of  dii'Orce,  ii.  5C0. 

Jnauguration  of  the  king,  to  be  obferved  as  an  holiday, ii.3t7t 

Jndemftity,  what,  i.  78,  79.  ii-  338. 

Indicai'ttf  writ  of,  what,  i.  31.  ii.  338, 

Jndu^icn  to  a  ben*  fice,  manner  of  it,  i.  172— >-i76.  eftA 
thereof,  176.  of  temporal  cognizince,  ibid,  requifites  after 
indudlion,  177. 

Infants f  at  what  age  they  may  marry,  ii.  435  5c  ».  at  vbit 
age  make  a  will,  iv,  4^.  infant  may  be  an  executor,  IS3> 
iiifint  executrix  marrving,  124.  }>&yinent  of  a  legacy  toaa 
infant,  370 — 375.  to  lue  or  cicffend  by  guardiao«  122-         I 

Infirmartus,  in  tlic  rc'igious  houfes,  ii.  531,  I 

iKLihition^  vvhsr,  ii.  3;g. 

J^ij'pidion  of  pan  ih  bt.^ 0;<.« ,  See  Regijier  -  book* 

r.ijlitution  10  3  benefice,  i.  lO.;..  irquifices  to  be  performed  It 
the  tJT.e  of  inditution,  164.  &:c.  lorm  and  manner  of  inlH* 
tuiion  166 — 170  &  ».  effect  thereof,  170.  fuper*inilito- 
tion,  171. 

I:tetdl3^  what,  ii.  340.  cffeft  thereof,  ibid,  now  difafed,]!!* 

Ir.nrcjij  how  far  to  be  allowed,  on  payment  of  debts  l^tt 
CAecutor  or  adminiAr?tor,  iv.  357.  on  a  legicy,  375. 

Interhcutory  decree,  what,  ii.  34 1. 

intffti^tesy  IV.  270.  diftriburiori  of  their  effe6ls,  St€  Dijlrihtiu* 

J/sttu/ion,  what,  ii.  341.  conlliiutions  againft  it»  34i9lcc. 

Ini'tTitory,   what  things  to  be   put    therein,  iv.  197.   b^ 

thereof,  49  !• 
Inx'itatory,  what,  ii.  347.  iii.  245. 

J//ofacIo,  extent  of  chefe  words,  i.  391,  2.  it.  244. 

Xalendar^  ^ear  to  begin  on  the  iirft  of  Jaaoary,  ii*347il* 
eleven  days  thrown  oot>  348.  writing!  lo  bear  dale  acox^ 

ill 
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jDg   to   the   new   ftyle,   349.    courts  and    meetings,  ihid, 
Eafler  and  other  holidays,  350.  fairs^  332.  pailures,  rents^ 
coming  of  age,  352—354. 
fKeton*^   fcllowihips,    in    J>t.  John's   college,   Cambridge,  i. 

463,  4. 
'King^  feis  flyle  and  title,  iii.  117.  381,  2.  his  oath  at  his  coro- 
nation, ill.  3S6,  Ice.  not  10  be  a  papill,  iii.  157,  8.  not  to 
marry  a  papift,  ilfid,  10  be  of  me  church  of  England,  i. 
397.  hisfuprcmacy  in  eccUfullical  matiers,  iii.  378,  &c.  See 
Supremacy, 
■  King's  arms,  put  up  in  the  church,  i.  374. 

■i    .  King's  inauguration  day,  ii.  327. 

— —  King  Charles  the  Firll,  his  martyrdom   to  be  ob- 

ferved  as  a  faftinj^  day,  li.  322. 
■■  King  Charles  the  Second,  his  return  to  be  obfervcd 

as  a  day  of  thankli'ivifg,  ii.  322.  * 

ifCneelin^j  at  the  facrament,  fign^fica.ian  iherecf,  ii.  428. 

L. 

l^amhs,  tithe  of,  iii.  498. 

Ijap/e,  what,  ii.  755.  incurred  in  fix  months,  ibiJ,  from  whaj 
time  the   months  to  be  computed,  3^6.  of  notice  to  th« 
patron,  397,  n,  cafe    where   tn  infufhcient   clerk   is    pre- 
fented,  357.  where  the  lapfe  happeneth    through  the  bi- 
fhop's  own  default,  357,    8.    lapfe    (hall    not    incur  per 
faltum,  35S,  9.    bifhop  being  both    patron   and  ordinary, 
(halt  not  have  twice  '^w  months,  359.  lapfe  incurred  du- 
ring'  the  metropolitical  vifitaticn,  360.  bifhop  dying  after 
lapfe  incurred,  ibid,  no  lapfe  from  the  king,  360,  f.   pa- 
tron's right,  where  advantage  of  the  lapfe  is  not  taken, 
36i«  whether  a  donative  will  lapfe,  363. 
iscrw  patentees,  vi:lioity  of  their  grant,  i.  496,  &c. 
Lea/esj  by  the  common  law,  ii.  363.   by  the  enabling  ftatutc 
of  the  32  Hen.  Sth,  364 — 375.  of  the  wordyro/w  in  leafes, 
373*  4*  ^*  ^^  bidiops  by  the  aifabling  datute  of  the  i  Eli%* 
375 — 3S4.  of  other  corporations,  fole  and  aggregate,  by 
the  dilabling  llatute  of  the    13  £//«.  and  other  (latutes, 
584 — 390.  concurrent  leafes,  389  U  n.   bonds  and  judg. 
ments   to  defraud  the  faid  ilatutes,  390,  391,  n,  further 
regulations  as  to  college  leafes,  391.  how  leafes  of  bene- 
fices with  cure  become  void,  by  non-refidence,  393.  leafe,  a 
chattel,  and  goes  to  the  executor,  iv.  298. 
Le3ur$rt  who,  ii.  398.  bow  appointed,  ibid,  who  the  judge  of 
his  right  to  admifTion,  ii,  398,  9,  m  licence,  and  his  duty 
thereupon,  399.  Icdurer  in  cathedrals,  i.  286. 
Ligaejj  what   perfons   are  incapable   of  a   legacy,  iv«  362* 
ademption  or  extingui(hment  of  legacies,  how,  362 — 36^ 
tc  n.  of  legacies  in  fatisfa£tion  of  debts.  Sec,  and  e  contra^ 
362,0.  363,  «.  of  double  legacies,  181,  2,  ff.  legacy  where 
iobe  facd  for»  ^6^,  6,  tg,  fecurity  to  be  given,   when  the 

O  o  4  day 
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day  of  payment  is  diflanty  369.  and  fee  566.  «•  payBeat  of 
m  legicy  to  an  in  fane,  370,  &c.  in  «irbac  cafe  a  legacj  ftall 
bear  incerrft,  and  fiom  «bb«t  timet  375.  maiBtcaaoce  aad 
educaciooy  bow  far  to  be  allowed,  3Hi-»«t3.  paymcDt  10 
m  feme  covert,  383.  fecurity  to  refund^  in  cafe  of  iafaf- 
ficiency  of  sfleis,  384.  in  what  cafe  legateea  fliill  abate 
proporucnably.  385.     fpeci6c    Irgacicf,   387 — 391    &  v. 
Co-executor  dying,  who  fhall  be  foed,  39a. 
Legaiitii  of  three  kindi,  11.401. 
Ligmiime,  conftitutions,  whai»  Pref.  page  xxv,  XX vi. 
LiginJ,  what,  i.  375.  ii.  401. 
Ligitimi,  whir,  iv.  434. 
Litthirwttf  what,  ti.  402. 
Letters  dtmijfory^  iii.  35.  See  D. 

Leiwlnf/s,  ancirntly  punifhabfe  in  the  leet,  ii.  4ox«  prefeit- 
able  m  the  fpiritaal  courr,  ihiJ,  yet  punifliable  alfo  by  ibe 
temporal  lawi,  403 .  4.  temporal  punifltmenc  in  cafes  of  baf* 
taidy,  404,  5.  adultery  a  caufe  of  divorce,  40c.  clergy- 
men further  ponifliable,  ihid.  what  (hall  be  fumcient  evi- 
dence of  the  cffence,  406. 
Lilel^  whac»  ii.  ^c6.  copy  of  the  libel  to  be  delivered  to  the 

defendant,  ihid.  defamatory  libel,  what^ii.  127. 
Lihrarj^  parochial  eUablilhment   by  ftat.    7  Aku,  r.  14.  ii. 
4C9.  orciinary  to  vific  the  fame»  409,  410.  to  be  locked  op 
during  the  \acancy  of  the  church,  410.  new  incumbent  to 
give  fecurity,  ihd.  and  to  make  new  catalogues,  ihid,  bocki 
not  to  be  alienated,  41 1.  renriedy  in  caCieof  bocks  loft  or  de- 
tained, iiid.  account  to  be  kept  of  new  benefaflions,  ihid, 
new  regulations  from  time  to  time  how  to  be  made,  41 1,  iz. 
Licence,  of  preachers,  iii.  z68.  of  Icflurers,  ii.  399.  of  curates, 
ii.  61.  of  fchoolm afters,  iii.  326.  of  ph)neian5,  iii.  88.  of 
furgfron*,  iii.  S9.  of  midvwives,  ii.  513.  ol  marriage,  ii.  462. 
liccnfing  of  printing,  i.  499. 
Ldly^i  gran.niar,  to  be  taught  in  fcbools,  iii.  334. 
LiuiitatioB,  ftatute  cf,  how  iixT  pleadable  in  equity^  iv.  358. 

whether  pleadable  agiir.ft  legacies,  362. 
Litany  J  at  what  times  to  be  ufrd,  iii.  266. 
Lmdcn,  m^tnrer  cf  paying  ti  hes  there,  iii.  551.  ftatote  en* 
ablin^  to  difpofe  of  perfonal  eftaie  by  will,  iv.441.  cuflom 
of  diftributiin  in  cife  cf  imeftacy,  442.  death's  pare 
c'iftributahle  sccordirg  to  the  ftatute  of  ciiftribuiion,  443. 
fuperiniendi  ncy  of  the  court  of  orphans /^/V.  children  in- 
titled,  tho'  born  out  of  the  city,  444.  child  intitled,  tho' 
Lorn  after  the  father's  death,  r//^.  child  dying,  the  or- 
phanage part  furvives.  Hid.  wire  divorced  (hall  not  have 
her  cuiiomary  part,  4.^5.  cafe  where  the  hufband  was  at- 
tainted, ilid.  »ife  or  children  advanced,  ibid,  what  (hall 
be  deemed  a  fufEcient  advancement,  446—448,  a.  child  of 
iige  may  releafe  the  cuftomary  parr,  4^8.  whether  the 
hi'fband  can  rtleafe,  4<}9.  whether  marriage  without  con- 
fcni  bars  the  cuflcm,  451.  whether  the  cullcm  extends  to 

grand- 
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graQdchHdreo,  r^V.  hotchpot  only  amongft  children,  f£r/. 
.452.  whether  t  leafe  is  aiTets  within  the  cuftom,  ibid,  whe* 
ther  the  truft  of  a  terin«  ibidK  a  mort^af^e,  ibid 

Lord^s  dmy^  penalty  of  not  reforting  to  church  on  the  Lord's 
day>  iii.  232.  dae  obfervacion  of  the  Lord's  day.  ii.  412. 
exercifing  worldly  calling  on  the  Lord's  day,  41 2  —415  & 
i/T  fairs  and  markets  on  the  Lord's  day,  416.  fyorts  on  the 
Lord's  day,  417 — 420.  ferving  procefs  on  the  Lord's  day, 
420,  42],  Ji.  robbery  on  the  Lord's  day,  422. 

Lfd^sSmpptr^  who  ihaUor  ihall  not  be  admitted  to  the  bolycom- 
munioo,  ii.  423.  not  to  be  adminiilered  in  private  houfes, 
425.  notice  co  be  given  of  the  holy  communion,  ibid. 
names  of  the  commnnicants  to  be  pr?vioofl/  delivered  in, 
ibid'  remedy  againtt  a  miniHer  refufing  to  adminifter  the 
facrament,  425,6.  what  number  is  requifice  for  communi- 
cating, 426.  concerning  the  communion  table,  ihid,  bread 
and  wine  by  whom  to  be  provided,  ibid,  offertory,  427. 
habit  of  the  roinifter  officiating,  ibid  coofecrarion  of  the 
facrament,  428.  poftu'e  of  the  communicants,  ibid,  com- 
monion  in  both  ki"ds,  428,  9,  bread  and  wine  remaining, 
how  to  be  difpofed  of,  429.  oblations  due  to  the  mini0er, 
ibid,  how  often  in  the  year  to  be  adminiftered,  430.  pe- 
nalty of  depraving  the  holy  communion,  431.  fervice  whea 
there  is  ro  communion,  432. 

Lunatick,  whether  he  may  marry,  ti.  451.  whether  he  may 
jndke  a  will,  iv.  47.  guardians  of  lunaticks.  See  Guardituu 

M. 

Mackartly  allowed  to  be  fo!d  on  fondays,  n.  415. 

Madder t  how  tithable,  iii.  490. 

Mmgifttr  optris,  in  the  religious  honfes,  who,  ii.  530. 

Mahomet  QMS,  oath  how  to  be  adminiftered  to  them,  ii.  433^ 

Maintenance  oi  infants,  before  their  legacies  become  due.  See 
Legacy. 

MoJicbefter  college,  cafe  of,  i.  462,  3. 

Mandamus t  See  Colleges,  Dean  and  Chapter,  DiJ/enters. 

Manual,  what>  i.  376. 

Marriage  : 

Who  may  marry,  at  what  age,  ii.  434,  5.  confent  of  pa- 
rt nts  or  guvdiaof,  ^^36  Sc  n.  Levitical  degrees,  439. 
dumb  perfons,  450.  idiots  and  lunaticks  4;l*  Jew.% 
widows,  ibid,  fird  and  fecond  coufins,  44.9,  4S0.  priells, 
4^2.  fix  clerks  in  chancery,  454..  dodors  of  the  ctvit 
law,  45S. 
Of  marriage  contrads,  fpoufals,  what,  ii.  4^5.  de prefenisp 
ibid,  defutnro,  ibid,  not  to  be  made  pr\v4ie\y,ibid.  ngt 
for  contra^ing,  ibid,  effect  on  the  property  of  the  wife  or 
hu(bind,  456  &  ».  wh^t  remedy  (hall  be  upon  the  con- 
trad,  497.  inUnt's  contract  how  far  binding,  4; 7*-459, 
what  confent  (hall  amount  to  a  contrail,  459.  cootraft 
isoft  be  in  writing,  460. 

Of 
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tsnaes,  s-hJ. 
Ur  Barria^e,  u.  ajc.  ecss  u  ase  s: 

Or  f  iTff  ;•  Xi--r  agf,  ii.  4:4. 

Tra-  c:  cxarriicf,  27  :a«  ecc^enuicil  \zz^,  xL  ^4- 
bffh's*!  :er:£:i:*  cae-K:*',  4^5  i  «.  xSc.  c.-:ccs:e  iS 
Ka-n->2  ,  *ra:  ui..  be  fi.xc:e::,  4^0. 

L«cpf  r  fc:,  r-  «  rar  iae  ka!b:.cd  la  ucli  c^fe  is  aciiceraaie 
fcT  »'c  fc.rr'i  cos,  r.  5CS-  fcparaan?  bx  ccaiccfr^. 
V.:'  .»-..r..  AAi-.  ;."4'.  i£asiP|:  ik:  ::..3«£d  »:;u»: 
c:  ^s  r:'    r;c.  iii]:?  *iM  a?.  a--::*rir,  5:1. 

Dii/e  ir.  redr«i'C    f  r-.arrii^f,  bs*  Jar  **i.:3.  ir.  j-:. 

\li"  2.   e  z-    rare  ^c ^a,  v-ii»T::-  rfic-eo:',  i»-.  12c.  ii:. 
I*itr:;ra:m  cf  it  -:•  C"  -r.ii  the  tirf:,  ;o  -c  cblieiteu  *»  a  cjt 

/'".'.  -  ■-:,  '.:.  -12.  h:  *  ii:-iLw.e,  :ii.  iiT. 

'   .         ".  :    '    -J"    '  ■     •  -  . 

Afetrepci. :aK ,  ^v  n c ,  1    I ;;  J  • 

l^A:>idUjexi  reg.^'y  •:iw.-\i  'here,  ir.  2£c. 

Mtti'Mti'ts,  crcaj":  .c   o.*   t,j:n~  i-wT.'iJ,  li.  51;-  iheir  a".cii:"'» 

catn  cf  cnict,  iLia,  a  ccmporjti.  not  fpi'iiui',  cia:c,  5ij' 
Milk,  tithe  of,  in.  5  C7. 
/V//6,  chargeable  to  the  chuich  rare,  i.  385.  tiibe  ihert-^ 

r.ofv  to  be  paid,  iii.  5:-^. 
Mines t  in  g'e'ue  l.ind?,  ir.av  be  wrou^'^t,  ii    3c 2. 
M  nijler,  ambiguoDs  llgnitiiation  ot  .r.e  word,  iii.  29. 
Mmoriesy  corruptly,  whence  fo  called,  ii.  521. 
M'Jjfal,  what,  I.  376. 
Af/;ir/  tiihes,  wh^it,  iii.  4^37. 
Modu$  dtcimandi^  what,  iii.  436.  Sec  Tithes* 
fdonaflents  : 

Origin  of  monafteries,  ii.  5i6f  appr  ^priatioa  of  charcho 
made  to  thciDj  i.  70,  71* 

The 
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T^he  feveral  forts  of  monks, — benedidlines,— duo  lacks,—* 
grandmontines,-— carchufiansycidertians,  or  bernardines, 
favigniansy  or  fracres  grifei,— tironeofes^ — culdces^  ii. 
516-519. 

Canoos,  iiecular,  rfgolar^ — augudins, — order  of  St.  Nicho- 
la<, — order  of  St'.  Vi6lor,— of  St.  Mary  of  Mcrton,— prac- 
inonnratenreSy—giIbertin.e8,—— order  of  the  holy  fepulchre 
or  holy  crofs,  ii.  519—521. 

Nuns>  whence  fo  called,  ii.  521.  feveral  forts  of  nun«j  thid. 
order  of  Fontevrault,  ihid.  of  St.  Clare,  or  miAorelTes, 
C22.  order  of  St.  Bridget,  ilid, 

friars,  whence  fo  called,  ii.   522.    dominicans> — francif- 
cans — capuchins, —Trinitarians,  or  maturines, — carme- 
Jiies, — cro/Tttij  or  crouched   friars, — aulUns,  or  eremites,, 
—order  of  ihe  fac,— beihlemiie?, — order  of  St.  Anthony 
of  Vienna,— bonhommes,  522  —  525. 

Military  orders, — knights  hofpitalsrs,— templars, — order 
of  St.  Lazaruf ,  ii,  525,  6. 

Qf  the  feveral  kinds  of  boufe^. — cathedrals, — colleges,-— 
abbies,— priories,— preccptories, —  commandries,  —  faof« 
pitals,— friaries,  —  hermitages, —  chauntries, —  free  cha- 
pels, ii.  526 — 529. 

Officers  therein, — abbat,-— prior, — fababbat,  —  fubprior,— 
magiiler  operi«,--e]eeniorynariu$, — pitantiarius,— facritla, 
-— camerarius, — cellerarius,  —  thefaurarius,— precentor, 
hoililarius,  — infirmarius,-— refcAionarius, — coquinarius, 
gardinarius,  —  portarius, — writerf, —  annalifts,  ii.  529— 

.53*-  .  . 

piiroiation,— templars  diiToIvedy^cther  diflblauons  before 

the  27  Hen.  8.  —  diflblution  by  the  zy  Heo.  8. — by  the 

31  Hen.  8. — by  ihe  32  Hen.  8. — by  the  37  Hen.  8. — by 

the  1  Ed.  6.  ii.  532 — 540. 

Cbfervations,  number  of  houfes  fuppreiTed,  ii.  540.  value, 

iiU.  number  of  peifrn!!,  542.    how  the  revenues  were 

difpofed  of,  iif:J.  conclufipn,  543. 

■  How  far  (heir  lands  were  exempt  from  tithes,  111.416* 

Monuments  ereded  in  the  church  or  churchyard,  i.  272.  372*  * 

fdoravianj,  their  a^irmation  to  be  taken  inilead  of  an  oathy 

ii.  197.  iii.  13.  20.  exempted  froni  ferving  in  war,  ii.  197,8.  ^ 

Jiiori  d'ancejior,  aiSze  of,  what,  i.  105. 

Mwrtgagt^  devife  thereof  p&iTeth  the  lands,  iv.  155.  afTets  for 

payment  of  debts,  334.  how  far  to  be  pieferrtd  in  payment 

to  other  debts,  352.       ^ 

IfAorimain,  what,  ii.  546.  reilraints  of  mortmain,  547.  relax-  '  - 

ation  of  thofe  reftraints,  550.  farther  refiraincs  by  the  (la- 

tute  of  the  9  G.  2.  551.  colleges  how  far  affeded  thereby^ 

i.  482.  ii.  553. 

Jdortuary,  what,  ii.  562.  limitation  of  mortuaries  by  ftatote, 

563.  how  recoverable,  567.  mortuaries  in  the  diocefes  oi 

i^angor,  Landaff,  St.  David's  and  St.  Afapb,  565.  in  the 

archdeaconry  of  Chefter,  Uid^    \u  the  ^chdeaccfnry  of 

^chmond,  566* 
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Mulitr,  nemtfl^  thfreof  in  Irgal  accep^atioo.  i.  130. 
Miu0trs^  DOC  CO  be  in  the  church/ard,  i.  390, 
Mycei^M$d9  what.  i.  217. 

N. 

NmiUr^  Jamffy  indited  for  blafphenj.  iii.  a  16. 

NmismiMl  Cynod^  iii.  397. 

N0ve  of  the  chorch,  whence  fo  called,  i.  342. 

Ne  mdmiitMSn  writ  of,  whatj  i.  31.  iii.  1. 

Newjfyig  eftabliflifd,  ii    347. 

A«r/  mvoiJaactt    how  far  graniable,  i.   12.    form  of   foch 

graoc,  50. 
iVaAifv,  what.  iii.  i. 
N4tt'€§M/ormiJfj»  See  D'JftKttru 
li^n  deciwuimd^^  what,  iii.  ^m.  See  Thha. 
Nam*refiden€it  See  Rifidema. 
N^lmbilia  Sena,  what,  iv.  232. 
N^imy  fuhlick^  who,  iii.  1.    how  appoint^,  2.    how  fworo, 

sM.  his  office  to  conteftatioo  of  fuit,  ihid,  auiheo licit v  of 

bis  proceedings  3.  fiamp.*,  3  &  «. 
Krvtl dijfiifiin^  ^fTze  of,  what,  iii.  3. 
K^^emhit  thf  ff:h^  to  be  obfcrved  aonuallyasacajrof  thankf- 

giving.  ii.  319. 
Vmncufati'vi  witi,  what,  iv.  107.  form  thereof,  497. 

O. 

Omth  : 

Lawfalnefi  of  an  o^ili,  iii.  4.  oath  ix  ojftcie,  4.  oath  of  ca- 
lumny, 6    voluntary  or  d^cifive  oatn,  S.  oath  of  truth, 
ibid    oath  of  malicr,  ihid.  fuppletory  oa'h,  8.  1 1,  ».  rath 
Iff  animam domini ,  1 1,  oath  of  dainages,f^fV.  o^thof  colt«, 
ihid,  0.1th  nf  purg»rirn,  12.  other  oaih^  of  ufe  in   the 
courts,  i/fV.  oathof  all^ei^nce,  12.  1^.  of  fupremacy,  13. 
16.  of  abjuration,  ibid.  OM'hs  or  tfiirniettons  of  quakers, 
13.  19.  of  the  Mf>ravian«,  1 3.  20.  of  infiiels  or  aliens,  13. 
oaths  and  declarations  to  qtalify  for  office",  14,  A-c. 
Oath  of  the  ting  at  his  cororation,  i.  397.  iii.  385,  6.  of 
biihops  at  their  confecration,  i.  203,  4—7.  of  rural  deani, 
if.  1:1.  of  canonical  obedience  by  perfons  prcfeoted  to 
a  benrfice,  i.  164    againi^  fimony,  i.  164.  iii.  348.  vicar*s 
oath  of  refidence,  i.  164.  curate**  oaih  of  obedience,  i. 
303.  ii.  64.  oath  of  cfiicc  by  furrcgates,  ii.  463.  iii.  392. 
by  poblick  notaries, iii.  2.  by  churchwardens,  1.  404.  by 
fidefmen,  ih:d*  by  mic^wives  (hrreiofbre),  ii.  513,  of  ex- 
ecutors, iv.  253.  of  admioiltraeor*,  286. 

Obit,  what,  iii.  20. 

Oblati§us9  what,  iii.  21* 

Ob/ervmmSJ^  an  order  of  friars,  ii.  523. 

OSvewiitmsg  what,  iii.  21. 

Ofiritggs^  whether  dac  of  commoa  right,  iii.  2 1  •  how  recover- 
ablf*  23. 
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OfftrUryt  what,  i.  370.  bow  to  be  dillriboted,  a«  427* 

O^ctt  whether  grantable  to  two  jotntly,  ii.  47.  grJint  thereof 
how  reftrained  by  the  difabiing  Aacute  of  the  1  Elix,  ii.  376. 
ofiice  not  to  be  fold,  ii.  44.  the  «ppoinrinent  of  officers  lo  the 
eccleiiaftical  courts,  ii.  41.  oaths  and  dedaratioos  to  qua* 
Hfy  for  offices,  iii.  14. 

Official,  who,  iii.  23.  official  of  the  archdeacoo,  i.  97.  290. 
official  principal^  hfs  qualification,  290.  his  jurifdidlioo  and 
power,  291.  duration  of  his  office,  294.. 

Oidftytit  abolifhed,  ii.  347.  bee  KaUnJar. 

Option,  what,  i.  239. 

Oratory,  what,  i.  297. 

Orchards^  tithe  thereof  bow  to  be  paid,  iii.  495. 

Ordinal,  v^hat,  iii.  23. 

Ordinary,  who,  iii.  24. 

Ordination^  of  the  order  of  prieds  and  deacons  in  the  chorch» 
iii.  25.  of  the  form  of  ordaining  priefts  and  deacons,  an* 
nexed  to  the  book  of  comnnon- prayer,  26.  the  fame  eftablifli- 
ed  by  the  thirty-nine  articles,  26,  7.  by  canon,  27.  by  ad 
of  parliament,  ibid,  all  other  forms  abolifhed,  ibid,  of  the 
time  and  place  for  ordination,  27*  8.  of  the  qiialificatioa  pf 
the  perfons  to  be  ordained,  28.  age,  ibid,  title,  29.  teAimonialy 
32.C)rarainatton,34.  letters dimiifory, 3c.  oaths  and  fubfcrip- 
tions  previous  to  the  ordination,  37.  xoxta  and  manner  of 
ordaining  deacons,  38 — 40.  of  ordaining  foreigners  abroad, 
39, «.  form  and  manner  of  ordaining  prieits,  40.  fees  for  or- 
dination, 42.  fimoniacal  promotion  to  ocders,  43.  general 
office  of  deacons,  ibid  general  office  of  priefls,  471  exhibiting 
letters  of  orders,  i^/V.  ^rchbifhop  Wake's  direflion  to  the 
bifhops  of  bis  province,  in  relation  to  orders,  48. 

Organs  in  the  church,  i.  374  k  n, 

Ornamints  of  the  church,  i.  367. 

Orphans,  in  London,  iv.  443. 

Ofcnlatory,  what,  iii.  58. 

Odiary^^^o^  iii.  c8.  342. 

OutlanAj,  whether  be  may  make  a  will,  iv.  6z. 

Oxford^  See  Colleges.    . 

P. 

PaJlt  what,  iii.  58.. 

Fanmagi,  what,  iii.  gg. 

Paptr^  duties  thereon  to  be  drawn  back   for  certain  books 

printed  in  the  univeifities,  i.  495. 
Pafifts^  See/»#/ary. 
Paraphernalia,  what,  ii.  456.  iii.  59.  whether  devlfable  by 

the  hufband,  iv.  305.  whether  fuch  devife  is  good  againlt 

debu,  306. 
Pardon,  effied  thereof  in  ecclefiaftical  matters,  iii.  59,  6o. 
Parifi,  firft  inllitution  of  parifhes,  i.  65—67.  iii.  60.  to  fup- 

port  its  own  poor,  and  repair  its  roads,  62.  perambulation 

of 
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orchebM»dmct€fiMtilftipB.6s^3»  iMMiioffidHi 

«lwr#  c««^  be  tned»  67»  4.  , 

rtin^'Wtitkt^  Sec  Ju^i^ffi  wmk* 

r^ip  tUrk,  who,  «i.-66w  hit  ^MKieMM,  AM..  hMr  »  &« 
«ppoiatcd,  ffif^.  how  10  be  a«ictti.  67.  Ui*  Aim.  A^ 
the  lame  how  lecorcnbfe^  68*  9».Jk  ho*  icaHOvfethle  AoflT 

hti  on^t  7®* 
/SerwAni/chiipcl,  what,  i.  jock  ptfochial  fihmy,  ■•  ^oy. 
tmjm^  v'ho*  Bi.  72.  parfbs  ial|ihffiMict,  aliif. 
Fmnrk^  asd  jiheamtf»  whether  ikhehle,  tSL  516*  ' 
fmfag  bell,  oa  depanM|^  oat  of  thit  Iife«  iiL-}45« 
fmrimnh^  who,  i.  195.  rii.  73. 


FecM^mr^  what,  ui*^73*  rojal,  rindL  «chiepiicOf>oi»  B.  7J.  L 
196.  epifcopal,  iii.  74.  of  dcaos,  pittbeadarkt.  eod  oihenb 
^4,  $.  of  Boiiafteries,  75,6.  appeab  from  placet  «Mipl» 
1. 63.  lit.  76.  ^tattoo  of  placet  exeapt,  iii.  76. 

Fituaut,  what,  iii.  77.  private,  pablick,  folemo»  77,  S.  fffgo- 
ladoas  thereof  by  canoe,  78.  bj  ftataie,  79.  ^mpctA  ef  the 

•   tonaiBudoD  mooey.  So. 

PHtfim,  what»  iii.  82.  origia  iheieof,  i.  86.  ui.  St.  how  it- 
coverable,  8<t,  4. 

Fimtat^ft^Ast  what,  i.  303.  in.  84.  how  recoveraUe*  85. 

PirmmlmUiim  qI  cbe  booadaries  of  a  parilh^  iu.  6s,  3« 

FtrMe  'dtUat,  writ  of,  what,  iii.  85. 

Fefjmry\fk  theeccleiiaftical  coart,  howpomfluhlejSL  86>  7  &  '• 

Ferpitmal  cirste.  See  Cmratts. 

Perfinml  titbcf,  what,  iii.  408.  See  TitbtSm^ 

Peter  pence ^  what,  iii.  88.  120.  aacienttj  paid  to  the  fee  of 
Rome,  but  now  abolillied,  120. 

Pbjfecians^  how  far  neccOary  to  be  Hceofed,  iii.  88.  90,  ea^ia- 
coiporated  in  London,  89.  forgeons,  90.  college  of  phyfi- 
cians  may  fearch  for  faohy  drogi,  91.  the  ftat.  34  &  35  H.  S. 
€.  8.  qaere  if  rfpealed,  91,  2. 

P/V,  what,  lit.  9?. 

Pigeons,  tithe  o:,  iii.  515.  pigeons  in  a  dove  hoafe  go  to  tbt 
neir.  iv.  297. 

Pigiy  til  he  ot,  iii.  498. 

Pitamtiarius,  in  the  religious  houfes,  who,  ii.  530. 

Places  of  biHiops,  what,  i.  218. 

Plantations,  wills  there,  iv.  237.  eflates  there,  aflets  for  pay- 
ment of  debts,  337. 

Plays,  not  to  be  aCled  in  the  chorch  or  chnrcbytrd,  i«  58911 
nor  within  the  univerilties,  513. 

Plene  adminij}ra<vity  the  plea  of,  iv.  359,  360,  o.  See  WiB$% 

P/0ir^i&  a/if/,  what,  iii.  93.  .     . 

Plurality 9  rellraints  thereof  by  ctnon,  iii»  93.  hy  ilAtiie^94 
—  xoo.  difpenfation  of  plurality,  by  ftatute*  100.  MtU- 
tions  of  difpenfation s,  by  canoo,  iO4"'>—i07.  aaaoDerefob* 
taining  a  difpeofadon,  107.  form  of  a  dUptoiatiMi/ lo^ 
leafes  ufplaralxfls,  no. 

IS  M- 
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l^$hfgamy,^\i^Xy  iii.  111.  puniniment  thereof,  iff,  112.  by 
itat.  35  Geo.  3.  f.  6'ji  113. 

Towr  b9x»  to  be  in  churches,  i.  369. 

Foptryt   papal  iocroachments  within  this  realm,  iii.  IT5.   po* 
plfh  jurifdidtioD  abolifhed,  116.  Peter- pence  abo I ifhed,  120. 
firft  fruits  and  tenths  taken  from  the  pope,  ibid,  pope's  prc- 
fentatfon  to  benefices,  121.  appeah  to  Rome,  122.  bring* 
ing  bulls  and  othef  iinlruments  from  Rome,  124.  popifK 
books  and   relicks,    125.    jeftiits  and  popifh  priefts,    128. 
faying  or  hearing  mafs,  131.  frequenting  conventicles,  132* 
foreign  edacacion   of  papii^s,  133.  popifh  children  of  pro- 
teilants,  135.  proteflant  children  of  papifts,  ibid,  papifla  not 
repairing  to  church,  136.  perverting  others,  or  being  per- 
verted to  popery,  145^.  entering  into  foreign  fervice,  145,  6» 
refufing  the  oaths  and  ftibfcriptions,   146.    having  in  pof* 
f^flion   armour  and  afliinunicion,    1^0.    horfes,  152>  3,  «• 
popifh  bapiifm,  153.  marriagej|  ibid,  burial,  154.    heirs  of 
popifh  recufants,    154,  5.    popifh  wife,  recufant  coovidt, 
155.    popifh   fervants'cr  fojourners,   156U    popifh  fchool- 
maflers,  156,  7.  papids  not  to  fucceed  to  the  crown  of  thit 
realm,  157.  nor  fie  in  eiiher  houfe  of  parliament,  158.  nor 
(being  recufants  convidt)  prefent  to  benefices,  160 — 168. 
papifls  fliall  be  as  excommunicated,  i68.  ihall  not  repair  10 
court,   168,  9.    fhall  not  come  wiihin  ten  miles  of  London*    « 

170.  fhali  not  remove  above  five  miles  from  their  habitation, 

171.  fhall  be  difabled  as  to  law,  pbyfic,  and  offices,  175. 
fhall  not  be  executors,  adminiflrators,  or  guardians,    177. 
to  enjoy  lands  mud  take  the  oath  prefcribed  by  flat.  18  Geo^ 
3.  c.  60,   177.    inroUing  deeds  find  wills  of  papifls,  ibid. 
regiftering  their  eflate:,  178    papifls  to  pay  double  taxes, 
1)83.  lands  given  to  fuperflitious  ufes,  184.  prefentment  of 
papifls  to  the  courts  Spiritual  and  temporal,  ibid,  inform- 
ation againfl  papifls  not  retrained  to  the  proper  county,. 
186.    peers  how  to  be  tried  in  cafes  of  recufancy,  ibid,  pa- 
pifls conforming,  ibid,    faving  of  the  ecclefiaftical' jurif-' 
diftion,  i83.  form  of  the  declaration  againil  popery,    17. 
form  of  the  papiih  oath    of   allegiance,     189.    prnalties 
againfl  popery,  how  far  fofiened  by  flat.  31  Geo.  3.  r.  32;. 
116,    128,   130,   132,    135,    144,   147,148,150,156,157, 
169,  171,  176,  183,  185,   188,  190.    how  far  by   flat.    i8- 
Geo.  3.  c.  60;  177,  189.  to  what  the  flat.  3J  Geo.  3.  c.  32. 
does  not  extend,  1  53,-1.  154.  fummary  of  this  Hatute,  190. 

^^rtarius^  in  the  religious  houfff,  who,  ii.  531. 

Portiforium^  what,  i.  376.   iii.  2^. 

Portion  of  tithes  in  another  pariia,  iii.  411.  See  Tithes* 

Portuist  what,  i.  376.   iii.  23. 

Potatots^  tithe  of,  iii.  495. 

Pracentfir^  in  the  religious  houfcs,  who,  ii.  531. 

Pr4gdial  tithes ,  w  h  a  t ,  i  i  i .  4.0  8 . 

Pramonftratenjes^  a  religious  order  of  caoons,  ii.  520* 

Pranuinlre^  Itavute  oi,  ii.  35. 

Pr^mu* 
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iM<  djafe  id  ibc  writ  of  fammoDa  to  pirlUmcBl,  U.  «d 
f ,  not  10  be  without  licence,  iii.  168.  duty  of  pre 
lO.   ptayft  before  J'ermOD,  Ijl- 

_rj,  who,  li.  Stt. 

*rf/>,  io  the  religioui  lioDrt!,  what,  ii.  528. 

fiitu,  concetniog  tiihei,  whaf,  iii.  431.  ptercription  in 
common  tad  ectleliallical  laws  dilfeteDt,  i:i.  nhil 
b  of  ticie  ikiU  create  a  prefcripiian  in  ike  eccleri^flical 
I,  i.  S3.  161.  366.  iv.  ji.  aji.  evidCDce  of  the  re»- 
nf,   i.  366,  ».    piefucapiive  evidence  of  prefcripiite 

,_(M  CO  a  benefice,  i.  136.  diETerenGc  between  prr/ent- 
D  and  nomination,  137.  prcfeDCatiou  itiuil  be  10  a  va- 
cant benefice,  ihsd  but  a  gram  of  the  next  prefentation  after 
a  church  11  vacant,  is  void,  i  y^,  b.  prcfcniation  by  an  in- 
faot,  138  U  m.  \iy  coparccncrt,  joint- leninti,  and  lenaoit  ia 
common,  13d.  by  (.\eca'ori,  ijii,  9,  Jfn.  by  the  hulbind 
in  right  of  bii  wife,  1 39.  by  tenant  in  doner,  140.  by  ihe 
V.origagce,  ibi4,  by  the  king  during  the  vacancy  of  a 
biilioprick,  ibtJ.  by  the  king  od  promoiion  to  a  bifhopick, 
1^1,  143,  ■  by  tt^e  king  in  prejudice  cf  another'!  rigbtt 
|j£.  lo/d  cbaocellot  of  benefices  io  the  kieg'j  gift,  14]. 
wnelbcr  an  alien  may  be  prefented,  144  lea.  whether  a 
hyman  or  a  deacon,  143  A:  n.  a  pluraliD,  14;,  d,  n. 
whether  a  inan  may  preftni  bimre'f.  146.  wKeibct  the  fon 
rc;ii  immediaiely  after  his  father,  ibid,  within  what  time  a 
pfcfeniaiion  iL^ll  br,  147,  g,  a.  wheihei  ic  may  be  by  word, 
-149.  fuim  ol  pitl' ntaiion,  149,  l;o,  whether  it  may  be 
revoked,  ijo>  examinaiioD  of  the  perfirn  preleBt«l,  iji. 
origioal  right  of  evaminaiion  in  the  bilhofi,  1^1.  153. 
tiiDe  for  cxamioaiiDU,  133.  mmner  of  examtnatioa,  IJ4> 
bilhop'*  refufal  of  (he  perfoD  prefeoted,  ij6.  canfra  of 
refuftl,  156,  157.  DOiicc  of  refofal  to  be  given  to  the  pa- 
tron, 157.  rernedy  tor  the  cleik  nfdfed.  by  dtfltx^atnU, 
i;9.  l6j,n.   for  lUe  paiion,   hj  ^aart  imfidit,  163. 

PrtJiKtminii  of  churchwardens,  origin  thereof,  i.  408.  to  be 
iiamed  upon  articles  of  inqoiry,  tv.  az,  a3.  to  be  npoK 
oaih,  23.  how  far  it  may  be  I'afc  10  prefeot  upon  -comnon 
fame,  34.  picfeniment  in  what  manner  to  be  nade,  ij,  at 
what  tioiei  to  be  made,  ihid.  pca^lty  far  Dot  prcrtniiij,  261 
fee  for  taking  in  prefcnimen'.g,  itid. 

fiitji,  a  woid  of  ambiguou*  import,  iii.  45. 

Primatt,  who,  i.  I95. 

Printi/al  crtdiur,  in  what  cafe  adminiOiation  naj  be  x^*'"*'' 
to  hio),  iv.  iSo. 

Friar  and  ptiorelt,  who,  ii.  530. 

Prieriti  alita,  ii.  jaS. 

Pri-vikgii  of  the  clergy,  iii.  194,  &g.  See  Ulle  Ckrgymn.    ■ 

/'r«^dj(of  will>,  iv.  319.  See  mUi. 

pTBtifi,  fetving  en  the  Lorti'i  day*  ii.  410. 
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FfBT^  wboy  ill.  211.  his  general  duty,  21 !«  212.  not  to  a£l 
withoQt  the  advice  of  an  advocate,  213.  oot  co  be  clamour* 
ous  in  court,  214.  no  mandamus  lief  co  reltore  a  pro^or,  ihii* 

Prccar4Uioms,  anciently  made  by  provifions  in  kind,  iv.  28* 
sow  converted  intomon^'y,  30.  how  recoverable,  31.  whe- 
ther payable  by  lay  impropriators,  ihiJ.  S<re  furthei  Church. 

Pr§/aniHi/4»  indi^able  at  common  law,  iii.  215,  21^).  218. 
depraving  the  chriiUan  religion  by  words  or  writing,  ibidm 
profaning  the  fame  in  ftage  plays,  216. 

Prvhibithn,  not  granrable  in  cafes  merely  fpiritnal,  iii.  218,. 
sot- for  proceeding  by  the  canon  law,  219.  not  for  trytnz 
temporal  incidents,  iiid,  not  for  a  temporal  confeqaential 
loff,  220.  for  temporal  matter  mixt  with  fpiritual,  iliJ.  on 
trial  of  cuftoms,  221.  on  the  confiroflion  of  ads  of  par- 
Jiameor,  222.  on  refufal  of  a  copy  of  the  libel,  223.  on  a 
collateral  furmife,  ihiJ.  on  the  hufband's  faingon  the  wife's 
caufe  of  adion,  224.  fliggeftion  to  be  firft  moved  in  the. 
fpiritual  court,  ihid.  affidavit  to  be  made  of  the  fuggelHonf 
224,  5.  «.  fkn€k  proof  of  the  fuggedion  not  neceflary, 
225  Sc  n,  fuggeilion  traverCible,  225,  6.  not  to  be  grant- 
ed on  the  laS  day  of  the  term,  226  in  what  cafe  it  may  be 
after  ientcnce,  at 6,  7,  «•  in  what  cafe  the  plaii^tiff  may 
have  a  prohibition  to  ftay  his  own  fuit,  228.  party  dying, 
229.  cofts,  ilid.  general  rales  at  to  prohibitions^  230^  1,  »• 
S""  CM/ubatM* 

Protocol t  what,  iii.  3. 

Pr9^incial  ccn dilutions,  what»  Pref.  page  xxvi.  provincial 
fynod,  if.  18,  19. 

Fr^vifirs^  ftatotcs  of,  it.  36.  iii*  I22« 

P/almo^y  in  churches^  iii«  267,  8« 

FubHik  notary^  iii.  u 

Fuhlick  'worjhip  : 

Due  attendance  on  the  publlck  worfhip,  all  perfoot  to  re« 
fort  to  church,  iii.  232.  on  pain  of  puniihment  by  the 
cenfures  of  the  church,  /&'/•  on  pain  of  I2d.  a  funday^ 
232 — 2«;.  on  pain  of  20 1.  a  month,  23c.  on  pain  of  be- 
ing*difabled  from  offices,  236.  penalty  of  harbouring  fuck 
•  recufant,  /^rV.  recnfant  conforming,  iiiJ.  See  F^ptry. 
Eftabliihmeat  of  the  book  of  common  prayer,  power  of  the 
church  to  decree  rites  and  ceremonies,  iii.  236.  liturgy 


before  the  ads  of  uniformity,  237.  by  the  ad  of  aniform< 

c  3  Ed,  VI.  c-  I.  ibd. 
239.  of  the  5  Ed.  VI.  c.  1.  240.  of  the  i  Eliz.  c.  2.  241 


sty  of  the  2  &  3  Ed.  VI.  c.  1.  ibid>  \^  \  £^*  VF.  c  10^ 


of  the  13  U  14  C.  II.  c  4.  243.  246.  249.  books  of 
common  prayer  to  be  provided,  24S.  declaration  of  aflent 
thereunto,  249.  fubfcription  and  declaration  of  coofor/n- 
ity  thereto,  251.  penalty  of  contemning  or  notafing  the 
fame,  254.  258,  «.  penalty  of  being  prefent  at  an/ 
other,  259. 
Orderly  behaviour  during  the  divine  fervice,  by  the  canons* 
iii.  259.  by  the  ftatute  of  i  Mary»  ft.^.  c.  3.  260.  by 
she  ad  of  toleration,  263.  by  the  riot  aft«  ihi4*  perform* 
Vol.  IV.  Pp  ancf 
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anc«  of  the  divine  fcrvice  ia  the  levenl  pvti  ilwRofj 
263.  common  priyer  tc  be  a  fed  on  boKdajri*  il*/.  o« 
o.Acr  ^^^^t  :^^.  in  whac  part  of  ttoe  ckarch,  ^c/.  habit 
of  the  min  ikr  ofEciMirfr*  <'^'^*  noreiBg  mod  evcsiag 
prayrrp  266.  pl'ilmf,  /^/V.  Jitaay,  ikid.  prafen  aad 
thaQ^: ''giving*  af'T  the  litany.  267.  fingiag.  i^^.  pab* 
licatioQ  of  rcrUilidical  matterf  io  tbe  cbarch,  268. 
pr'^acning,  ihid,  ricniliesp  273.  poblicatioD  of  aCb  of 
parliamroc  and  other  temporal  matccrsiatbecbarrb*  274* 

fmlpit  (o  be  io  charche«,  i.  368. 

Fmr  mmri  n/U^  what,  iv.  669  frj^  &  a.  463. 

FMrgati§M,  the  form  and  maoDer  of  it,  iii.  274*   abo&bedj 

^akns^  laws  againft  ih?m  before  tbe  aft  of  toleratioB*  0* 
181.  hotv  far  exempted  from  the  penalties  thereof  by  chit 
aft.  181,  2.  their  affirmation  admitted  inftead-of  ao  oath» 
197.  iorms  of  their  afiirmationf  and  declaradoos  inftead  of 
oaihs,  ill.  19.  their  tithes  and  charcb  rates  how  recoverable 
before  jufcices  of  the  peace,  i.  388.  legality  of  their  difd- 
piine,  ii.  198.  201. 

^an  imptdit^  in  cafe  of  the  bi(hop*s  refufal  of  a  clerk  pre- 
fenied,  iit.  276.  form  and  manner  of  trial,  i.  29,  &c. 
^  ^art  incum&ra'vit,  writ  of,  !•  31.  iii.  277. 

Sliiari  nvn  admifit^  writ  of,  i.  32.  iii.  277. 

^arrtlltng  in  the  church  or  churchyard,  i.  390. 

Sluitn  Anni*%  bounty  for  the  augmenution  of  fmall  Kriags, 
ii.  283. 

^trtla  dupltx^  what,  i.  159. 

fiuejlmtnt  who,  i.  399.  bow  appointed,  40  !• 

i^od permittat,  writ  of,  iii.  277. 

R. 

Rapii  iii.  278. 

Rapi/eedt  tithe  thereof,  iii.  472. 

Raicliffe,  Dr.  his  travdJing  phyGcians,  i.  316. 

Rattt  for  the  repair  of  the  church,  i.  378.  See  CburcBm 

Rasitnahili  parte  lucrum,  writ  of,  iv.  440. 

Reader^  in  what  cafe  allowed  in  the  church,  iii.  283.  and- 

quity  thereof,  how  appointed,  iiid,  Readerfliip  not  an  ec« 

clefiaftical  preferment,  284*  n. 
Rioding-dtjk  to  be  in  churches,  i.  369.  fit^L  infUtation  there* 

of,  iii.  264, 
Reafinahlt  part^  of  widows  and  children,  what,  iv.  439,  ip% 
Recogmzaftcer,  in  what  order  of  debts  to  be  paidj  iv.  352. 
Rec9lleils,  an  order  of  friars,  ii.  523. 
RicoHciliation  of  a  church,  what,  i.  336. 
Ricon/ecration  of  a  church,  when  neccfiary,  it  33$. 
Rtconvcntion,  whatt  ii.  137. 
*  14.  tttftt/aia^ 
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i^ieu/oHt,  who,  iii.  128. 

RefidUnariuSj  io  the  religious  hoafes^  who,  11.  5f  i. 

RefufaU  by  the  biihop  of  a  clerk  prefeDted  to  a  benefice.  See 
title  Pre/etitatioH*  , 

Regiftir-book,  firfl  ioftltution  thereof,  iii.  290.  to  be  provided 
by  the  pariih,  i.  371.  bow  to  be  k«pc,  iii.  ^290.  regift^r 
book  good  evidence,  293.  whether  didentcrs  have  a  right 
to  be  ioferted  in  the  charch  regifter,  295.  regifter  of  mar-* 
riagesin  paiticular»  291.  of  barials  in  pardcuUr,  292*  right 
to  infped  and  obtain  copies,  293. 

Repftrart  bow  appointed  »iii.  2S5.  bisofficeand  duty,  285.  289* 

Riut  in  arrear,  goes  to  the  executor,  iv^  299.  in  what  order 
of  preference  to  be  paid  amongil  debts,  353. 

Repair^  of  the  chnrch,  i.  350. 

Refidincty  by  canon,  iii.  295.  by  the  common  law,  296,  by 
the  ftatote,  296.  310,  &  n.  hofpitality  to  be  kept  by  non* 
r^iidents,.  310.  leafes  of  non-rcfidents,  311,  312,  it.  t^^i- 
dence  of  bifhops,  31 3.  of  deans,  314.  of  prebendaries  and 
Canons,  315.  of  redors  and  vicars,  315-  317*  of  curates, 
317.  of  pluralifls,  318.  of  perfons  prefented  by  the  oniver* 
fities  to  popi(h  livings,  ibid. 

Rtfiduary  legatee,  in  what  cafe  he  (hall  Have  adminiftration  of 
the'  efFcfts,  iv.  280. 

Rifignation,  what,  iii.  319.  to  whom  to  be  made,  ihid.  whe- 
ther it  muft  be  made  in  perfon,  320.  mod  be  abiolucev  apd 

'  not  conditional,  ibid,  mod  be  accepted  by  the  proper  ordi- 
nary, 321.  ordinary's  power  to  rcfufe,  321,  2,sr.  from  what 
time  Japfe  after  refignation  ihall  incur,  322.  corrupt  refig* 
nation,  323.  general  bond  of  refignation,  whether  valid» 
3^3,  &c.  See  ^/jwtfiry. 

RefpoHd,  what,  iii.  ^23. 

Reftwation  of  king  Charles  the  Second,  to  be  obferved  as  aa 
holiday,  ii.  322. 

Rn^ew,  commiffion  off  \.  63. 

Richmond  archdeaconry,  probate  of  teftaments  there,  iv.  268. 

Right  of  athj9w/on,  writ  of,  what,  i.  29,  30, 

Rimgf  in  marriage,  fignificaiion  thereof,  ii.  479. 

^/xrpvr/,  their  falary,  i.  374. 

Robbiry^  on  the  Lord's  day,  hundred  not  anfwerable  for  it^ 
ii.  422. 

Rochet  what,  iii.  324. 

Rogation  days,  what,  ii.  314, 

j(f)'a/ difpenfation,  iii.  105. 

Rural  dean^  antiquity  of  the  office,' 11  •  11 9,  apportioning  thf 
diftrid,  i.  19c.  ii.  119.  appointment  of  rural  deans,  ii.  i20« 
tlieii  oath  of  office,  121.  their  holding  rural  chapters,  ibia. 
their  attendance  at  the  biihop's  vifitation,  123.  their  jndi« 
cial  and  other  authority,  123,  4.  continuance  in  their 
office^  124.  their  difufe,  125. 

SmUath,  Ste  L§rd^s  da^. 

Sac,  qrdtr  e^  » ik^  rtligioos  houftta  iL  5ti* 

P  p  a  SiMramMp 
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Satramertts,  iii*  324. 

Sacrihgt^  i.  393,  4.  ^ 

Smenfiap  in  the  relieioos  houfeij  itflio*  It.  530. 

Smffrom,  how  titbabie,  iii.  496. 

SanBuaty^  privilege  of.  abolilhed,  i.  394. 

Smvignians,  za  order  of  monks,  ii.  519. 
'  SeheSt,  power  of  foundation,  iii.  335.  IchooImaSer,  wbetber 
neceflary  t6  be  licenfed,  326.  examinacioo  of  fchoolm after, 
331.  penally  on  papifts  teaching  fchool,  iSlJ.  Ste  Pefery, 
diflfeoters  how  fir  allowed  to  teach  fchool,  332.  whether 
the  Ordinary  oiay  deprive  for  teaching  withoac  licence,  333. 
in  what  cafes  curries  (hall  have  the  preference  in  teaching- 
fchoolj  i&td.  fchools  f'jbjei^  to  a  commiffion  of  pious  ufes, 
where  there  is  no  vin.or,  334.  whether  the  vifitor't  power 
is  concluiive,  334,  5.  governors,  to  Mcminet  are  not  vifiiorf, 
33;.  whather  the  trctl  furviveth,  on  the  feoffees  dying 
away  beyond  the  limiied  number,  336.  fchools  kow  far 
liable  to  the  publick  taxes,  337. 

Scire fuciasy  writ  of,  what,  iii.  529. 

Scetlund  : 

Episcopal  m;ni!?;rs  therr,  to  pray  for  the  king  and  royal 

family,  ii.  2c6. 
Marria«^es  there  in  fraud  cf  the  Astute,  li.  473. 

Siats  in  churches,  origin  of  the  diilind)  property  therein,  r. 
3; 3.  of  common  right  to  be  repaired  by  the  pariQiionan, 
tbiJ,  ufe  of  the  teats  in  the  pariihioner;,  i^rV.  biflioptodif- 
pofe  of  the  fame,  359.  churchwardens  power  to  difpofe 
of  the  rs.xe.  Hi  J.  re  p<i  ration  necediuy  to  make  a  title,  360. 
feat  rot  to  go  to  a  m*n  ard  his  heirs,  ihiJ.  feat  miy  be 
prefcMbed  U^r  ^%  belonging  to  an  hoiiff,  360,  1,  2,  ».  or 
annex;.  J  to  a  hotil'e  by  a  f<*cuit)',  360,  ».  and  not  as  be- 
longing to  the  land,  ^fiZ.  priority  in  a  feat  may  be  pre- 
fer! bid  for,  ihs.  bin.(>t*5  ciipoial  of  Icars  in  the  chancel. 
363.  imfircpriator**'  feac  in  the  chancel,  ihid.  vicar*s  feat  in 
the  Cifant.c1.  ih;ii,  fc^-ts  pulled  cuA^n,  what  (hall  become  of 
the  maicri:;h,  ;6.}.  right  lofeatF,  where  triable,  566.  Tref- 
paf**  will  not  \it  for  entering  a  pew,  365,  «• 

Sees  of  bifhopf ,  what,  i.  276. 

SeleS  vctlry,  iv,  10. 

Sentence^  definitive,  iii.  353.  interlocutory,  iW.  fentence  mcf^ 
be  in  writings  339.  mull  be  pronounced  in  prtfencc  of  the 
parties,  ib':d. 

Sentences  cf  fcripture,  on  tlie  walla  of  the  church,  i.  372. 

Separate  Maintenance,  Sec  Alimony, 

Sequejiraticn,  during  the  vacancy  of  a  Benefice,  iii.  339.  iv.  2. 
wnere  none  will  accf  pt  a  bc-ntJice,  iii.  339.  during  a  fait* 
Hi  J.  fnr  ncgledl  of  duty,  340.  for  debc,^f^ry.  for  dilapida- 
tion;, iBid,  who  fhall  h.ive  the  profits  pending  an  appeal^ 
ihid.  fequellra tor's  duty  in  receiving  the  profits,  340,  Ac, 
iv.  3.  how  to  account,  iii.  341.  iv.  4.  lequellration  dif« 
charged,  iii.  341. 

Sermons,  direflions  concerning  the  fame,  itt.  268^273. 
Hffs/em,  whence  fo  ctlled»  iii,  342,  how  af  pointed.  ii^»  when 

the 
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the  office  is  ele£live,  whether  a  woman  may  votc,iu.  342. 
whether  a  womf.n  may  be  ele£ted,  ibid,  whether  a  man- 
damus lies  to  reftore  a  foxton^  ibid,  how  difplaced,  343. 

Shroud^  ilealing  of«  i.  27 1\ 

£fViy  vifitation  of,  iii.  343.  communion  of  the  lick,  344.  de- 
parting oat  of  this  life,  345. 

^idefrntHt  who,  i.  399.  how  appointed,  401.  their  oath  of 
office,  404*  See  Cburclywardens,  * 

Signijicavit,  on  a  wiit  di  excommunieato  capiendo^  if.  248. 

Simony^  by  the  canon  law,  iii.  346.  oath  againd  (imony,  348. 
fimony  by  the  ftatute  law,  349.  concerning  bonds  of  tc^g-' 
nation,  353 — 370  &  ».  form  thereof,  371. 

SimpU  tcntraSi  debts,  to  be  laft  in  payment,  iv.  354. 

Site-cure,  original  of  fine-cures,  iir.  372.  more  tnan  one  in- 
cumbent to  make  a  (ine-cure,  372.  pofTcflion  of  fine-cures 
how  to  be  obtained,  373.  not  within  the  ftattue  of  pluralit- 
lies,  ibid. 

Singing  of  pfalms  in  the  church,  iii.  267,  8. 

Slander,  how  far  of  fpiritual  cognizance,  ii.  126,  7. 

Smaii  tithes,  what,  iii.  409. 

Sodomy,  i.  254.  a  caufe  of  divorce,  ii.  499  &  n. 

Son,  whether  he  may  be  prefented  to  a  benefice  immediately 
after<his  father,  i.  146. 

Soul  Jhot,  what,  ii.  562.  See  Mortuary, 

SpalatOf  archbiihop  ofj  made  dean  of  Windfor,  i.  14^. 

SpoIiati$n,.WTitof,  what,  iii.  374.  in  what  cafes  gran  table,  ibid^ 

Sports,  how  far  permitted  on  the  Lord's  day,  ii.  417.  king 
James  the  firft,  his  book  of  fports,  419.  Ikenfed  by  king 
Charles  the  firft,  i,  341,  2. 

Stamps,  on  the  feveral  ecclefiadical  inftruments,  iii.  375;  [and 
See  iv.  227 — 229,  and  Addenda  to  *voU  iii.] 

Statute  lanjD,  what,  Pref.  page  xli.  ftatute  inflidling  nopenalty^ 
how  to  be  enforced,  ii.  489. 

Stipendiary  priefts,  who,  ii.  65.  iii.  377. 

Striking  in  the  church  or  chorchyard^  i.  391. 

Subdeacon,  who,  iii.  377. 

Sub/cripthn  : 

To  the  39  articles,  by  perfons  to  be  ordained,  iii.  38J  by 
clerks  at  inilitotion  to  a  benefice,  i.  164.  by  heads  of  coN 
leges,  491.  by  officers  in  the  ecclefiaftical  courts,  ii.  44. 
by  Ie£lurers,399.  by  curates,  63.  by  fchoolm afters j  Hi. 
3*6. 
To  the  book  of  common  prayer^  by  clerks  at  inftitotion,  i. 

165.  by  heads  of  colleges,  4'yl.  by  curates,  ii.  63. 
To  the  three  articles,  concerning  the  fupremacy,  the  com» 
mon  prayer,  and  the  39  articles,    by  perfons  to  be  or* 
dained,  iii.   38.  by  clerks  at  inftitution,  i.  165.  by  lec- 
turers, ii,  399.  by  curates,  63.  by  fchoolm afters,  iii.  326. 

Suffragan  bifhops,  who,  i.  246.  their  Sees,  ibid,  their  nomi- 
nation and  confecratien,  247,  8i  their  powcr^  248,  9.  now 
difufed,  249. 

Suicide,  iii.  378. 

Ppi  Suttdajf^ 
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Smmdof*  dae  obiervauon  AereoF,  ii.  41s.  Sec  L»rd*s  dt^» 

SmpiriMftitmti§m»  what»  i.  171. 

Smftrvifirs  of  a  will,  their  aoihoricy,  iv.  126. 

SupppfititiMs  birlhs,  i.  124. 

Sufrnmmfjf  the  king't  ruprrmacy  by  thecoininofi  law,  iii.  37s. 
by  I  he  canon;  of  the  church  379.  by  the  39  artidcf,  380. 
by  ad  of  parliameoc,  3S1.  the  kiog's  ftyle  and  title,  iSi^. 
penalty  of  denying  the  king^  fDpreiiiacy»  382.  penalty  of 
aiTcrting  the  pope's  fupremacy,  384.  oath  of  fupreniacy.  13. 
15.  384,  5,  m.  fnpremacy  limited  and  denned  by  the  adi  cf 
fectlemcnt  at  the  revdlutioo,  385.  by  the  ad  of  union  of  the 
two  kingdoms  of  England  and  Scotland,  ^91. 

Smtgecms^  how  far  necefiary  to  be  licenfed,  iii.  89. 

Surpireis,  to  be  provided  in  churcher,  i.  369. 

Surrindgr,  by  deed,  ii.  370.  in  law,  ih:d. 

Surrogate t  who,  iii.  391.  h»$  oath  of  efHce,  11.  462.  iii.  352. 
bo'd  for  thr  <*ue  perfo-manrc  ot  his  vfiice.  ihid. 

Su/pen/toMy  mb  •jicio  tt  htmjkiot  iii.    392.    ah  ingrtjfm.  tccUJife^ 

39*'  3- 
Snvams,  tithe  of,  iir.  ^15. 

S^visring,  puniflimenc  thereof  by  the  cacon  law^   iii.  jr^. 

bv  ft  SI  cute,  ihrd, 

Smfimbmrmf,  his  charader,  iv.  437,  8. 

SjJva  caduut  what,  iii.  47 9.  tiihe  t hereof ,  480. 

Srn^d,  general,  national,  provincisi,  diocefan,  iii.  397, 

SjMti/als,  what,  i.  284.  iii.  398.  hojv  recoverable^  398. 

Sjmodaiieam^  what,  i.  284. 

T. 

7ahJi  9/  itgttts  of  prohibited  marriages,   to  be  fet  up  if\ 

chorchei,  i.  372. 
Templars,  a  religious  order  of  knight.s  ii.  526.  diflblved,  532. 
femporalties  of  bifhopricks,  in  the  time  of  vacation,  i.  226. 
9V«  commandments  CO  be  fee  up  in  churches,  i.  372. 
Tenamis  tm  common,  who,  i.  17. 
Tenths,  vwha:,  iii.  120.  ancieaily  paid  to  the  pope,  iBid.  given 

CO  the  king,  121. 
Terrier,  required  to  be  made,  iii.  3^9.  authority  thereof,  399, 

400.  form  thereof,  400,  &c. 
Teji,    form   thereof  10   be  taken  again  ft  tranfubftanuatioa, 

iii.  17* 
Te/lamemt,  difference  between  will  and  ceflament,  iv.  44. 
Tsfles Jjwedalu ,  who,  i.  398.  409.  iv.  21. 
Tsji'monial,  for  orders,  iii.    32.    form    thereof,  S4""S7*  ®^* 

l^rfcoi  prefented  to  a  benehce,  i.  15;. 
The/aurariust  io  (he  religious  houfes,  who,  ii.  531. 
Tithes: 

Origin  of  tithes  in  England,  iii.  407. 
The  feveral  kinds  of  tithes,  with  their  natore  aod  proper- 
ties, iii.  408.  divif]  ^n   of  tithes  into  prxdial,  mixt,  aod 
peifonal,  ihid,   diviiion  of  tithes  into  great  and  fmtll 

tithes. 
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tithes,  409.  tithes  reftraioed  to  the  proper  parifh,  410. 
portion  of  tithes  in  another  pariihy  411.  tithes  in  extra- 
parochial  places,  ibid. 

Of  what  rhings  tithes  (hall  be  paid,  and  of  exemptions  and 
difcharges  from  tithes,  iii.  411.  of  things  chat  rerevy 
yearly,  ibid,  once  in  the  year,  412  &  sr.  things  of  the 
fubftaoce  of  the  earth,  412.  things /tr^  nature,  ibid. 
barren  land,  413.  forefl  land,  414.  g.'ebe  land,  41^.  ab- 
bey lands,  416,  &c.  426,  M,  ancient  demefne,  426. 
common  appurtboant,  4.27. 

Of  moduTes,  or  exempttons  from  payment  of  tithes  in  kind, 
and  of  cudom  and  prervriutionf,  iii.  431.  difference  be- 
tween codom  and  prefcrtpjon,  ibid,  de  non  decimando^ 
43 r.  436.  dt  modo  dicimunit^  43^*  m^^dus  mult  have  a 
reafooabie  commune  tiunc,  as  from  a  coropofition  real, 
437.  com'pofiiiof.  real,  437 — 441.  Temporary  compo- 
fition,  441,  z.  mud  befomethinq  for  the  parfbn's  benefit, 
442.  mad  not  be  one  tithe  in  lieu  of  another,  ibid,  muft 
be  different  in  kind  from  the  thing  thst  is  due,  443. 
mud  be  certain,  444.  ancient,  449—454  U  m.  durable, 
455  &«.  without  interruption,  455*  6.  modus  bow  de« 
ftroyed,  4(;6.  how  to  be  tried,  456,  8cc.  bill  to  cftabliHi  ' 
a  modus,  458,  9.  certain  modufes  eitiblidied  by  deciEons 
in  the  law-courts,  459,  m.  460,  n  ^ 

Of  the  feveral  particulars  tithable,  iii.  460.  *  ^ 

Corn,  and  other  grain,  iii.  461.  balks  and  meres,  462. 
headlands,  ibid,  dubble,  ibid,  after-eatage,  462  ic  «• 
tares  cut  to  feed  cattle,  /)62.  beans  and  peafe,  463 — 466. 

Hay,  and  otherlike  herbs  and  feed;, iii.  467.afcermowch,  468* 
after-eatage,  469  Sc  n,  clover,  46^; — 471  Un.  rape  feed, 
472.  wood,  473.  ftTn,ibid.  heath,  furze; broom,  f^#i/. 

Agiftment,  or  padurage,  iii.  473.  a  fmall  tithe,  474.  doe^r 
jure,  ibid,  for  what  caule,  474,  -5.  for  what  lands,  47c, 
6,  ».  by  whom  to  be  piid,  475.  in  what  manner  to  d« 
pi^id,  476,  477,  n.  modus  for  the  fame,  477. 

Wood,  iii.  47B.  whether  it  is  tithable  dijtin,  47^,  9.  whether 
it  is  a  great  or  fmall  tithe,  479.  tithe  oijylva  cadma  by  the 
canon  law,  ibid,  by  the  datute  law,  4B0.  no  tithe  of 
wood  for  timber,  480—488  &  ».  no  tithe  of  the  roots  of 
trees,  488.  nor  of  wood  for  hufbandry  or  /uel,  ihid.  not 
for  hurdles  for  (heep,  nor  hop  poles,  ibid,  for  making 
bricks,  ibid,  of  fruit  trees,  489.  of  nurferies,  ibid,  ia 
what  manner  to  be  paid,  ibid,  by  whom  to  be  paid,  that 
is  whether  by  the  feller  or  the  boyer,  ibid.,  modus  for  the 
fame,  490. 

Flax  and  hemp,  to  pay  58.  ao  acre,  iii.  400. 

Madder,  to  pay  5s.  an  acre,  by  dat.  31  Geo.  2.  c.  ix.  now 
expired,  iii.  490,  1.  . 

Hops,  in  what  manner  tithable,  iii.  491;^ 

Roots  and  garden  herbs  and  feeds,  as  tttrnipt,  pariley,  cab* 
bage,  faffron,  iii.  49^9  6,  &  sr. 

Fruits  of  trees,  as  apples,  pears,  acoms>  iiL  496»>7»  A  sr. 

P  p  4  Ciivea, 
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Calvn,  coIUi  kidi,  pigi,  iii-  4981  9>  t^  "• 

Wool  and  l-mb,  •  mixt  Imill  ii(he,.iii.  499.  ae  what  rime 
due,  ibid,  in  whai  manner  (o  be  liilwd,  joo.  hew  to  be 
propnrtioned  in  difTisrcnt  piriDiet,  joi.  Oterp  rrntond 
to  avoid  the  paymrnc  cf  liihe  Iamb*,  ^04.  fheep  dying 
or  kilted,  (i(i/.  lamb'g  wool,  504,  j  fheep  agifted,  575. 
lo.-ki  of  wool,  ;o6.  feveral  flocki  depailiired  tOgeUlcTt 
ihid.   modui  for  mc  fame,  5C6,  7. 

Milk  and  cbeefe,  a  mixt  tithe,  ifl.  507.  not  mi^k  and  cht'Ta 
both)  ibid,  payment  thereof  by  cidod,  ibiJ  cows  dcpif- 
iD<ing  ID  different  parilhei,  507,  8,  9.  wben  njlk  bill 
be  paid,  and  when  checfr,  $09.  ■gillment  ff  milch  cin 
tie,  ibid.  laaaiier  of  tithiog,  509— Jij-  mtdm  he  the 
fame,  ^13. 

Deer  and  conie;,  iii.  ;i4. 

Fowl,  hfni.  du-.k*  geefciiii.  ji  J.  (Wiin,  ibid,  larkiet,  i A/ 
pig'ont,  iV'.'.i.  par;iidget  and  pheafanti,  ji6.  midti  let 
ihc  fame,  liiJ. 

Sen,  iii.  516. 

Milli.iii  51'J.  fii'hin2!,jr9&a.  andotberperroiialtiifaet,;!;. 

Of  the  ftltirg  cu;,  and  the  manner  of  tikinfr  and  carry:!*^ 
away  of  I'ISk,  iii.  ^11,  general  manner  uf  fetting  o«i, 
ibid,  not  before  the  crop  ii  cm,  ;ii  th:  parfon  mtj 
not  fet  it  cat,  Hid.  yet  he  may  fee  it  fei  out,  jai.  j,  4, 
IT.  mul\  [.Itecareof  it  after  it  isfet  out,  ;i4  myfotrai 
and  diy  it  on  the  grojnd,  jij,  and  carry  it  away,  iW. 
but  mufl  roc  do  wilful  danigc,  ja;,  6,  peaalif  by  ac- 
tian  agai.ilt  parfon  for  one  carrying  ii  away,  5x6. 

Tithei  how  to  be  recovered,  iit.  516.  incoiBbent  compelled 
10  demand,  ibid,  who  to  be  fucd  for  the  fane,  {z6,  7.  w 
•nhom  10  be  paid  where  ihe  paitfli  i«  doi  known,  {17, 
ancieeily  recoverable  in  the  cositr  coart.  {zS.  reccnr^ 
able  in  the  ipiriiual  coiut,  byibecaBOD  lawaod  bf  direra 
flimtc!,  528,  &c.  iMortnoftMUaraliM  in  the  tempo* 
ralcouri!,  by  thczlc^'wlgi^aiiy.  {34 — ;]9  &*.  rrco- 
very  of  d oiAla  wlao ' 111  l"^.^j6d dfaltkal    couri.  by  lb« 

cicliiflical  COart,  {■•"  -    rzapt  of  pro- 

cefs  01  fenietccs  •  i  imall  tiibn 

before  jullict*  of  <]-.;*kert  riihe* 

before  juih.-:  '  ■  fcrcred  to  he 

foed  for  J,   50.   fniu  foe 

atke'  '  cuEiteni  dy- 
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Tomh-fione^  See  Burial, 
^on/urt^  whit,  iii.  207, 
TramfmbJIaHtiationt  condemned,  ii.  428.  form  of  the  declira* 

tioa  ugaioft  it,  4.28.  iii.  17. 
Treest  in  the  churchyard,  who  hath  the  property  in  tbem^ 

'   347- 
^rtntarsy  what,  iii.  569.   . 

Trinitarian  friars,  a  religious  order,  11.  5:3. 

Tr9pir,  what,  iii.  569.  / 

Tunic ^  what,  iii.  569. 

Tu  iiest  tithe  of,  iii.  ;i^. 

9V»/^i,  how  tithable,  iii.495;. 

V. 

Vacation  of  a  benefice,  who  fliall  have  the  proxies  during  th^ 
vacation,  iv.  1.  fequeftration  iflued  on  a  benefice  becoming 
void,  2.  management  of  the  profits,  3.  fupply  of  the  cure, 
ihid.  fuccffTor  when  to  enter,  4.  fequeflrator  to  account,  iM. 
proportioning  the  profits  with  the  pred^cr fTor's  executors,  5, 

*  Vacation  of  bifhopricks.  Sec  Bij!:t>^s, 

Ftuln  in/piciendof  See  Bafiard. 

y^fl^f  what,  iv.  8.  notice  of  the  meeting,  S.  who  may  vote» 
9.  hindring  perfons  from  the  meeting,  ihid.  miijoniy  coo^ 
claiive,  ihid  power  of  adjourning,  ihid.  entry  of  a<^$  made, 
ihid,  ve^ry  cUtk,  ihid,   beadle,  10.    feledt  vedry,  10- 1 2. 

Fefirj  clirif  his  appointment,  iv.  9.  maaaamus  will  cot  lie 
(qt  his  office,  9,  j«. 

Vicar i  iv.  12. 

Vicarages^  endowment  thereof  upon  appropriation,  v.  ;6,  7, 
n.  origins!  endowments  where  likely  to  be  found,  78.  vicar- 
age a  diltin^i  benefice,  79  patronage  of  vicarages  how  ac- 
quired upon  endowment,  ihid,  vicar  only  entitled  by  en* 
dowment  or  prefcription.  So.  authoricy  of  endowments, 
ihtd,  prefcriptioo  where  the  elidowments  fail,  82..  trial  of 
endpwments,  where,  ihid.  endowment  to  be  cunftraed  fa* 
vooriibly,$3.  how  far  the  Ordinary  hath  power  to  augment 
vicarages,  84.  augmentation  of  poor  vicarages  by  the  go- 
vernors of  queen  Anne's  bounty,  ii.  283.  vicarage  how  uif- 
folved,  i.  90.  form  of  the  endowment  of  a  vicarage,  i.  92. 

Vicar  general^  who,  i.  289.  how  to  be  qualified,  290.  bis  ja- 
rifdtC:>ion  and  power,  291.  for  what  term  the  ofiice  is  grant- 
able,  294. 

Vigil,  what,  li.  313.  whence  to  called,  i.  337.  what  days  to 
be  obferveJ  as  vtgils,  ii.  313. 

Viis  it  mtdis^  cic.tion,  what,  i.  418. 

Vi  laica  removtndd,  wiit  of,  what,  i.  173.  iv.  13.  efiTedl  there- 
of, ii.  346. 

Vintr*%  inititution  of  a  profeHbrfhip  of  the  conimon  law,  it. 
53,  n.  obfervations  on  his  abridgment  of  the  common  law, 

ViAtaiiw 
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Fifitmilom  of  cbnrches  and  chapeli,  origin  clicreof,  i.  409.  it. 
13.    origin,  14.  who  ihall  vific,  ihii*    how  ofcen.  and  ia 
wk«t  order,  ibid,  where,  17.  inhibicion  during  the  rise  of 
vifitation,  16.  general  power  of  the  vifuors,  17.   vifiuiion 
frrmoo,  19.    exhibits  at  the  vilitation,  20.   prefencmeau, 
1^3r  whom  to  be  made,  21.  ict  Ptefentmtnts ;  pcnahy  for  aot 
prerentiog,  26.  none  to  be  p reiVoied  twice  for  the  fame  of- 
lence,  27.    churchwardens  to  fupport  their  prcfeotmeiitfa 
ibid,  procurations,  2B.  anciently  by  provifions  in  kind,iifi. 
■ow  converted  into  money,  30.  whether  due  when  no  rifit- ' 
ation  is  madr»  ibid,  to  be  fued  for  in  the  fpiritua)  coorr,  31. 
10  be  paid  by  reflurirs  impropriate,  where  there  is  no  vicar 
endowed,  ibid,  impropriate  redlory  where   there  is  a  vicar 
endowed,  ibiA,  chapel  of  eafe  under  a   parochial   churcbj 
ibid,  chircnij  r.cwly  rrfCicd,  32,   places  exempted » i^rV. 

Fijhuforia'  fit-JLi:r,  over  coMegf^,  and  othrr  charii.iSIc  found- 
aiions,  i.  43(^.  fee  CbUe^a  ;  in  the  caleof  fchooli^  iii.  334,  ^. 

9'otd  bent  ncc,   of  e  Avoidance, 

iVM9/«/-v  jariidicuon>  what,  i.  29:. 

u. 

L'Mion  of  churches,  ir.  32.  caufes  of  union ,  i^ J,  who  may 
uniir./tW.  reilnint  of  union  hy  Aatute,  32,  3.  in  towns 
corp'-ratc,  33.  union  -.■■ay  b-  in  futuro^  36.  prefenratico  to 
■  niied  bciiefics  ibid,  reparaticn  of  the  cnited  chcrckf:, 
ibid,  O'.her  p?vm'*i'C>  i«nd  dutie5,  ibid,  efFcdl  of  union  «  to 
pluralities,  ibid,  church  united  to  a  prebend,  3 v.  uni:;a 
ho*  tried,  ibid 

XJnii'trftiiit  .^ee  CoUegcs, 

Ujurpattcn,  \xhar,  i".  37. 

V/urf,  what,  iv.  39.  by  the  civil  law,  40.  by  the  canon  Jaw, 
tbtd.  by  loe  coQ;mon  a»d  ilatute  laws,  41^43  &  n, 

W. 

Wake,  or  feftival  of  the  dedication  of  the  church,  i.  337. 

IfaUs,  cullom  of  c^*'itribuiicn  of  intedatcs  clFefts  there,  iv.  477. 
fcr\icr  in  the  Wjlih  tongue,  iii.  2^6. 

Wajle,  cohimiicirg  in  the  glebe  lands,  ii.  302.  diggicg  mir.ef 
therein  is  not  wafle,  ibid. 

Watermen  on  the  Thames,  arowcd  to  pafs  on  the  Lord's  day, 
ii.  415. 

Way  to  tie  church,  uhere  to  be  faed  for,  1.  39^,  6,  &  «. 

ll'etipom  diaw^ng  in  ihe  church  or  churchyard,  1,  392* 

li'h:te  friars t  a  religious  orJ.cr,  ii.  524. 

Whit^ift.  archbifncp,  his  table  of  fees,  it.  267. 

IVhitJun-futtbingit  what,  i.  303.   iii.  84. 

yi;:L-n:s,  at  what  time  they  may  marry  afier  their  hofbaod^ 
death,  ii.  451. 

H'i/e,  whether  .Qie  may  make  a  will,  iv.  50.  wife  being  an  ex- 
ecutrix, 1 24.  payment  of  a  legacy  to  her  how  far  gw>d«  383 
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Zt  n,  devife  to  her  to  her  feparate  ufc,  144.  how  far  the 

wife  rs  of  kiodred  to  the  hufband  uader  the  iUcuce  of  diftri- 

butioD,  146,  7,  &  n. 
Viils : 

DifFereoce  between  wills  and  teftatnent?^  iv.  44. 

Who  may  make  a  will,  infant,  iv.  45.  idiot,  46.  lanatick. 
4*7.  queftions  of  general  fanity  or  lucid  intervals  on  whac 
principles  determined,  48,  v.  49,  «.  perfon  of  weak  un- 
Gcrilanding,  49.  perfon  in  liquor,  ^o,  married  woman. 
50  —  57,  «.  perlon  under  fear  or  reftraint,  57,  8,  «.  per- 
fon circumvented  by  fraud,  59.  deaf  and  dumb,  6o« 
blindj6o,  1.  traitor,  61.  felon,  62.  /eio  dift,  ibid,  out- 
law, ibid,  excommunicate  perfon,  62,  3^ 

Of  what  things  a  will  may  be  made,  of  lands,  iv.  63.  lands 
to  charitable  ufes,  66.  of  an  ellace/«r  auttr  vie,  66,  y, 
&  fi.  mortgage,  68  auvowfon  of  a  living,  6)^  &  n.  Unds 
contriidted  for,  but  not  conveyed,  69.  leafe,  69  &c  n. 
term  for  years,  70.  debts  or  things  in  adlion,  70,  i,  &  ir. 
things  which  the  teflator  hath  not  of  his  own,  71.  things 
in  joint  tenancy*  72  &  xr.  things  in  common,  72.  corn 

f  rowing,  ibid,  things  not  yet  in  rerum  natura,  73.  things 
elonging  to  the  freehold,  73,  4    things  in  executorfhip, 
74.  things  in  adminidration',  ibid,  wife's  goods  by  the 
hufband,  75.  things  obtained  after  the  will  made,  75* 
j6,Scn. 
Form  and  manner  of  making  a  will;  may  be  contingent,  W. 
77*  of  copyholds,  i^/V.   of  lands;  to  be  in  writing,  ibid. 
£gned  by  the  devifor,  77  —  79.  aticfted  and  fubfcnbed  ia 
his  prefence,  79 — 83,  ».  by  three  competent  and  credi* 
ble  witnfflc8,.83  — 105.   what  witncffcs  are  neceflary  for 
a  will  of  goods,  105 — 107,  «.  declarations  of  truii,  107. 
nuncupative  will,  ibid,  codicil,  109.  donatio  cau/a  mortis , 
110   U   ».    appointing   of    guarJians,    ii2 — 122.     See 
Guardians;  appointing  of  executors,  122.  wife  being  an 
executrix,   124.   executor  bankrupt  or  non  cemfas,  X26« 
fupervifors  of  a  will,  their  authority,  ibid,  attelling  the 
execution  of  the  will,  ibid,  how  far  it  is  neccflary  that 
the  witnefT^s  ksow  that  it  is  a  will,  129,  130.  wilts  to  be 
confttued  favourably,  130.  parol  averment  how  fal*  to  be 
admitted  to  prove  the  intention,  131  — 136  &».  wills  re- 
'  ferring  to  deeds,  136.  claufe  of  perfect  mind  and  memo- 
ry, ibid,  what  words  will  pafs  a  fee  iimple  or  life  eftate 
only,  137  Sc  «.— 144  &  «.  devife  to  a  feme  Mvert  to  her 
feparate  ufe,  144.  devife  to  heirs  female,  145.  devife  to 
one^s  relations^,  ibid,  how  far  the  wife  is  a  relation,  146*     ^c^Tte 
7,  &  ir.  devife  to  younger  children,  148.  eftate  equally     ' 
to  be  divided,  148— 155,  «.  devife  of  mortgages  pafleth 
the  lands,  15^.  advowfon,  tithes,  fee  farm  rents,  156. 
lands  to  be  fold,  ibid,  refulting  truft  as  to  the  rnrplutt 
157 — 159.  devife  upon  condition,  159—161.  executory 
devife,  what,  150.  devife  tending  to  perpcpuity^  162*  of 
chattels  perfonaC  164,  5*  a,  devife  to  chudrea  yet  nn- 

boro» 
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born,  16"^,  7,  £:  ft.  in  what  cafe  maintenance  fhall  be  im- 
Vlicd,  16S.  Louihcld  lluiF,  ibi^.  haufhold  goodf,  ihii. 
[pidtc,  jtuels,  ^:c.  169.  //.]  ail  his  goods,  uhatii  iroples 
(jr  include  ,  169.  71^,  &  «.  chaccels  doih  not  imply  chicgs 
which  go  to  the  heir,  17c,  I.  land  implies  the  corn  growing 
fhers-o:i,  171.  dtviic  iu  reftraint  of  marriage,  173 — iSo 
ii  :i.  conoiiicn  not  to  g;»c  trouble  to  the  executor,  iSo. 
thin^  deviled  twice,  iSi  &  n.  thing  which  a  perfoo  hath 
jointly  uith  another,  18'..  in  what  cafes  a  legacy  (ball  be 
TaiJ  to  lapfi*,  ii{2  — 191  &  a.  rurp.lu5,  191  — 197  &«.  wills 
h.V'V  rcvocanle,  197.  implied  revocations,  203,  Sec, 

a  U-aincii'i  wiiis,  and  thcfr  of  marines,  iv.  205—220. 

V:  ihe  probace  of  wills,   and  adminillration  ot  inceftates* 
c'ccts,  iv.  229,  8::. 

lii.baio  C'f  will.s  ori{;in  of  tlif  jurifdiclion,  iv.  229 — 231  & 
X.  bi!liop,  2^1.   peculiar,  li/^.  archbifhop's  prerogative 
in  cafe  of  hcn^i  mialititu  232,  wills  in  the  Britifll  colo- 
niti-,  zy/m  wi!if  o!  land  r.ut  fubjed  to  the  ecclefiaAicil 
jorifdiCtion,  23^.  wii!  of  goods  not  effedlual  before  pro* 
bate,  2-58  — 2  ;o.  rrfufal  of  an  cxecotorfhip,  240.  execo- 
ti-r  of  hi»  Otvn  wrung,  241  —  244  &  n.  Co-executors,  foose 
of  them  do  icfuic,  244,  g,  tc  n,  where  one  executor  ex* 
cluLCs  the  o:her,  24;.  where  all  refufe,  adminillration  to 
be  committed,  2;^6.  within  wh:^t  time  the  will  (kill  be 
proved,  ihld,  [ar.d  /Jf  ll.:.  37  Gto.  3.  c.  90    (within  fix 
liiontiid';]  what  the  ix^cuior  may  do  before  probate,  iji/ 
Orcli na/y  to  cite  the    c.Ciutor  to   prove    the  will,  248* 
ni.iniJatnus  to  coir.pc!  the  Ordinary,  i^V.  mannerofprov* 
ing  the  will,  in  ctinirion  form,  249.  in  folemn  form.  Z5I. 
<"ecuiors  oath  to  render  a  juil  account,  253.  bood  tO  tfae 
litve  piirpofe,  2^4.    executor  CLnf:dered   as  a  truilee  ia 
chancery,  126.  259,  n.  probate  making  out,  259.  rfgif- 
irv  of  \v:.}s  in  pirticular  p]accif  Uid,  probate  of  a  wiH 
vt  LnHs  not  evidence,  260.   probate  of  a  will  of  goods 
sind  chattels  how  far  evidence,  261.  forged  probate  or 
wi!!.  z'oiyfi.  fee  ior  probate,  264, iSfC.  executor  dying, 269. 

«'\dnr.inillratir>n  of  inte(late's  efTedts,  power  of  the  Ordioiryf 
iv.  270.  Ordinary  may  be  compelled,  274.  refufalofad* 
ininillration,  276.  to  be  granted  to  the  widow  or  next  of 
kin,  277.  to  the  hulband  of  the  wife's  effefls,  278.  to 
the  father  or  mother  of  their  children's  effe^ls,  279.  10 
the  grandmother  before  iinclcs  and  aunts,  iiidi.  to  the 
fon  before  the  father,  :S:J.  half  bloi^d,  279,  80.  in  ge- 
neral, to  the  next  of  kindred,  2S0.  See  Dijlrihutini  10 
the  rcfiduary  legatee,  or  principal  creditor,  2S0.  tempo- 
rary adminiflrations;  during  abfcncc  out  of  the  kingdoai» 
28 1,  the  Ordinary  not  bound  to  grant  thefe  10  next  of 
k<n,  2Hi,ff.  pendente  Ittetibid,  during  the  minority  of  10 
Infant  e-.ccutor  or  adminiHrator,  2S2.  feme  covert  idmi' 
niftratrix,  284.  adminillrator  d)ing,  285.  where  BOao 
will  adminider,  ibid,  where  there  are  no  kindredt  HUL 
may  be  granted  cut  of  the  jurifdidlion,  ibii^  peifop  cao* 
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not  aA  before  adminiflra^on,  285.  time  of  granting  ad« 
mioiftration,  iSU.  (andy//  Addenda  to  vol.  in.]  admini-' 
ilracor's  oacb,  286*  bond  on  granting  adininiilracton, 
iiiJ,  fee  for  admtniAration^  291 .  and  fee  Probau,  Stamps  i 
letters  of  adminiilration^allotved  as  evidence^  292.  re- 
voking adminiilratioD^  292 — 394. 

Of  the  daty  of  executors  and  admmidrators  in  making  an 
inventory*  and  getting  in  the  cfFefls  of  the  deceafed,  iv« 
294.  adminiflring  before  inventory  naade,  294*  ^«  law^ 
requiring  the  making  an  iiiventory*  29;.  things  to 
be  put  into  the  inventory*  297.  goods,  iliJ.  chattels, 
ibkl,  debts  owing  by  the  deceaied,  ihid.  debts  owing  to, 
Che  deceafed*  298.  ieafes,  thU,  tlisn^s  pur  auor  vUt  293 

'.  &  H,  ejctent*  renr»  corn  or  other  things  growing,  299. 
things  fixed  to  the  frethold,  300.  heir  looms,  303.  box 
with  writings,  304.  profits  of  lands  to  be  fold,  305.  wife's 
paraphernalia,  ihU.  See  Marriage  ;  wife's  goods  or  chat- 
tels, 308.  manner  of  valuation,  309.  iil  what  cafes  ait 
inventory  may  be  difpenfed  wiih,  j6id,  how  far  (Irict  for- 
malities-arc  neceilary,  310.  flri^neis  requifite  in  conted- 
ation  of  fuit,  ihiJ.  a^ion  given  to  executors  or  admini- 
flrators,  312.  adion  in  cafe  of  rent  in  arrear,  313.  \A 
what  courts  to  be  brought,  315.  in  what  cafe  co-execu-* 
tors  mufl  all  join,  iliJ.  cafe  where  one  co-executor  re- 
fufeth*  fW.  ia  what  cafe  one  may  do  what  all  may  do. 
316.  in  what  cafes  one:  e.Mecuior  can  or  cannot  fue  an- 
other, 316  6c  »..  CO  executor  dying,  317,  executor  of  aa 
executor, /^/V.  adminiiVatcr  dyiug*  319.  executor  of  an 
adminiilrator,  i6JJ,  adminiilraior  ^e  bonis  non,  iiid»  adlloa 
brought  againd  divers  executors,  ibid,  coils,  320.  execu- 
tor bankrupt,  321,  2. 

Of  the  payment  of  debts  by  execntors  or  adminiilrator?. 
Ordinary  liable,  iv.  322.   executors  and  adminillratora 
liable,  323.  devifceor  heir  at  law  of  lands  how  far  liable, 
324.  lands  devi fed  to  divers  to  be  fold  for  payment  of 
debts*  one  of  them  may  fell,  331.  in  what  cafe  the  hsir 
may  enter  for  a  condition  broken,  332.  fraudulent  aliena^ 
tion  of  goods  to  defeat  creditors,  ibid,  fraudulent  admi- 
nifirations  to  defeat  creditors,  333.   a/lets  Urhat,  333  — 
338  &  ir.  in  what  cafe  the  lands  and  the  perfonalty  Ihall 
be  charged  in  aid  of  each  other,  338—3^0  Ben.  in  what 
cafe  both  executors  fliail  be  charged,  where  cne  only 
hath  afTets,  341  Sc  n.  what  debts  to  be  fir(l  fatisfied,  341 
—348  Sc  ir.  forfeiture  for  not  burying  in  woollen,  fune* 
ral  expences,  ovcrfeer  of  the  poor  dying,  charges  of  pro- 
bate or  adminiilration,  348  Sc  ».  debts  due  to  the  king 
on  record,  348,  n.  349.  debts  due  to  the  pofl  ofiicc,  349. 
judgments,  349,  50,  «.    decree  in  equity,  351.    recoj;- 
nizances  and  (latutes,  mortgages,  352.  rent,  bonds,  ani 
other  obligations,  353.   fioipie  contra£>,  354,   in  what 
cafe  debts  (hall  be  paid  pari paj/u,  35$.  in  what  caf;* 
jatereA  (hall  be  allowed,  357.  dtibis  barred  by  the  (laiuce 
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of  limitation,  35S.  executor  may  fi!e  a  bill  to  determine 
priority  of  payments^  3^9.  debu  to  be  paid  before  le- 
gacies 361.  ple£.s  of  plem  aiminiftra*uit  and  what 
amounts  to  an  admiflion  of  afTecs;  ^  nt  mmqut  executor, 
iv.  359,  360,  &  «. 
Of  the  {.ayment  of  Ifgacie*^  and  diftribotion  of  inteftttes 

effect?.  See  Legacy  ;  Diftrihutiun. 
Stamp  dutie5  chargeable  on  legacies^  and  the  diflribotive 
/hares  of  an   inteftace's  cflate,  iv.  479—485.  and  See 
Stamps, 
Account,  exeeutor's  oath  to  accoant»  iv.  485.  adminiilra- 
ror's  bond  to  account,  ibid,    before  ivhom  the  account 
ibal]  be,  486.  ordinary's  power  to  compel   the  executor 
or  admioiHrator,  ibid,  parties  ioterefted  to  have  notioe, 
4>^7.  manner  of  pafling  the  acc.ount,  ibid,  expences  to  be 
allowed,  4S8.  money  lod,  ibid,  difcharge,  489.  coSi%,ibid. 
whether  the  adminiiiration  bond  fhall  be  put  in  fuic  for 
debts  not  paid,  489,  490,  n.  See  Admiwift ration, 
Form  of  an  inventory,  iv.  ^91.  of  a  will  of  lands,  492.  of 
goods,  492,  3.    of  land&  and  goods,  494.  of  a  codicil^ 
497.  of  a  nuncupative  will,  ibid, 
ITittina  gemot,  what,  i.  217, 
Woadf  tithe  of,  iii.  473. 

Women,  carnally  knowing  a  woman  child  under  ten,  iiL  278. 
taking  a  woman  by  force,  ibid,  taking  a  woman   having 
fubdaoce,  ibid,  caking  a  woman  under  iixteen^  280.  la- 
vifhment,  282. 
IFoodt  tithe  of,  iii.  478. 
ITm/,  tithe  of,  iii.  499. 
Woollen,  burying  in,  1.  262. 
Wooljion^s  cafe,  ior  blafpbemy,  iii.  217. 
Writ  0/ right  of  adfuow/on,  i.  30  &  See  29,  30,  «• 
Writers 9  in  the  religious  houles,  their  office,  ii.  53i., 

y.    • 

21?r^,  prcvircs  of,  cuf^om  of  appointing  guardians,  it.  112* 
of  diflrihution  cf  intclbces  cfl^ieds,  434.  452.  border  fenrice 
there,  435,  6. 

TorkJJjirc^  rcgiRer  of  v.  ills  therein,  iv.  259. 


THE   END. 


